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This  Treatise  was  originally  dedicated^  by 
pennission,  to  the  late  Lord   Ellenborouoh, 

'  Lord  Chief  Justice  of  his   Majesty's  Court  of 

King's  Bench^  and  the  Author  avails  himself  of 
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the  memory  of  that  learned  and  noble  Lord,  who 

^  was^  by  the  natural  vigour  of  his  mind,  his  clas- 

sical and'  scientific  attainments,  and  profound 
knowledge  of  the  laws  of  his  country,  eminently 
qualified  to  adorn  the  high  judicial  office,  the 
duties  of  which  he  discharged  with  inflexible  in- 
tegrity and  consummate  ability  for  the  space  of 
sixteen  years. 
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PRELIMINARY  DISCOURSE. 


OUGHT  the  faculty  of.  communication  by  speecli  or 
writing  (a)  to  be  restrained  by  the  municipal  law  ? 

If  so,  then  within  what  limits  ? 

The  former  question  may  readily  be  answered  in 
the  afBrmative ;  to  answer  the  latter  is  to  solve  a  pro- 
blem of  difficulty^  but  of  most  essential  importance  to 
the  interests  of  society;  it  is  to  discover  and  establish 
such  legal  limits  to  intellectual  intercourse^  as  shall 
secure  to  the  community  the  greatest  quantity  of 
good. 

Where  it  is  possibki  consistently  with  natural  justice, 
that  is,  with  the  principles  of  general  expediency, 
wholly  to  permit,  or  wholly  to  prohibit,  the  work  of  le- 
gislation is  easy;  it  is  arduous  and  difficult  in  those 
cases  only  where  either  unlimited  license  on  the  one 
hand,  or  total  restraint  on  the  other  would  be  inexpe- 
dient, and,  consequently,  where  it  becomes  necessary 

(a)  In  order  to  avoid  repetition  in  the  following  pages^  unless  the 
context  render  a  narrower  meaning  necessary,  the  term  writing  is  to  be 
understood  to  include  all  kinds  of  communications,  by  printing  and 
painting,  or  any  other  signs  or  symbols,  as  well  as  writing. 
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to  establish  intennediate  Jegal  boundaries,  by  means 
of  apt  and  definite  limits. 

Legislation,  on  the  present  subject,  is  peculiarly  lia- 
ble to  difficulties  of  this  nature ;  it  is  usually  impracti- 
cable, or  at  least  impolitic,  either  wholly  to  sanction  or 
wholly  to  forbid  any  particular  class  of  communications 
on  any  matters  whatsoeTer,  and,  consequently,  tiie 
question  arises,  how  shall  the  restriuning  law  be 
framed,  so  as,  without  wholly  excluding  eitiier  of  two  or 
more  conflicting  mischief^,  to  reduce  the  aggregate  of 
evil  to  its  minimum.  To  place  a  bridle  on  men's 
tongues,  so  that  they  be  restrained  from  calumny,  with- 
out laying  irksome  fetters  on  the  ordinary  communica- 
tions of  society,  and  to  curb  the  licentiousness,  without, 
at  the  same  time,  cramping  the  salutary  freedom  of  the 
press,  is  one  of  the  most  arduous,  but,  at  the  same  time, 
valuable  achievements  of  legislative  wisdom. 

Little  need  be  observed  as  to  the  importance  of  laws 
by  which  every  man*s  conduct  is  to  be  regulated,  not 
only  whenever  he  writes,  but  even  whenever  he  speaks, 
or  as  to  the  necessity  for  legislative  caution,  where 
the  mischief  and  inconvenience  which  would  re- 
sult from  even  a  slight  defect,  are  liable  to  indefinite 
multiplication  by  the  constant  application  of  the  law. 
It  were  lost  time  to  dwell  on  minute  errors,  when  con- 
siderations of  a  far  higher  and  more  urgent  character 
demand  attention. 

The  faculty  of  speech,  one  of  tiie  first  and  noblest 
gifts  of  the  Creator,  designed,  no  doubt,  for  the  ex- 
pression of  gratitude  to  the  Donor,  of  truth  and  good- 
will towards  men  may  be  abusedj  for  the  purposes  of 
blasphemy,  firaud,  and  malice. 
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Those  admirable  means  which  have  been  devised  by 
human  ingenuity  (6)  for  giving  permanency  and  ubi- 
quity to  thought^  for  providing  durable  receptacles  to 
knowledge,  in  which,  like  a  valuable  treasure,  it  may 
be  preserved,  accumulated,  and  transmitted  to  distant 
regions  and  to  all  ages;  by  the  aid  of  which,  the  wise 
and  the  learned,  though  locally  distant,  may  unite  in 
the  service  of  science,  'and  availing  themselves  of  the 
labours  of  past  generations,  accomplish  magnificent  tri- 
umphs in  the  cause  of  reason  and  of  truth,  to  which  in- 
dividual talent  and  exertion  might  have  ever  proved 
unequal,  those  honoured  and  splendid  means  to  which 
mankind  must  trust,  for  the  safe  preservation  of  all 
that  is  sacred  and  valuable  in  their  religion,  their  his- 
tory, their  laws,  for  the  security  of  their  Uberty  and 
thdr  possessions,  to  which  they  are  indebted  for  every 
intellectual  and  refined  enjoyment,  in  short,  for  all  the 
blessings  of  civilized  life;  these,  no  doubt,  may  be  fa- 
taUy  abused  in  furtherance  of  insidious  practices  against 


(h)  Some  learned  men  have  laboured  to  prove  that  letters  are  not  of 
bnman  invention,  but  divine  revelation.  Surely,  it  is  more  consistent 
with  the  bounty  of  Providence  to  suppose  that  faculties  were  ori- 
ginally given  adequate  to  the  discovery,  than  that  a  special  interpo- 
sition should  be  necessary  for  the  purpose.  Universal  experience  ma- 
nifests the  intention  that  all  discoveries  and  improvements  in  science 
and  in  art  should  be  worked  out  slowly  and  gradually,  by  means  of  the 
Qrdinary  faculties  originally  bestowed  upon  our  race. 

It  is  not  difficult,  in  the  absence  of  any  satisfactory  tradition 
on  this  subject,  to  form  probable  conjectures  as  to  the  process 
of  improvement,  which  has  led  from  the  depicting  of  rude  resem- 
Uances,  to  such  remote  and  admirable  results. 
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the  peace  and  welfare,  or; even  the  very  existence 
of  civil  society.  Thej.  may  be  perverted  into  the 
means  of  destroying  men's  religious  faith^  of  extin- 
guishing their  sense  of  moral  obUgation,  of  minister- 
ing to  every  evil  passion,  of  fostering  every  base  and 
vicious  propensity,  and  of  actually  accomplishing  every 
crime. 

Such  being  the  unworthy  purposes  to  which  the  arts 
of  writing  and  of  printing  have  been  so  frequently  mis- 
applied, it  is  manifestly  of  the  most  essential  importance 
that  such  practices  should  be  restrained  by  force  of  the 
municipal  law. ,  The  reasons  for  restraint  are  rendered 
still  more  cogent,  whenever  two  circiunstances  concur :  • 
the  general  diffusion  of  knowledge,  by  an  extended 
system  of  education,  and  great  facility  of  commimica- 
tion,  by  the  agency  of  the  public  press.  The  former 
of  these  causes  tends  greatly  to  increase  the  number, 
as  well  of  those  who  are  capable  of  offending  in  this 
respect,  as  of  those  who  are  placed  within  the  sphere 
of  their  influence  and  danger  of  contamination ;  whilst 
the  latter  multiplies,  to  a  tremendous  extent,  the  faci- 
lity of  working  evil  by  unprincipled  and  immoral  publi- 
cations. 

So  long  as  a  man's  power  of  effecting  mischief  is 
limited  to  his  own  immediate  and  personal  efforts, 
however  violent  and  noxious  they  may  be,  against 
the  persons  or  property  of  others,  the  evil  which 
he  works  must  be  of  a  local  and  limited  natiu*e ; 
but  when  it  is  extended  by  exerting  a  pernicious  and 
wicked  influence  over  the  understandings  of  mankind, 
through  the  medium  of  the  press,  its  power  is 
bounded  neither  by  time  nor  place;   any  one  vicious 
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and  unprincipled  mind  may,  as  it  were,  be  brought  into 
contact  with,  and  is  enabled  to  exercise  its  influence 
over  those  of  millions;  thus  even  a  single  individual, 
as  if  invested  with  a  kind  of  mischieTous  ubiquity, 
is  enabled  to  disseminate  blasphemy,  sedition,  and  im- 
morality to  the  remotest  borders  of  the  realm,  iuid  the 
very  mass  of  society  may  thus  be  exposed  to  the  danger 
of  contamination  and  corruption. 

The  main  object  of  tlie  following  Treatise  is  to  trace 
the  municipal  provisions  of  the  law  of  England  on  this 
important  subject;  but  it  may  not  be  without  use,  cer- 
tainly not  without  interest,  to  devote  some  brief  pre- 
vious attention  to  the  general  principles  on  which 
such  restraints  may  be  constructed,  and  to  inquire 
whether  there  be  any,  as  it  were,  natural  boundaries 
to  be  discerned  by  which  such  communications  ought, 
with  a  view  to  the  convenience  and  happiness  of  so- 
ciety, to  be  limited.  One  rule  may  prevail  at  Athens 
and  another  at  Rome;  partial  variations  are  attributa- 
ble to  the  genius  and  temper  of  the  people  (c),  to 
the  political  constitution  under  which  they  live,  to 
their  peculiar  manners  and  habits,  yet  must  the  great 
distinctions  pointed  out  by  reason  and  natural  justice 
be  common  to  aU  countries  and  all  ages  (J), 


(c)  Solon  being  asked  if  the  laws  he  had  given  to  the  Athenians,  were 
the  best,  replied,  '*  I  have  given  them  the  best  they  were  able  to  bear." 
Montesq.  1. 19.  c.  21.  Divorce  was  permitted  by  the  Mosaic  law 
among  the  Jews  by  reason  of  the  hardness  of  tlieir  hearts. 

(d)  Est  quidem  rera  lex  recta  ratio,  naturs  congruens,  diffusa  in 

omnes  constans  sempitema. Nee  erit^  alia  lex  Rome,  alia  Athenis, 

alia  nunc,  alia  posthac,  sed  omnes  gentes  &  omni  tempore,  una  lex  & 
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Such  then  is  the  object  of  pselhmiiary  uiquuy; 
an  occupatioo,  it  must  be  c<xi&88ed,  more  grate- 
ful to  a  lawyer  than  the  tedious  detail  of  a  mass  of 
complicated  and  oftentimes  conflicting  decisions,  in 
much  the  same  proportion  as  a  casual  visit  to  foreign 
countries^  to  c<mtemplate  at  leisure  tiidr  principles  and 
forms  of  justice^  would  be  more  aigreeaUe  than  the 
ordinary  routine  of  an  English  drcuit. 

The  first  question,  that  is  whether  sudi  communica- 
tions ought,  to  be  regulated  and  restrained  by  any  mu- 
nicipal laws,  may  tiien,  it  seems,  without  tiie  least  hesi- 
tation, be  answered  in  the  affirmative. 

The  experience  of  all  nations  from  times  of  the  re- 
motest antiquity,  shews  the  necessity  for  such  laws^ 
tiieir  rudiments .  are  to  be  found  in  aD  stages  of 
civilization,  however  imperfect,  remote  and  proxi- 
mate to  barbarism  (e).    Though  little  is  known  of  tiie 


teropitems,  &  inniHttubiUB  eontinebit ;  UDUtque  erit  GommuiuB  qiiau 
msgisier  &  ioapeotor  oaninm  deus.— Cic«  De  Eep.  lib.  31.  Apod* 
Lsct.  lib.  6. 0. 8. 

(tf)  So  iv  as  it  is  allowable  to  spacolale  on  the  growth  of  lo- 
gislatioB  accordiDg  to  the  increasiiig  exigencies  of  mankind,  it  is 
probable  that  even  among  the  most  savage  tribes,  to  impute  the 
want  of  skill  or  bravery  would  be  a  reproach  eidting  resentment  and 
▼iolenoe;  the  increase  of  such  attacks  and  reprisals,  attended  as  it 
would  be  by  the  double  ineonvenienoe  of  dissension  amongst  those 
who  were  united  for  some  common  object,  and  weakening  that  force 
which  was  destined  for  other  purposes,  whether  of  aggression  or  de« 
fence,  would  first  suggest  the  policy  of  restraining  sudi  insalls,  and 
substituting  legal  redress  for  personal  retaliation  of  affronts. 

Such  laws,  however,  would  be  but  of  slow  growth  and  little  re- 
garded among  any  people  whose  principal  business  was  that  of  arms,  and 
whose  policy  it  was  to  cherish  a  high  and  daring  spirit,  whilst  a  war« 
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laws  of  ancient  Egypt,— the  Tenerable  temtory  at  once 
of  science  and  of  flupentition,  yet  is  it  matter  of  moral 

rior,  whose  courage  or  honour  was  reflected  on,  would  but  reluctan^tly 
delegate  the  duty  of  retribution  to  any  hands  but  his  own,  conscious 
that  his  best  proof  that  the  imputation  was  undeserved,  would  be  af- 
forded by  his  mode  of  avenging  such  an  affront. 

In  a  more  peacefol  and  settled  state  of  society,  when  men  had  begun 
to  pay  deference  to  ctvil  authority,  although  the  proCectiou  of  their 
persons  and  property  from  violence  might  be  the  earliest  objects  of  le- 
gislative provbion,  yet  would  it  very  soon  become  necessary  to  make 
provisions  against  judicial  perjuiy ;  and  as  such  an  offence,  odious  as  it 
must  always  be,  would,  whilst  the  administration  of  justice  was  rude 
and  imperfect,  be  highly  dangerous,  so  is  it  probable  that  the  penalties 
would  be  i»«>poftionaUy  severe.  By  the  andentRoman  law  of  the  Twelve 
Tables  on  this  subject,  it  appears  that  a  corrupt  and  malictous  witness 
eipiated  his  oftnoe,  by  being  thrown  hesdloogfrom  theTarpeian  rock. 
In  other  respects,  it  is  presumable,  that  the  laws  against  de&matiaa 
would,  in  all  early  stages  of  civilization,  be  few  and  simple.  Their  main 
object  would  be  the  preservation  of  the  public  peace,  by  the  infliction 
of  penalties  in  respect  of  oral  de&mation;  libels  would  be  out  of  the, 
question  when  few  could  read,  and  fewer  still  oould  write*  Hence  it 
is  that  many  of  the  earliest  laws  which  history  has  transmitted  to  us, 
are  of  a  penal  rather  than  remedial  nature;  that  they  prescribe  specific 
ptTwrMT^  or  fines,  rather  than  damages  proportioned  to  the  real  cir- 
cnmstances,  and,  as  is  usual  with  early  legislators,  that  their  enact- 
ments are  not  general,  but  frequently  limited  and  confined  to  par* 
tiealar  imputations,  which  were  considered  as  likely  to  produce  vio^ 
knee  and  outrage. 

By  the  Athenian  laws,  specified  penalties,  which  varied  from  a  fine 
of  two  drachmas  to  500,  were  imposed,  in  respect  of  different  degrees 
of  defemation,  some  of  which  were  specifically  and  expressly  prohi- 
bited. Thus  die  fine  or  Imh  wxKfeyo^Mtf  for  asserting  that  a  soldier 
had  thrown  away  his  shield,  amounted  to  500  drachmas.  See  below* 
By  the  Law  of  the  Twelve  Tables,  a  specific  fine  was  imposed  on  numy 
ofienoes,  probably  including  that  of  defemation,  when  it  fell  within  the 
description  of  the  k^ut  levions^  though  the  punishment  (jf  fustigation 
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eertainty  that  they  were  not  destitute  of  such  re- 
straints. 

at  least  was  imposed  on  more  atrocioos  calumniators.  (See  the  observa- 
tions on  this  subject  below,  p.  xxxv.)  And  it  is  observable,  that  though. 
In  later  times,  the  Romans  substituted  an  assessment  of  damages,  «t/«- 
matio  vyuruBf  apportioned  to  the  extent  of  the  injury,  for  an  arbitrary 
fine,  yet  that  no  distinction  was  ever  made  by  the  Roman  law,  in  the 
description  and  essence  of  the  ofience,  between  criminal  and  civil  liabi- 
lity ;  whenever  the  offender  was  liable  in  damages,  to  the  individual  ca- 
lumniated, he  was  also  subject  to  penal  censures.  To  the  latest  period  of 
the  empire,  dvily  as  well  as  criminal  liability,  depended  principally,  if  not 
entirely,  on  the  ancient  and  primitive  notion,  that joersona/  contumely  and 
insult  was  of  the  essence  of  the  offence,  and  upon  this  principle  it  is  tha^ 
the  peculiarities  of  the  Roman  law,  in  respect  of  libel,  chiefly  depend. 

This,  it  will  be  seen,  is  a  circumstance  which  constitutes  a  very 
» essential  and  characteristic  distinction  between  the  law  of  England  and 
that  of  Rome,  and  of  those  countries  which  have  adopted  the  civil  law : 
for  the  law  of  England  regards  criminal  and  civil  liability,  in  respect  of 
calumnious  communications,  as  standing  upon  entirely  distinct  founda- 
tions ;  and,  in  the  next  place,  has,  from  very  distant  times,  considered 
the  temporal  injury  to  a  matCs^estate,  and  not  the  contumely  or  insult 
of  the  agent,  as  the  ground  of  compelling  reparation  in  damages. 

According  to  an  ancient  law  oftheBurgundians, "  Si  quis  alterum  con- 
rflfgo/mnclamaverit  120  denariis  mulctetur.  Si  quis  vulpeculam  alterum 
clamaverit  vel  leporem  eodem  modo  mulctetur.''  These,  as  is  observed 
by  a  learned  writer,  (Barrington  on  the  Penal  Statutes,)  appear  plainly 
to  be  the  laws  of  a  warlike  nation,  in  which  the  calling  another  by  a 
name  which  implied  cunning  or  flight,  rather  than  courage  or  resistance, 
was  thought  a  heinous  infomy. 

To  a  much  later  and  more  mature  stage  of  civilization  must  those 
laws  be  referred,  which  consider  defamation  not  merely  as  an  insult 
to  the  feelings  or  dignity,  which  roust  be  repressed  for  the  sake  of  the 
public  peace,  but  which  regard  reputation  as  a  civil  right,  from  its  being 
intimately  and  inseparably  connected  vrith  the  acquisition  and  secure 
enjoyment  of  every  social  right,  dignity,  or  emolument,  and  so  essen- 
tial a  safeguard  to  every  other  temporal  possession  and  enjoyment, 
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The  well  known  fact  that  this  singular  people 
erected  a  tribunal  {f)  for  trying  the  conduct  even  of 
their  kings  after  death,  and  of  decreeing  or  denying  the 
honours  of  sepulture,  according  to  the  rerdict,  is  in 
itself  suiBcient  to  demonstrate  not  only  that  they  iully 
understood  and  appreciated  the  value  of  reputation 
and  character,  but  also  that  they,  duly  estimated  and 
encouraged  the  love  of  reputation  as  a  great  moving 
principle  of  human  conduct;  and  that  they  possessed 
sagacity  sufficient  to  turn  that  knowledge  practically 
to  the  public  account  by  using  this  moral  power  in  the 
most  forcible  and  advantageous  manner.  There  is  per- 
haps no  other  memorial  extant  of  this  extraordinary  na- 
tion which  so  strongly  characterizes  their  political  genius 
as  does  this  remarkable  institution  {g\  which,  however, 
has  served  no  other  purpose  among  those  who  have  co- 
pied largely  from  Egypt  in  other  respects,  than  to  supply 
the  foundation  of  a  well  known  branch  of  pagan  mytho- 
logy, as  immortal  as  the  epic  poem  in  which  it  is  so 
beautiftdly  depicted.  The  effect  of  this  custom  among 
the  Egyptians  must  have  been  greatly  heightened  by 
its  connection  with  their  superstition,  in  respect  of  the 
rites  of  sepulture,  and  the  religious  necessity  of  pre- 

that  to  leave  it  unprotected  would  be  to  leave  every  man's  property, 
liberty,  and  even  life,  insecure,  and  the  work  of  legislation  but  half 
completed.'  ... 

(/)  Diod.  Sic.  B.  1. 

(g)  I  find  that  M.  Rolltn  (tlistoiie  des  Egyptiens,  73.)  has  cfaa- 
lacterised  this  custom  as  one  of  the  most  remarkable  fiu:ts  in  anpient 
history,  and  he  points  out  a  very  singular  analogy  in  sacred  history. 
The  Israelites  would  not  suffer  those  of  their  kings,  who  had  lived 
wickedly,  to  be  buried  in  the  tombs  of  their  ancestors. 
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Berving  t2ie  bodies  of  their  dead  in  ordtf  to  their  sub- 
sequent  reanimatigm 

It  is  impossible  to  suppose  that,  whilst  even  after 
deatbj  conduct  and  reputation. were  the  8ul))ect  of 
anxious  inquiry,  direct  and  immediate  pronsiixi  was 
not  also  made  by  the  laws  of  Egypt  for  securing  and 
preserving  the  characters. of  the  Uiring, 

It  i9  not,  however,  essential  to  the  present  purpose 
to  examine,  in  detail  (A),  the  provisions  connected 
with  the  subject  in  the  laws  of  Judaea  (t),  Chreece, 

(A)  For  a  vary  able  and  detailed  historical  aocoant  of  Uie  law  of 
libel,  see  Mr.  Holt's  eiodleiit  woik  on  die  subjett,  Seeond  editioB, 
Book  1.  oh.  1. 

(0  The  eariydenonciatioiis  of  tbs  Mosaic  law  agaiattdefcmadon  are 
few  and  simple;  no  specific  pmishmenty  eioept  in  an  instance  wbich 
will  presently  be  alluded  to,  was  appointed  against  calumniators. 
Then  is,  however,  scarcely  any  ofienoe  which  is  more  frequendy  al- 
luded to  in  the  Psalms  of  David,  or  more  strongly  described  in  the 
energetic  and  figuiatire  language  of  the  east,  than  that  of  slander  ;  vdie- 
ther  it  be  for  the  purpose  of  bhaxaderising  the  coodnct  of  depraved  and 
malicioiis  man,  of  denooncing  divine  vengeaaoe  against  them,  or  de- 
picting the  wretched  and  fbrloni  state  of  their  unhappy  nctims;  It  may 
be  further  remarked  that  mention  is  seldom  made  of  this  species  of  in- 
jury, without  some  expression  which  shows  that  slander  was  meant,  in 
its  strict  sense,  as  implying  a  fidse  and  deceitful  representation. 

FMdm  5.  Thou  shalt  destroy  diem  that  seek  linsing;  the  Lord 
will  abhor  both  the  bloodthirsty  and  decMtful  man* 

10.  His  month  is  full  of  cursing,  deceit,  and  fiaud;  under  his 
tongue,  ungodliness  and  vaidty. 

14.  Thereisnone  thatdoedi  good^  dieir  throat  is  an  open  sepul- 
dire»  die  poison  of  asps  is  under  their  lips,  their  month  is  full  of  curs- 
ing and  bitterness,  didr  fbet  aie.8wifl  to  shed  blood. 

SI .  Let  the  lying  lips  be  put  to  silence  which  cniellyy  disdainfully, 
and  despitefuUy  speak  against  the  righteous. 
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or  Rome,  nations  wUch  probaUy  demed  their  earliest 
knowledge  of  jurisprudence  from  Egypt ;  some  of  their 

34.  What  man  is  he  that  losteth  to  Uts  and  would  tm  sm  good 
days;  keep  thy  tongue  fron  evil  and  thy  lips  that  they  speak  no  guile. 

35.  False  witnesses  did  rise  up  against  me;  they  laid  to  my 
chaige  things  that  I  knew  not ;  the  Tery  abjects  came  against  me  un- 
awaresy  making  months  at  me  and  ceased  not.  They  imagine  deceit- 
fid  wosds  against  those  that  ate  quiei  in  the  land;  diey  gaped  on  me 
with  their  mouths,  andsaid,  fieontheel  fieontheel  we  saw  it  with 
our  eyes. 

38.  My  loTers  and  my  ndghbours  did  stand  looking  upon  my 
trouble  and  my  kinsmen  stood  afar  off:  they  also  that  sought  after  my 
life  laid  saarss  for  me,  and  they  that  went  about  to  dp  me  evil  talked 
of  wickedneas  and  imagined  mischief  all  Ae  day  long. 

52.  Thy  tongue  imagineth  wickedness  and  with  lies  thou  oottest 
like  a  sharp  razor.  Thou  hast  loved  to  apeak  all  words  which  msy  do 
hurt;  O  thou  felse  tongue,  theielbre  shall  God  destroy  thee  for  ever. 
58.  The  ungodly  are  firoward  even  from  their  mother's  womb ;  as 
soon  as  they  are  bom  they  go  astray  and  speak  lies,  they  are  Tenom- 
OQS  as  the  poison  of  a  serpent. 

59*    Ddiver  me  from  mine  enemies,  O  God  1  bdiold  they  speak 
with  their  mouths,  and  swords  are  in  their  lips.. 

69.    They  that  ait  in  the  gate  speak  against  me,  and  the  dronkaids 
make  songs  upon  me.    See  also  Psalms  101, 102, 120, 140,  &c.  &c. 

Tbe  poblication  of  felse  reports,  affecting  the  diameter  of  others,  is 
prohibited  by  the  Mosaic  law,  (£zod.  sdii.  1.)  although  no  punislv* 
ment  is  anneied  to  a  violation  of  the  Uw;  whether  that  was  left  to  the 
discretion  of  the  judge,  or  no  punishment  whatever  was  inflicted,  seems 
to  be  doubtfuL  See  Michaelia's  Comm.  on  the  Law  of  Moses,  art. 
221.  s.  2.  The  same  learned  writer  observes,  **  this  last  supposition 
(i.  e.  of  impunity,)  prevailed  vrith  respect  to  the  greater  number  of  eitra- 
jttdicial  offences  during  the  infancy  of  nations,  which  approaches  nearly 
to  a  state  of  barbarism  and  lawlessness,  wherein  mere  verbal  attacks  on 
reputation  are  not  so  highly  estimated,  nor  yet  even  violent  outrages  so 
strictly  interdicted  as  afterwards.  But,  on  the  contrary,  a  person  thus 
mjured  is  permitted  to  avenge  himself  on  his  traducer,  provided  he  did 
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laws  will  afterwards  require  more  particular  attention; 
for  the  present,  suffice  it  to  observe  that  they  all  con- 
tain enactments  imposing  prohibitions  and  restraint, 
in  order  to  guard  against  the  abuse  of  language,  by  con- 
verting the  privilege  of  commimication  into  the  means 
of  effecting  private  injury  or  pubUc  (k)  mischief. 

The  evils  which  necessarily  arise  from  a  licentious 
abuse  of  the  faculties  of  speaking  and  writing,  would  be 
of  too  obvious  a  nature  to  bear  inquiry  Or  comment,  were 
the  mere  necessity  for  restraint  the  sole  object  of  inves- 
tigation; but  a  far  more  difficult  consideration  remains 
behind,  and,  in  order  to  judge  of  the  mode  and  extent 

not  beat  him  to  death,  or  render  him  a  cripple.  If  a  wicked  action, 
which  a  man  related  concerning  his  neighbour  was  true,  he  receired  no 
punishment  whatever;  for  the  escepHo  verUaiU  then  operated  in  full 
force."  Michaelis's  Comm.  on  the  Laws  of  Moses,  art.  291.  s.  2. 
Smith's  translation. 

There  was  one  instance,  and  but  one,  where  the  law  of  Moses  imposed 
a  specific  punishment  upon  the  publication  of  calumnious  falsehood,  and 
ibat  was  where  a  man  falsely  accused  his  wife  of  not  having  proved  a 
virgin  on  the  wedding  night.  Deutxxii.  13, 19.  The  penalty,  in 
respect  of  such  a  charge,  which,  where  well  founded,  was  expiated  by 
the  death  of  the  criminal,  was  threefold : — 1st,  Corporal  by  stripes ; 
2ndly,  by  the  payment  .of  a  pecuniary  fine,  viz.  100  shekels  to  the 
woman's  &ther,  which  was  the  highest  fine  imposed  by  the  Mosaic  law, 
and  was  no  doubt  given  to  the  father  in  respect  of  the  reproach  which 
had  been  cast,  not  merely  on  the  woman  herself,  but  her  parents,  bro- 
thers, and  sisters,  and  the  whole  family;  Srdly,  by  his  forfeiture  of  the 
right  of  divorce. 

(A)  The  necessity  for  such  regulations  naturally  occurs  to  the  il- 
literate as  well  as  the  educated.  The  members  of  Benefit  or  Friendly 
Societies,  in  this  country,  who  usually  legislate  for  themselves,  seldom 
complete  their  simple,  artless  code  without  introducing  penal  prohibi- 
tions, and  oftentimes  singular  ones,  against  unmannerly  and  abusive 
language. 
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of  the  limits  which  ought  to  be  imposed  on  such  commu- 
nications, it  is  essential,  in  the  first  place,  to  inquire,  as 
to  the  nature  and  extent  of  the  evils  which  render  such 
restraints  necessary,  or  at  least  expedient. 

This  consideration  immediately  leads  to  averyim- 
]>ortant  and  characteristic  distinction  between  such 
eyils  as  are  occasioned  by  an  abuse  of  these  faculties, 
first,  to  individuals  in  particular{l)y  and  secondly,  to 
society  in  generaL  In  law,  as  well  as  medicine,  it  is 
natural  to  suppose,  &  priori,  that  different  evils  would 
require  different  remedies. 

The  most  serious  and  dangerous  form  in  which  an 
injury  of  this  nature  can  affect  an  individualg  is,  that  of 
a  false  accusation  of  a  crime;  especially  where  it  is 
aided  by  taise  testimony,  in  a  court  of  justice,  by 
which  the  property,  liberty,  or  even  life  of  the  accused 
is  placed  in  direct  and  immediate  jeopardy.  The 
making  a  false  charge,  even  where  it  does  not  end  in  a 
legal  assassination,  by  the  death  of  an  innocent  party* 

(/)  When  thie  injury  is  principally  to  the  individual,  it  is  obyioos 
that,  on  grounds  of  natural  justice,  compensation  ought  to  be  made  Co 
him ;  and  where  the  awarding  damages  to  the  individual  injured  is  a 
sufficient  restraint,  it  would  be  inconsistent  with  the  first  principles  of 
civil  liberty  to  inflict  a  further  penalty  by  fine  to  the  state,  or  the  impri- 
sonment of  the  offender,  simply  'for  the  reason,  that  such  further 
restniint  is  unnecessary;  and  therefore  penal,  as  contradistinguished 
from  civil  liability,  ought  not  to  attach,  unless  either  where  restfaint  is 
necessary,  and  no  individual  in  particular  is  injured,  as  in  the  lease  of 
a  blasphemous  or  immoral  publication,  or  where,  though  an  individual 
be  injured,  yet  the  public  are  also  injured  or  placed  in  jeopardy,  either 
by  the  means  of"  annoyance  used,— or  because  the  private  remedy 
is  in  itself  an  insafficteat  restraint,  in  consequence  of  the  difficulty  of 
enforcing  it 
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ia  SO  enormotts  a  crime  in  its  consequences,  and  so 
odious  and  atrocious  an  abuse  of  the  forms  of  justice, 
as  to  render  it  probable  diat  this  species  of  de&mation 
would  attract  notice  and  punishment  in  very  early 
times ;  and  it  is  remarkable  that  the  first  denunciation 
against  slander,  in  the  Mosaic  law,  seems  to  be  coupled 
with  a  specific  denunciation  (m)  against  judicial  ca* 
lumny,  afterwards  more  emphatically  repeated  in  the 
Decalogue. 

Such  practices,  which  tend  hnmediately  to  the  priva- 
tion of  property,  liberty,  or  even  life  itself,  are  formida- 
ble in  proportion  to  the  probability  tiial  they  will  be 
sttccessfiil ;  and,  therefore,  altiiongh  tiiey  must  at  all 
*  times,  and  under  all  circumstances,  be  highly  danger- 
ous, yet  is  it  obvious  tiiat  tiiey  are  tiie  more  particu- 
larly to  be  dreaded,  whenever  the  means  of  judicial  in- 
vestigation are  still  imperfect  and  inadequate  to  the  at* 
tamment  of  truth  (n),  or  in  a  subsequent  stage  of  society. 


(m)  Thou  shalt  not  raise  a  false  report ;  put  not  thina  hand  with  the 
wicked  to  be  an  unrighteous  witness.  Exod.  c  sdii.  v.  1.  See 
also  Dent  xxvii.  25. — ^And  though,  hy  the  law  of  England,  judicial 
peqaiy  is  accounted  but  a  nusdemeanor,  unless,  indeed,  it  be  used 
as  the  snooessful  means  of  taking  away  the  life  of  an  innooent  penon, 
yet,  by  the  laws  of  many  nations,  it  has  been  punished  capitally.  By 
the  law  of  the  Twel?e  Tables,  a  felae  witness  was  thrown  from  the 
Tarpeian  rock,  i»  fikum  ta^momuBL  dktmU  sago  d^kUcTf  Gell.  %%• 
Afterwards  the  pnnishmenl  was  axbitcaiy;  L  16*  D.de  testibus.*— 
Sbvt.  ▼•  25.  s.  2.  Except  in  war,  wheia  a  false  witness  was  beaten 
lodead&withstidEsbyhisfeUowHoldiefS.  Polyb.Ti.35.  Tbelibel- 
lusFamoeos,  or  felse  and  anonymous  diavge  of  a  capital  crime^  was, 
by  many  later  laws,  pnaished  capitally. 

(a)  It  is  the  ordinaiy  policy  of  a  barbarous  and  illiterate  people,  to 
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«hen»  for  purposes  foreign  (o  jostioe^  false  aocusers  are 
listened  to  and  encouraged  (o)« 

A  man  may  also  be  placed  in  a  state  of  legal  jeopardy 
by  means  of  slander  wbich  affects  Urn  indirectly  in  a  judi- 
dal  proceeding.  This  may  occur  inall  cases  where  the 
lawadmitseTidenceofaman'sgeneralgoodcha»idter(p)» 
fi>r  the  purpose  of  rebutting  the  presumptiim  of  guilt  on 
a  criminal  charge;  toit,  by  the  propagaticm  of  calumni* 
ous  reportSy  he  may  be  unjustly  deprived  of  the  advan* 
tsije  which  the  evidence  of  good  character  would  other- 


artiftdsl  and  aibitmy  prooft  of  intiooefiee  or  pull  ia  the 
plaeo  of  ewaftd  sad  istioiiai  iiifertigstioii.  Hence  the  repewlitioqs 
andet  of  tnsl  by  the  Saxon  ordeal  and  Norman  oombat,  and  the 
doctrine  of  compurgattoo^  or  law  wager,  whicb,  even  at  thia  day,  is  per« 
mitted  by  the  law  of  England. 

(p)  Witness  the  legal  assassinations  whidi  were  effected  among  the 
Romans,  when  "  ut  quu  districUor  accutator  vdut  uutomidm  em  J' 
And  also  by  means  of  the  libeHns  Famosus,  or  secret  charge  of  a  ca- 
pital crime.  So  &tal  had  soch  accusations  become,  that  the  authors 
of  them  were  justly  made  amenable  to  capital  punishments  by  nu^ 
meious  provisums* 

(p)  As  die  law  of  England  does.  Formerly,  common  fiune  that  a 
man  had  been  guilty  of  an  oflence,  was  suffieieatgromid,  by  the  kw  ef 
Bn^^and,  for  putting  him  ou  his  trial,  without  any  other  prelimtnaiy  ia- 
quify.  Among  the  BenMBia,witnssses  to  oharaoter  were  called /aiirfis 
Iwcff,  and  if  the  accused  ooidd  not  piodooe  at  least  ten  of  these^  it  was 
deeHied  better  to  piedueenone.->Quamillnm  cpasi  legitimnm  nulne* 
ram  eoasuetndinis  non  ezplere.-«-Cic.  Verr»  ▼•  as*  and  see  Cic.  pro 
1Mb.  le.  Chient  e9.  In  theradewd  basbatous  times  of  our  Saaon 
anceslors,  where  eompuigadon  Was  a  species  of  trial,  and  iraen  an 
accused  party  was  deemed  to  be  innocent,  witiiont  ibrtber  inquiry,  be- 
cause a  spedfted  number  of  witnesses  swoie  that  they  bdiefed  him  to 
be  so,  character  and  reputation,  if  respedwas  isslly  paid  to  inch 
oaths,  must  have  been  of  infinile  importaace. 
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wise  have  afforded;  The  destruction  of  charaeter,  in 
such  a  case,  would  not  only  affect  a  party  direcdy,  by 
depriving  him  of  that  evidence  which  he  might  have 
used  positively  to  his  advantage,  but  negatively  and 
indirectly  also,  by  raising  the  inference,  that  he  is  a 
man  of  absolutely  bad  character. 

To  this  extent  may  an  individual  be  injured  by  false 
charges,  throughflthe  medium  of  judicial  proceedings* 
In  the  next  place,  although  the  value  of  character,  and 
its  intimate  connection  with  every  benefit  and  advantage 
which  social  life  can  confer  be  obvious,  yet,  in  order  to 
appreciate  fiilly  the  extent  of  the  evil  which  may  result 
from  privation  of  character  and  the  nature  of  the  re- 
medy which  ought  to  be  awarded  in  respect  of  such  an 
injury,  a  few  observations  may  not  be  wholly  super- 
fluous. 

A  state  of  civil  society  is  in  effect  one  great  system 
of  mutual  aid,  trust,  and  confidence  (q),  by  which  mankind 


(q)  The  first  principle  of  civil  association,  the  mutuum  heneficio' 
rum  commerdtan,  is  described  by  Seneca,  with  sudi  beauty  and 
simplicity  that  little  excuse  is  requisite  for  transcribing  ihe  pas- 
sage:— 

Quo  alio  tuti  sumus  quam  quod  mutuis  juvamur  offidis?  hoQ  udo 
iostructior  vita  contraque  incursiones  subitas  munitior  est  benefidorum 
confmerdo.  Fac  nos  siogulos  quid  sumus?  pneda  animalium  et 
▼ictimae  ac  bellissimus  et  fiebciUimus  sanguis.  Quoniam  csteris  anima- 
libus  in  tutelam  sui  satis  virium  est:  quoecunque  vaga  nascuntur  &  ac- 
tura  vitam  segregem  armata  sunt.  Hominem  imbedllitas  dngit,  non 
unguium  vis  non  dentium  terribilem  cseteris  fecit,  nudum  et  infinnum 
sodetas  munit.  Duas  res  dedit  quae  ilium  obnozium  cseteris  Talidissi- 
mum  facerent  rationem  et  sodetatem.  Itaque  qui  par  esse  null!  po- 
terat  si  seduceretur  rerum  potitur.    Societas  illi  dominium  onmium 
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are  bound  together.  £ach  fiidividual,  whatever  be  his 
rank,  his  talents,  or  his  wealth,  considered  as  a  single 
and  isokted  being,  is  weak  and  helpless,  each  must 
depend  on  others,  not  only  for  the  comforts,  but  even 
for  the  necessaries  of  life,  for  security  of  person  and 
of  proi)erty.  He  must  trust  to  his  lawyer  for  the  pre- 
servation of  his  property  when  it  is  claimed  by  an  ad- 
versary; to  his  physician  in  time  of  sickness ;  to  his  ser- 
vants for  the  faithful  discharge  of  the^ordinary,  though' 
meaner  duties  of  life.  But  the  reposing  of  confidence- 
implies  the  selection  of  agents  competent  to  the  dis- 
charge, as  well  of  the  higher  and  more  important  du- 
ties of  a  pubHc  nature,  as  of  the  ordinary  and  private 
duties  of  society.  With  the  exception  of  those  high 
public  offices,  which,  on  grounds  of  civil  policy,  are,  by 
the  constitution  of  the  particular  state,  decreed  to  be 
hereditary,  the  appointment  must  be  matter  of  selection 
and  choice  vested  in  the  government,  or  in  the  people^ 
or  in  individuals  specially  delegated  to  the  trust,  and 
every  member  of  society  must  be  left  to  exercise  his 
own  discretion  in  selecting  those  whom  he  may  chuse  to 
trust  in  the  varied  connections  of  life.  Now,  it  is  ob- 
vious, that  it  seldom  can  happen  that  the  power  of  se- 
lection can  be  properly  and  discreetly  exercised  on  the 
mere  personal  knowledge  of  any  single  individual, 
founded  on  his  own  actual  experience.    It  is  constantly 

animalium  dedit:  societas  terris  genitom  in  aliense  nature  trans- 
misit  imperium  &  dominari  etiam  in  mare  jussit.  Hsc  morboram  im- 
petos  arcuit,  senectuti  adminicula  prospexit,  solatia  contra  dolores 
dedh.  H»c  fortes  nos  facit  quod  licet  contra  fortunam  advocare. — 
Hanc  sodetatem  tolle  et  unitatem  generis  huraani  qufl  Tita  sustinetur 
scindes.    Senec.  de  benef.  1. 4.  c.  1 8. 

VOL.    I.  C 
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necessary  to  place  reliance  on  the  knowledge  and 
infonnation  of  others^  not  only  in  those  instances 
where  choice  is  to  be  made  of  public  functionaries, 
but  even  in  those  ordinary  and  daily  instancesj  where 
evety  man  reposes  trust  and  confidence  in  others,  with 
a  view  to  his  own  interests  and«  private  concems.i 
Whether  a  house  is  to  be  built,  or  a  surgical  operation 
performed,  a  suit  to  be  commenced,  or  a  farm  to 
be  purchased,  it  rarely  happens  Ihat  the  party  in-* 
terested  in  selecting  his  architect,  bis  surgeon,  his  soli- 
citor, or  sunreyor,  does  not  place  some  reliance  on  in- 
fbrmation,  which  he  derives  from  others,  as  to  the  skill 
or  integrity  of  the  agent  whom  he  elects  to  employ. 

Again,  everyone  who  trusts  another,  usually  possesses 
both  the  inclination  and  the  means  of  forming  some 
estimate  of  his  abilities  and  principles ;  and  though  the 
opportunities  of  each  observer  may  be  limited,  yet  if 
all  who  know  the  party  so  trusted  concur  in  forming 
die  same  general  conclusion  on  the  subject;  if  they  all 
agree  in  stating  that  he  is  skilful,  diligent,  faith&l,  and 
honourable  in  his  dealings;  that  general  coincidence 
in  opinion  of  many  possessed  of  the  means  of  judging, 
afforda  a  reasonable  degree  of  probability  in  favour  of 
the  correctness  of  their  conclusion.  Hence  it  is,  that 
where  a  trust  is  to  be  reposed,  and  a  selection  made, 
the  party  who  is  to  exercise  it  may  fairly  rely  not  only 
on  the  particular  and  actual  experience  of  otiier  indivi- 
duals, but  also  on  general  character  derived  from  the 
united  experience  of  others. 

Such,  then,  being  the  close  and  intimate  connection 
between  character  and  temporal  preferment  or  acquire* 
ments,  two  circumstances  are  to  be  noticed,  for  the  pur-* 
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pose,  of  showing  how  peculiaiiy  susceptible  char^ter 
and  reputation  are  of  injuryj.and  how  ^easily  confidence 
in  an  individual  is  destroyed  or  intercepted  by  sUght 
causes ;  and,  consequently,  of  inferring  the  general  ne* 
cessify,  not  only  of  protecting  reputation  by  mujaicipal 
provisions,  but  also,  of  devising  such  as  are  adequate  to 
the  exigency  of  the  occasion. 

In  the  first  place,  it  is  to  to  be  remarked,  tiiat  good 
character  is  but  presumptive  evidence  of  .good  prindi<9 
pies;  whilst,  on  the  other  hand,  the  commission  of  a  aiur 
gle  dishonourable  or  unworthy  action  is  demongiraikm 
of  bad  ones.  Hence  it  is  that  the  report  of  a  angle  ad 
of  delinquency,  if  csedit  be  given  to  it,  at  once  is  fatal 
to  the  most  ^salted  reputation. 

The  character  acquired  by  an  exterior  of  probity  6x-» 
hibited  to  the  world  for  half  a  century,  necessarily 
yields  at  once  to  the  proof  that  the  party  is  Jit  last 
guiky  of  a  single  act  of  dishonesty* 

In  the  next  place,  as  .far  as  r^utation  and  confidenca 
in  character  are  concerned,  slight  suspicion  is  usually 
attended  with  the  same  evil  consequences,  willi  belief,' 
founded  on  actual  proof,  and  suspicion  is  thus  equiva- 
lent to  ]^oof.  For  where  even  a  slight  suspicion,  as  to  a 
man's  conduct  or  principles,  is  once  excited,  he  who: 
would  ollierwise  have  reposed  confid^ice,  must  either 
proceed  to  do  so,  notwithstanding  the  suspicion, 
which  prevails,  or  remome  all  doubt  by  inquiry  and 
invest^tipn,  or  withliold .  his  confidence  altoge- 
ther. To  trust  blindly,  and  without  inquiry,  as  lko> 
character,  would  uBuallybe  deemed  rash  and  unpru-* 
dent;  but  to  do  so,  after  an  actual  though  obseure> 
warning,  would  be  an  act  of  fiilly  and  imprudent  weak- 

c2 
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neasi  where  a  man's  own  interests  were  conoemed,  and 
of  red  iiyusticei  idiere  the  intereats  of  others  were 
involved*  To  inquire  and  investigate  would  usually  be  a 
work  of  labour,  trouble,  and  difficulty,  in  which  fisw  care 
to  engage;  and  thus  it  would  seldom  happen  that  the 
party  whose  duty  or  interest  it  was  to  make  the  selec- 
tion, would  not  adopt  the  third  alternative,  and  with- 
hold his  confidence  from  one  to  whom  a  suspicion,  how- 
ever slight,  attached,  to  repose  it  in  another  wbpBO  cha- 
racter was  untainted.    If  one,  about  to  deposit  a  lai^ 
sum  of  money  in  the  hands  of  a  banker,  were  casually  to 
hear  that  he  had  committed  an  act  of  bankruptcy,  what 
course  would  be  the  natural  consequence?    To  trust 
widliout  inquiry  would  be  absolute  folly ;   to  investigale 
the  truth  of  the  report  jirouldt  at  all  events^  be  irksome 
and  troublesome,  and,  after  all,  might  be  unsatisfactoxy; 
the  natural  result  would  be,  that  he  would  chuse  to 
employ  some  other  depositary,  who  was  placed  beyond 
the  reach  of  all  doubt  and  suspicion.    But  as  one 
acted,  so  would  all,  and  thus  a  false  alarm,*  originating 
in  private  malice,  might  be  adequate  to  the  destruction 
of  credit  and  consequent  ruin* 

Again,  although  the  municipal  law  of  the  land  may 
affinrd  security  of  person  and  of  property  to  all,  yet  is 
there  a  lafge  and  inestimable  portion  of  good,  which 
arises  from  a  state  of  civil  society,  a  participation  in 
which  cannot  be  positively  conferred  or  secured  by  any 
laws,  and  the  enjoyment  of  which  cannot  be  protectedj 
except  negatively  and  collaterally,  by  the  restraining 
such  injuries  to  character  as  tend  to  destroy  it  That 
constant  reciprocation  of  good  offices,  of  mutual  aid  and 
friendship,  which  constitutes  the  great  charm  and  bless<* 


PRELIMINARY  DISCOURSE.  XXI 

ing  of  social  life,  and  which  depends  on  the  exercise  and 
influence  of  the  ordinary  feeHngs  of  kindness  and  bene* 
Tolence,  can  be  but  remotely  influenced  by  any  muni- 
cipal regulations.  But  as  no  man  of  honour  or  repu- 
tation would  willingly  connect  himself  with  base  and 
unworthy  associatesj  imputations  on  a  man's  conduct 
or  principles  necessarily  tend  immediately  to  debase 
and  degrade  him  from  the  situation  he  holds  in  the 
favour  and  esteem  of  others. 

To  exalt  a  man*s  reputation  in  society  is  to  ensure  to 
him  the  respect  and  aflecti<m  of  mankindj  and  to  lay 
open  the  avenues  to  prosperity  and  honour ;  to  degrade 
and  disgrace  him  is  to  banish  him  to  a  state  of  wretched 
sofitude  and  destitution  (m),  to  render  him  the  very  scorn 
of  men,  the  outcast  of  the  people,— «  condition  lower 
than  that  of  the  brute  which  enjoys  its  mere  animal 
lifei  unembittered  with  the  painful  sense  of  degrada- 
tion,  dbhonour,  and  contempt. 
'  Nowj  although  municipal  laws  cannet  properly 
interfere  to  direct,  or  control  men  in  their  ordinary 
intercourse  and  mutual  transactions*  but  leaves  each 
at  liberty  to  exercise  hia  own  discretion,  and,  con* 
sequently,  although  such  laws  cannot^  by  any  pontive 
and  direct  interpoption,  secure  to  an  individual  die  ad- 
vantages, benefits,  and  comforts,  to  which  his  conduct 
ia  society  may  justly  entitle  him,  yet  the  law  hot  only 
may,  but  ought  to  interfisre,  to  protect  him  from  uqjust 
and  malevolent  aspersions  which  deprive  him  of  the  be* 
nefits  and  advantages^  in  whiehf  as  a  member  of  the 
community,  he  ought  to  participate. 

(m)  Nollo  iDterimeDte  sed  cunctis  aTentntibns  ft  commercia  etiam 
scraionb  negantibus. 
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The  law  cannot  compel  individuals  to  consult  the 
most  skiUul  physician;  it  must  be  left  to  a  patron  to  se- 
lect, in  his  discretion,  the  most  worthy  object  for  be- 
stowing preferment;  but, -though  the' law  cannot,  in 
any  such  instances,  ensure  success  to  the  most  deserv- 
ing, but  must  leave  it  to  depend  on  the  discretion 
and  consciences  of  individuals,   yet  it  may/  on  the 
soundest  and  most  obvious  principles  of  justice,  inter- 
fere to  prohibit  false  andinjurioixi  charges  of  igno- 
rance, dishonesty j  or  profligacy,  which  tend  to  exclude 
such  parties  from  enjoying  that  degree  of  success^  to 
which  their  merits  justly  entitle  them; 
'  The  right,  then,  of  every  man  to  the  character  and 
reputation  which  his  conduct  deserves,  stands  on  the 
same  footing  with  his  right  to  the  enjoyment  of  his  life, 
liberty,  health,  property,  and  all  the  comforts  and  ad- 
vantages which  appertain  to  a  state  of  civil  society,  inas- 
much as  security  to  character  and  reputation  are  indis- 
pensably essential  to  the  enjoyment  of  every  other  right 
and  privilege  incident  to  such  a  state, 
'    Assuming,  then,  that  restraint  is  expedient,  with  a 
view  to  &e  protection  of  the  private  interests' of  indivi- 
duals, what  is  the  proper  mode  and  measure  and  ex- 
tent of  sticK  reisitraint  ? 

Prohibitory  restraints  must  be  either  pretefdhe,  re* 
metUdl,  or  penai. 

The  very  nature  of  the  injury  excludes,  to  a  great 
extent^  all  merely  preventive  provisions.  By  the  law  of 
nature  and  reason,  a  man  is  justified  in  repelling  at- 
tempts at  personal  violence,  by  opposing  force  to  force* 
Injuries  to  character  *do  not  admit  of  such  restraints, 
they  are  usually  inflicted  in  the  absence  of  the  party 
whose  character  is  defamed.    It  is  true,  that  the  press 
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might  be  subjected  to  censorial  restraints,  which  could 
not  be  applied  to  oral  or  written  calumnies ;  the  policy, 
however,  of  this  species  of  restraint,  as  well  as  the 
principles  of  penal  coercion,  will  be  more  conveniently 
confiidered  hereafter. 

The  most  obvious  and  practicable  mode,  indeed  the 
only  one  which  merits  consideration,  consists  in  the 
awarding  a  pecuniary  recompense  in  damages.  It 
may,  however,  be  proper  to  remark,  that,  although  the 
very  nature  of  the  injury  excludes  a  remedy  by  restitu- 
tion, yet,  that  attempts  have  been  made  among  some 
modem  nations,  to  award  a  proximate  kind  of  remedy,  by 
compelling  the  calumniator  to  pronounce  a  palinode,  or 
recantation,  of  his  slander.  It  may  suffice  to  remark, 
that  this  is  at  best  a  remedy  of  a  very  doubtful  and  un- 
satisfactory description. 

The  sincerity  of  an  extorted  recantation  must  neces- 
sarily be  stamped  with  suspicion.  It  is  obvious,  that 
the  degree  of  credit  which  it  deserved  would  bear  an 
inverse  proportion  to  the  fine  to  be  paid  or  punishment 
to  be  suffered,  in  the  alternative  of  the  party's  refusing 
to  pronounce  the  required  palinode.  If  A.  being  ad- 
judged either  to  acknowledge  that  B.  was  not  a  rogue, 
or  to  pay  <£100,  were  to  elect  the  palinode,  the  only  safe 
inference  would  be  that  A.,  for  some  reason  or  other, 
had  rather  admit  that  B.  was  not  a  rogue  than  pay  the 
money*  ^ 

What  then  are  the  proper  limits  to  the  remedial  ac- 
tion for  damages?  in  other  words,  what  circumstances 
at  the  least  ought  to  concur  to  entitle  the  party  to  the 
remedy,  and  under  what  other  circumstances  ought  the 
remedy  to  cease  notwithstanding  that  concurrence? 
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The  circumstonces  on  which  the  title  to  a  remedy 
must  depend^  are  obviouslyj  1,  the  injurious  quality 
or  consequences  of  the  calumny;  2,  the  mode  or  extent 
of  publication ;  S,  the  motive  and  intention  of  the  party 
in  publishing ;  or  4thly,  collateral  circumstances  cour 
nected  with  the  publication. 

In  the  first  place  then^  as  fiir  as  regards  the  nature, 
consequences,  and  quality  of  the  defamatory  matter 
published,  the  very  notion  of  compensation  implies^  that 
some  loss  or  damage  has  been  occasioned. 

It  were  almost  nugatory  to  remark,  that  to  fix  any 
precise  and  settled  sum  or  value,  as  the  amount  of  the 
fine  or  damages  to  be  paid  by  an  ojpTender  of  this  de- 
scription, is  the  work  of  early  and  inexperienced  legis- 
lators (n),  and  that  the  recompense  ought  always  to  be 

• 

(»)  The  laws  of  Solon  punished  calumniatois  by  an  arbitrary  fine. 
Pettit  in  Leg.  Attic.  By  the  law  of  the  Twelve  Tables,  the  injuria  in 
general  subjected  the  offender  to  pay  a  pecuniary  fine  or  compensa- 
tion, "Si  quis  alteri  injuriam  faxit,  XXV.  iEris  p«na  sunto." 
Hie  folly  and  absurdity  of  making  either  a  fine  or  compensation  ftxed 
and  arbitrary,  was  well  illustrated  in  the  instance  of  Veiatius,  or  Ne* 
ratius,  a  rich  Roman,  who  took  great  delight  in  walking  through  the 
streets  of  Rome  striking  all  those  whom  he  met,  according  to  his  fancy 
and  caprice;  he  was  followed  by  a  servant  loaded  with  money  for  the 
purpose  of  immediately  paying  the  appointed  fine  to  those  whom  be 
had  thus  insulted.  Gell.  Noct.  Att.  XX.  1.  It  may  fairly  be  pre- 
sumed, that  he  was  a  strong  ma^n  as  well  as  a  rich  one,  or  that  the  fine 
and  blows  would  speedily  be  retumed,4he  latter  with  interest,  and  that 
be  would  literally  be  repaid  in  his  own  coin.  The  absurdity  of  annexing 
an  invariable  compensation  to  a  variable  injuiy,  naturally  occasioned  a 
more  equitable  law.  Pnstores  postea  banc  pcenam  abolescere  et  re- 
linqui  censuerunt  injuriis  qui  estumandis  recuperatores  se  daturos 
edixerunt.  Cell.  Noc.  Att.  XX.  1.  Ileinecc.  Ant.  Rom.  Ad  Inst. 
Lib.  4.  tit,  s.  5. 
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apportioiied  to  the  actual  extent  of  an  {njury  which  is 
so  uncertain  and  various  in  its  consequences. 

The  remedy  then  is  applicable,  and  ought,  in  point 
of  natural  justice,  to  be  applied,  unless  there  be  some 
extrinsic  reason  to  the  contrary,  in  all  cases  where  a 
party  has  sufiered  any  actual  loss  or  detriment  in  his 
person  or.  property,  from  a  wilfiil  act  of  slander.  And 
this  principle  extends  not  merely  to  all  cases  where  the 
party  has  been  deprived  of  some  actual  legal  right,  but 
to  all  others  where  any  social  benefit  has  been  inter- 
cepted which  he  would  otherwise  have  enjoyed,  al* 
though  he  could  not  have  claimed  it  as  an  absolute  and 
vested  legal  right.  Thus  it  extends  not  only  to  the 
case  where  a  man,  by  malicious  slander,  suffers  a  tem- 
porary privation  of  his  personal  liberty,  to  which  he  has 
an  absolute  legal  right,  but  also  to  that  of  a  clergy- 
man whose  presentation  to  a  benefice  has  been  hin- 
dered by  such  means. 

For  although  the  law  cannot  interfiere  for  th^  pur- 
pose of  enforcing  the  moral  obligation  on  the  part  of 
the  patron,  to  prefer  the  most  deserving  candidate,  but 
necessarily  leaves  the  choice  to  his  consdence  and  dis- 
cretion, yet  it  may  properly  interfere  for  the  protection 
of  character,  and  to  compel  a  compensation  in  respect 
of  a  loss  or  damage,  immediately  consequential  on  a 
wllfiil  privation  of  character* 

The  party  defimied  had  no  l0gal  title  or  perfect  moral 
right  to  be  preferred,  but  he  had,  in  point  of  natural 
justice,  a  rigfU  to  the  character  which  his  conduct  de- 
served, and  consequently  a  right  to  compensation  for 
tiie  mischief  occasioned  by  one  who  had  wrongfiiUy 
de&med  him.    This  general  principle  obviously  em- 
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braces  every  instance  where  the  slaiider  occasions  any 
loss  whatsoever,  capable  of  pecuniary  admeasurement. 
But,  in  the  next  place,  ought  the  remedy  to  be 
confined  to  those  instances,  where  it  can  be  shown 
that  some  actual  specific  lo$s  or  damage  has  been  sus- 
tained in  consequence  of  the  calumny;  or,  if  not,  within 
what  limits  ought  the  remedy  to  be  extended. 

It  would>  in  the  first  place,  be  highly  inconvenient  and 
inexpedient  to  make  actual  damage  essential  to  the  ac- 
tion, wi&out  regard  to.  the  obvious  and  immediate  ten- 
dency of  the  defiunation  to  occasion  great,  -it  may  be 
irreparable  injury.  lit  ordinary  instances  it  may  be 
suffident  that  the  law  should  provide  a  remedy  for  a 
mischief  already  suffered,  without  presuming  or  antici- 
pating any  future  evil  consequence.  Be  this  as  it  may,  the 
peculiar  nature  and  tendency  of  an  injury  to  reputation 
renders  it  convenient,  if  not  essential,  that,  in  some 
instances  at  least,  a  remedy  should  be  given  in  respect 
of  calumnious  imputations  upon  character,  though  no 
actual  consequential  damage  can  be  proved.  That  is,  it 
is  desirable,  if  not  necessary,  under  certain  limits,  to  con- 
stitute the  defamation  a  substantive  and  positive  injury, 
independently  of  the  proof  of  consequential  damage. 

Were  it  otherwise,  if  actual  loss  were  invariably  es- 
sential to  the  remedy,  the  damage  occasioned  would 
fi^uendy  be  irreparable.  One  of  the  peculiar  and 
Btriks^  characteristics  of  this  species  of  injury  is  die  dif- 
ficulty, or  rather  the  impossibility,  of  estimating  its  nox- 
ious consequences,  and  adducing  proof  of  actual  mis- 
chief during  its  ruinous  and  destructive  progress. 

If  a  physician,  attorney,  or  merchant,  could  not  ob- 
tain a  remedy  in  respect  of  calumnious  reflections  upon 
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fan  character  or  credit,  until  he  could  adduce  specific 
instances  of  losses  occasioned  by  such  attacks ^  he  might 
be  effectually  rained  before  his  proof  was  complete. 
Slander  tending  to  the  disinherison  of  the  party  calum- 
niated,  afibrds  a  stirong  illustration  of  this  doctrine. 
If  it  were  to  be  maliciously  suggested  to  the  proprietor 
of  a  large  family  estate,  that  his  heir  apparent  was  ille- 
gitimate, such  a  report,  if  believed,  might  strongly  tend 
to  induce  the  owner  to  devise  his  property  to  another 
brandi  of  the  family  of  undoubted  legitimacy.    Now  if 
thd  heii*  apparent  were  not  permitted  to  complain  of  the 
wrong  done  him,  until  the  injury  had  been  consummated 
and  completed  by  his  disinherison,  the  remedy  would 
frequently  be  afibrded  in  vain ;  it  would  be  most  dif- 
ficult to  prove  that  he  had  been  disinherited  in  conse* 
quence  of  the  slander,  and  even  if  he  could  prove  the 
iact,  the  author  of  the  mischief  might  be  unable  to 
yield  compensation  and  dius  a  serious  and  cruel  injury 
would  be  lefi;  without  a  remedy.    On  the  other  hand, 
by  regarding  the  slander  as  a  substantive  injury,  the 
party  aggrieved  is  entitled  to  arrest  the  progress  of 
the  mischief  in  limine;  by  meahs  of  an  action  against 
die  author  or  publisher  df  the  scandal,  he  challenges 
him  to  produce  formal  proof  of  his  charges ;  he  esta- 
t^hes  their  falsity,  if  iiiey  be  false,  and  obtains  rea- 
sonable damages  for  the  trouble,  anxiety,  expense,  akid 
danger  to  which  he  has  wantonly  been  exposed,  and 
the  mischievous  effects  which  might  otherwise  have 
accrued  from  the  slander  are  averted. 

Is  then  the  remedy  to  be  extended  indefinitely,  though 
no  special  damage  can  be  proved,  to  every  species  and 
degree  of  defamation  which  tends  to  the  occasioning  of 
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some  loss  or  damage;  and  if  not^  where  is  the  limit  to 
be  assigned? 

To  extend  the  remedy  indefinitely  to  all  communica^ 
tions  tending  to  produce  damage,  and  ^  fortiori  to 
award  a  pecuniary  recompense  in  respect  of  such  con- 
tumelious  and  insulting  language  as  was  not  likely  to 
produce  temporal  damage,  though  it  tended  to  hurt  the 
pride  or  delicacy  of  the  offended  party,  would,  it  seems, 
be  hif^y  inexpedient 

For,  in  the  first  place,  as  it  is  difficult  to  say  that 
any  undeserved  imputation  on  a  man's  moral  conduct, 
character,  or  temper,  does  not  tend  to  dislodge  him 
from  his  state  and  condition  in  society,  and  thus  re- 
motely at  least  to  deprive  him  of  temporal  comforts  and 
advantages,  it  is  plain  that  so  wide  an  application  of 
the  principle  would  afford  far  too  large  a  scope  for  vex- 
atious litigation,  and  the  ordinary  intercourse  of  so- 
dety  would  be  impeded  and  fettered  by  the  appre- 
hension of  vexatious  and  harassing  suits,  for  trifling 
causes. 

Abusive,  insulting,  and  unmannerly  language,  which 
afiect  not  a  man's  liberty  or  estate,  are  of  too  indefinite 
and  uncertain  a  character  to  be  the  subject  of  an  action 
for  pecuniary  damages  («)•  Such  injuries,  or  rather  af- 
fironts  to  the  feelings,  are  as  incapable  of  definition  as 
of  admeasurement  They  depend  on  the  rank,  situa^ 
tion,  and  condition  of  the  parties,  and  on  circumstances 
which  may  be  felt  but  not  defined;  they  may  depend 


(5)  Contmnelia  minor  est  injuria  quam  queri  magis  quam  ezsequi 
possumus,  quam  leges  quoque  n>ill&  dignam  vindict&  putaverunt. 
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on  the  tone  of  ToicOi  the  gestuFes,  even  looks  by 
which  they  are  accompanied,  and  in  some  instances  si- 
lence may  be  more '  contemptuous  and  insulting  than 
direct  expressions  (i). 

It  seems  then  that  it  is  expedient,  on  principles  of 
general  policy  and  convenience,  that  the  law  should  de- 
fine, by  sufficient  limits,  in  what  instances  simple  defa* 
mation,  unaccompanied  by  special  damage,  should  con- 
stitute a  substantive  ground  of  action.  It  is  obvious 
that  the  application  of  these  principles,  in  particular  in- 
stances, must  in  a  great  measure  depend  on  the  state 
and  circumstances,  manners  and  habits,  of  the  society 
for  whose  use  such  rules  are  to  be  applied. 

There  is,  however^  one  consideration  of  external  po- 
licy which  always  operates  in  favour  of  die  extension 
of  the  action.  Experience  has  folly  proved  that  to  re- 
fuse^ or  even  to  restrict  tiie  civil  remedy  within  too  nar- 
row limits,  b  sure  to  occasion  personal  conflicts  and 
bloodshed ;  the  ordinary  transition  is  a  verbis  ad  ver^ 

(f)  The  Roman  law  wMch  made  the  perto9udimnU  or  contumely  the 
basis  of  the  action,  ciYtl  as  well  as  criminal,  was  exceedingly  vague  and 
indefinite ;  see  the  observations  below,  p.  xxzi.  By  the  law  of  England 
no  action  lies  in  respect  of  the  tpeaking  of  mere  general  abusive  words 
which  are  not  followed  by  special  damage,  neither  are  Bach  woids 
indictable,  unless  in  some  special  cases,  as  where  they  amount  to  a 
chatteofe,  or  aflfect  a  court  or  magistrate  in  the  exacutioii  of  public 
justice,  or  aie  applied  to  the  magnates  of  the  realm.  The  only  mode 
of  proceeding  by  the  law  of  England,  in  respect  of  abusive,  and 
unmannerly  and  insulting  language  in  general,  b  by  causing  the 
offender  to  be  bound  over  to  the  good  behaviour.  The  ancient  restraints 
OQ  scolds,  the  ducking  stool  and  the  bridle,  whether  it  be  that  the 
one  sex  is  grown  more  gallant  or  the  other  less  viraleat  have  long 
£dlen  into  ^uuse. 
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bera,  men  being  always  apt  to  carve  out  their  own  ro» 
medy  in  such  cases  where  it  is  denied  by  the  law* 
And  though  this  consideration  operates  principaUy  as  an 
argument  for  subjecting  calumniators  to  penal  censure, 
inasmuch  as  such  insults  tend  immediately  to  produce 
public  mischief  and  disorder^  yet  is  this  consequence 
by  no  means  to  be  overlooked  in  relation  to  the  civil 
remedy;  for  no  provision  can  more  surely  tend  to  re- 
strain individuals  from  avenging  injuries  to  their  re- 
putation than  to  have  the  means  afforded,  not  merely 
of  obtaining  redress  and  compensation,  in  the  shape  of 
damages,  which  is  frequently  but  a  secondary  conside- 
ration with  an  injured  party,  but  also,  which  is  usually 
of  infinitely  greater  importance,  of  vindicating  their  cha- 
racters, by  openly  challenging  their  accusers  to  proof  of 
their  assertions*  This  mode  of  vindication,  which  for 
reasons  which  will  afterwards  be  adverted  to,  cannot  be 
permitted  when  the  proceeding  is  purely  of  a  criminal 
natute,  necessarily  occurs  where  the^  very  essence  of 
the  injury  consists  in  the/ahitff  of  the  accusation. 

It  is  further  to  be  observed,  that  in  this,  as  well 
as  other  instances,  where  a  general  rule  in  the  af- 
firmative or  negative  cannot  be  adopted,  but  where  it 
becomes  necessary  to  define  the  legal  boundaries,  it  is 
always  more  important,  as  a  matter  of  legal  policy,  to 
adopt  plain  and  general  distinctions,  for  the  sake  of 
clearness  and  notoriety,  although  some  other  considera- 
tion of  policy  should  be  partially  sacrificed,  than  to 
draw  a  line  more  nearly  adjusted  and  suited  to  conflict- 
ing principles,  but  of  greater  intricacy,  obscurity,  and 
diflSculty.  For  it  is  obvious  that  the  quantity  of  mis- 
chief and  inconvenience  which  may  result  from  adopt-* 
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ing  an  indistinct  rule,  or  ill-defined  boundary,  may  £ur 
exceed  any  evfl  which  could  result  firom  the  partial  («) 
sacrifice. 

(«)  The  law  of  England  defines,  with  much  greater  distinctness  than  is 
usoally  found  in  other  codes,  the  limits  of  the  cml  action  for  and  slander 
in  the  absence  of  special  damage.  1st.  The  remedy  is  afforded  in  respect 
of  a  charge  of  an  offence  Tisitable  with  corporeal  panishment.  '2ndlyy  An 
imputation  [of  labouring  under  some  particular  infectious  disorders. 
3rdly,  Imputations  which  aifiect  a  party  iu  his  office,  profession,  trade, 
or  means  of  livelihood;  or,4thly,  Aspersions  which  tend  to  his  disin* 
herison.  The  law  is  less  definite  in  two  instances :  1st,  in  respect  of 
slander  against  the  magnates  of  the  realm,  or  scandalum  magnatum, 
where  the  remedy  is  given  by  several  ancient  statutes,  in  respect  of  ca- 
lumnies against  the  characters  of  grandees;  and,  2ndly,  in  the 
instance  of  written  slander  or  libel,  for,  contrary  to  the  prin- 
ciples of  common  law,  general  insulting  and  contumelious  eipres* 
sions  are  the  subject  of  an  action,  when  the  communication  is  in  wri« 
ting,  though  the  same  words  would  not  have  been  actionable,  had  they 
been  merely  spoken.  This  anomalous  appendage  to  the  common  law 
principle,.whiQh  regarded  not  the  contumely  and  insult  so  much  as  the 
loss  to  the  parties  estate  and  means,  seems  to  be  plainly  attributable 
to  the  doctrines  of  the  civil  law,  which  were  first  imported  into  the 
Star  Chamber  practice,  in  cases  of  libel,  and  after  the  abolition  of  that 
court,  were,  in  part  at  least,  reeognised  by  the  courts  of  common  law ; 
and  by  this  means  the  action  for  written  slander  is  6f  veiy  indefinite 
extent.    See  vol.  1,  p.  148. 

The  ground  of  the  action,  under  the  ancient  Roman  and  civil  law, 
was  the  u^urioy  the  personal  insult  or  contumely  offered  to  the  party 
de&med ;  and  hence  it  was  that  the  limits  of  the  action,  according  to 
the  Roman  law,  were  very  indefinite  and  indistinct.  Ait  praetor  qui 
adoermt  honoi  mores^  convidum  cui  fecisse,  cujusve  operft  feetum  esse 
didtur  quod  adversus  bonos  mores  convidum  fiat,  in  eum  judidum 
dabo.    D.  l.  47, 10. 

Again,  ait  prartor  ne  quid  iniamandi  causll  fiat,  si  quts  adversus  ea 
fecerit  prout  quseque  res  erit  animadvertam. 

Again,  Generaliter  vetuit  prtttor  quid  ad  infamiam  alicujus  fieri. 
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Proindt  qoodcumque  qaSBfict^  vel  dherit  ttf  aiuim  utfamet  erk  aeito 
fi^ttruirBJM* 

Some  carious  instances  are  given  in  the  digest  of  the  appUcation  of 
these  principles  of  the  Roman  law.  Item  si  quis  pignus  proscripserit 
venditurus  tanquam  a  me  acceperit  infamandi  roei  causft.  Si  quis 
non  debitorem,  quasi  debitorem  appellaverit  injurite  fiiciende  causft, 
injuriar^m  tenetur. 

Another  illustration  presents  a  veiy  singular  mode  of  defiimationy. 
^  which  arose  out  of  the  practice  which  prevailed  at  Rome,  for  the  rela- 
tions of  an  accused  party  tP  dress  in  sordid  habits,  and  allow  their 
beards  to  grow,  in  order  to  excite  compassion  and  favour  towards  the 
accused.  Hence  it  was  that  a  party  intending  to  de&me  another  ac« 
oomplished  his  object  by  assuming  a  squalid  and  abject  appearance, 
under  pretence  of  supplication  for  one  accused  of  a  h^ous  crime. 
Hsc  antem  fei^  sunt  que  ad  in&miam  alicujusque  fiunt.  Ut  puta  ad 
invidiam  alicujus  veste  lugubri  utitur  aut  squalidd.  aut  si  baibam  de- 
mittat  vel  capillos  submittal,  aut  si  carmen  conscribat,  &c. 

Many  incidents  were  founded  on  the  doctrine  of  the  Roman 
law,  that  contumely  was  the  ground  of  action,  in  which  it  differs 
from  the  law  of  England.  If  an  infant,  or  one  in  a  state  of  intoxi- 
cation, defamed  another,  the  action  fiuled,  for  the  mens  rea,  the  con- 
tumeliotts  intention,  was  wanting;  in  EngUnd,  such  a  defence,  if  the 
act  were  voluntiury,  would  be  unavailable. 

By  the  Roman  law,  a  party  was  not  only  entitled  to  sustain  an  ac- 
tion for  contumelious  words  spoken  concerning  himself,  but  also  in  re- 
spect of  those  spoken  of  others  of  his  family,  if  they  tended  ooUaterally 
to  subject  him  to  degradation  and  contempt. 

Thus,  a  &ther  was  entitled  to  recover,  in  respect  of  a  contumelious 
injury  offered  to  his  wife,  children,  or  domestics,  provided  the  (lender 
knew  the  relationship  of  the  party  so  offended.  Heineocius,  pt.  7.  sec. 
118.  So  &r  was  the  principle  carried  by  the  Roman  law,  that  even 
the  heir  was  entitled  to  an  action  for  an  insult  to  the  remains,  or  even 
the  memory  of  the  deceased.  £t  si  forte  cadaveri  defiincti  fit  injuria 
cui  hcredes  bonorum  possessores  exstitimus,  injuriarum  nostro  no- 
mine habemus  actionem.  Spectat  enim  ad  existimationem  nostram 
si  quae  ei  fiat  injuria.  Ideroque  et  si  fama  gut  ad  hmtde$  tsUUi^ 
mvM  lacettatur. 


( 
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llie  satne  degree  of  indeiiDiteDess  which  characterises  this  brafich  of 
the  Roman  law,  naturally  perrades,  also,  the  codes  of  those  nations  who 
have  adopted  the  principles  of  that  law.  In  Scotland,  for  instance,  the 
limits  of  civil  as  well  as  criminal  liability  are  exceedingly  wide.  Thus, 
in  the  case  of  AUken  v.  Read  and  Fleming,  2  Mur.  Rep.  149,  (cited 
in  Mr.  Borthwick's  learned  and  valuable  Treatise  on  the  Law  of  Libel 
in  Scotland,  p.  184,)  (he  judge  observed,  '*  There  are  disadvantages  in 
allowing  actions  of  this  sort,  where  there  is  no  accusation  of  a  crime,  or 
allegation  of  specific  damage.  By  the  law  of  Scotland,  however,  any 
thing  defamatory  is  the  foundation  of  an  action."  In  the  case  of  Mac* 
kenzie  v.  Read,  2  Murr.  Rep.  159v  Borthw.  184,  the  court,  after  ob- 
serving that  the  law  on  the  subject  of  slander,  in  England,  was  very 
particulariy  defined,  added,  herey  any  thing  ihtX  produces  uneasinese  of 

I    vdndy  is  actionable. 

\  Several  instances  are  cited  by  Mr.  Borthwick,  in  his  excellent  work, 
p.  186,  of  suits  commenced  and  sustained  on  very  slight  grounds.  In 
Memit  v.  Jop  and  otkert.  Dr.  Memis  instituted  an  action  against  the 
defenders,  in  order  to  obtain  redress  for  the  alleged  injury  of  hav- 
ing caused  his  designation,  "  Medioinse  doctor  in  Aberdonia,"  con- 
tained in  the  charter  of  the  infirmary,  to  be  translated  ^^  Doctor  of  Me" 
dicine  in  Aberdeen,*'  instead  of  physician  in  Aberdeen.  The  action 
was  sustained ;  but,  after  years  of  litigation,  the  defenders  were  as« 
soilzied.  In  the  conclusion  of  his  report,  Mr.  Tait  observes,  ^*That 
there  was  no  strong  animus  injuriandi  to  hurt  Dr.  Memis  seemed  ad- 
mitted ;  at  the  same  time,  it  appeared  a  conduct  rather  peevish  and 
uncivil  in  his  brethren,  and  an  intentional  affront  to  refuse  to  gratify 
the  doctor  in  this  request.  But  the  lords  thought  thai  they  did  not 
meet  to  decide  what  was  civil,  but  what  was  wrong.  In  this  case  there 
was  no  wrong.  The  translation  was  good ;  no  damage  had  followed,, 
or  could  follow  upon  it,  therefore  the  action  was  foolish  and  wrong- 
headed.'' 

The  code  penal  of  France  visits  with  penal  censures,  all  caluranitf 
uttered  in  public  places,  or  published  ^  writing  or  in  print,  which^ 
impute  &cts  which  are  the  subject  of  criminal  or  correctional  process, 
or  which  would  expose  another  to  the  contempt  or  hatred,  au  mepris  ou 
a  la  haine,  of  the  citizens  : — 

TOL.   I.  d 
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Next,  as  to  the  quality  of  the  matter  published.  As- 
6umii)g,  then,  that  the  defamatory  matter  complained  of 
either  produces  or  immediately  tends  to  produce  actual 
damage^  ought  the/o&tVy  («)  of  that  which  is  published 


If  the  fact  imputed  be  panishable  with  death,  perpetual  hard  labour, 
or  deportation,  the  calamniatdr  is  liable  to  imprisonoieiit  for  from  twa 
to  five  years,  and  a  fine  of  from  200  to  5000  francs.  In  other  such 
cases,  to  an  imprisonment  of  from  one  to  six  months,  and  a  fine  of 
from  50  to  2000  francs. 

Injurious  expressions,  which  impute  a  vice  but  no  precise  fact, 
if  so  published,  subject  the  offender  to  a  fine  of  from  16  to  500 
francs. 

AU  other  injurious  'and  outrageous  expressions,  which  want  the 
double  character,,  de  gravity  et  publicity,  are  delicts  of  simple  po- 
lice. 

The  Veritas  convicii  cannot  be  pleaded  generally ;  on  the  contrary, 
every  imputation  is  presumed  to  be  false  which  is  not  legally  esta- 
blished in  the  due  course  of  law,  but  if  pending  a  proceeding  for  such 
a  calumny,  the  defendant  shall  denounce  the  complainant,  proceedings 
shall  be  stayed  till  that  charge  be  decided. 

And  in  case  the  fact  imputed  shall  be  proved  to  be  true,  the  author 
of  the  imputation  shall  be  exempt  from  all  punishment. 

(tt)  By  the  laws  of  Solon,  it  was  forbidden  to  defame  another  in 
public  places,  under  a  penalty  of  three  drachmas  to  the  party  injured 
and  two  to  the  treasury.  Lege  sanxit  Solon  ne  qub  de  alio  detrahat  in 
locis  sacris  in  judiciis,  in  magistratuum  concessibus,  &  in  spectaculis, 
qui  secus  fsjai  ei  de  quo  detraxit  multam  pendat  drachmas  tres,  & 
vrario  publico  duas.    Pettit.  in  Leg.  Att.  535. 

In  such  instances,  the  truth  or  falsity  of  the  charge  seems  to  have 
been  immaterial,  the  compensation  veas  paid  in  respect  of  the  public 
insult.  In  other  cases,  a  fine  of  two  drachmas,  as  it  seems,  was  im- 
posed, in  respect  of  mere  light  and  trivial  charges,  whilst,  in  respect  of 
Ij^vcr  ones,  and  where  a  crime  of  legal  cognizance  was  charged^  a 
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to  be  eBsential  to  the  remedy;  in  other  vratAa,  ought 
its  truth  to  afford  an  answer  to  the  daim,  either  abso- 

nraoh  heavier  finelwts  imposed.  But,  in  either  ease,  the  fine  tvas  eon- 
ditionaly  Tit.  unless  the  defendant  proTed  his  charge  to  be  true.  The 
law  was  T»  Xiyorr»  nrnxSif  i«  v  fM|  awo/pahn  mi  tpv  eiXifi%  rm  ci^/aimi 
^^luoiffim.  Qui  de  alio  detrectaTerit,  ni  probarit  Temm  esse^quod  ob- 
jedt  probnim,  multator.  But  it  was  enacted,  rmn  Xtyorrmi  ri  rm 
AnOPFHTQN  mneuuou^  ^XH^  6fti!kw,  Non  lioebat  igitnr  alteri 
ezprobare  ea  qpm  a  quis  patrasset  in  eum  insurgebant  leges  &  ani« 
iaadf«rtebani  nisi,  iw^fttmw  mi  tgn  alhfin  posset  apud  judices.  Pet- 
lit.  ib. 

In  respect  of  soom  other  specific  chaiges,  a  fixed  penalty  was  also 
payable.  Vetitnm  quoque  lege  erat  alteri  olgioere  quod  dypeum  ab- 
jeeisset  qui  hoc  conricium  fecerit  quingentis  diachmis  multabatnr, — 

BAN  A£  TIS  »A£KH  AnOBEBAHKENAI  THK  AXOIAA 
rnOAIKON  EINAI. 

The  same  laws  also  contained  an  express  provision  against  a  calunn 
nious  charge  of  homicide.  Nam  homicide  omnibus  ciTitatis  juribus 
sacris  pariter  he  publids  exddebanli  ita  ut  ne  illos  quidem  alii  alloquio 
dignarentur,    Pettit.  ib. 

Whether,  according  to  the  Roman  law,  the  truth  of  a  de&matoiy 
charge  made  against  an  individual  afforded  a  complete  defence^ 
without  reference  to  the  motive  and  intention  of  the  publisher,  has,  it 
is  well  known,  been  doubted.  And  yet  the  authorities  seem  to  weigh 
strongly  in  &vour  of  the  affirmative  of  the  question,  as  well  as  in  refer- 
ence even  to  the  criminal  as  to  the  civil  action.  The  general  doctrine 
appears  most  clearly,  .from  the  celebrated  response  of  Paulus,  which 
was  imported  into  the  digest  ''Eum  qid  nocetUem  vtfumaoU  non  ate 
Aomcm  geq^um  ob  earn  rem  condemnari  peccata  enim  nocentkan  nota 
cue  et  cporiere  et  expedire  i^  for  though,  accordiDg  to  MatthsBus, 
''Selet  Paulus  in  disserendo,  0«oTMOf  seu  obscurus  esse;''  yet  his 
meaning  is  in  this  instance  too  plainly  expressed  to  admit  fairiy  of  any 
doobt,  notwithstanding  the  interpretation  attempted  to  be  imposed 
upon  the  words  by  his  numerous  commentators.  Some  of  them  haye  as- 
serted, that  the  response  must  be  limited  to  the  charging  ol^ces,  the 

d  % 
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lutely  or  with  qualifications.     By  the  law  of  England, 
which,  in  this  respect,  conforms  with,  as  it  seems,  the 


detection  of  which  is  of  importance  to  the  state ;  but  the  plain  and 
obvious  meaning  of  the  tenns  repels  such  a  restriction ;  the  word  peccata 
naturally  comprehends  every  species  of  delinquency,  whether  it  be 
against  law  or  morals,  and  is  not  confined  to  the  admissum  cnmen,  or 
delictum,  by  which  legal  delinquency  is  so  frequently  described. 

Thus  Matthseus,  in  his  treatise  De  Criminibus,  cap.  1.  makes  pecca- 
turn  the  genus,  crimina  &rdelicta  species,  and  he  observes  '*  sunt  peccata 
quaedam  ita  levia  ut  ea  queramur  magis  quam  exequamur  ut  legibus 
quoque  nulla  sit  imposita  poena,  cujus  generis  si  quis  requirat  inveniat 
sequentibus  locis,  1.  si  quis  14.   §  Divus  D.  de  Relig.  et  stint  fun.  1. 3. 
§  non  perpetutt,  D.  de  sepul.  viol.  1.  venim  est.  39.  D.  de  furt,  sunt 
alia  que  legibus  vindicantur  non  un&  tamen  omnia  severitate.^  These 
and  many  other  authorities,  which  might  if  necessary  be  cited,  show 
clearly  that  the  peccatum   of  Paulus  was  not  to  be  restrained  to 
the    highest    and  most  penal  offences.      See  Cic.  de  Finibus,  4. 
Horat.  Sat.  1.     Even  if  the    sense  were   doubtful,  it  would  be 
absurd  to  adopt  a  construction  the  effect  of  which  would  be  to  per- 
mit a  man  to  justify  by  proving  the  truth,  where  he  had  imputed 
the  commission  of  a  monstrous  crime,  but  to  exclude  him  from*  a 
similar  defence  when  he  charged  one  of  inferior  magnitude.    If  a  man 
may  justify  a  charge  of  murder,  by  proving  it  to  be  true,  wh]r  should 
he  not  be  permitted  to  do  the  same  when  he  has  imputed  robbery 
or  theft.    If  the  public  are  interested  in  knowing  the  character  gi 
a  murderer,  have  they  not  abo  some  interest  in  knowing  that  of  a 
thief?    The  reason  for  allowing  truth  to  operate  as  a  justification,  is 
still  stronger  where  the  alleged  slander  does  not  impute  any  mis- 
conduct of  legal  cognizance;  for  there  the  public  cannot  be  put 
on  their  guard  by  means  of  a  judicial  charge.    Others  again  have 
urged  that  the  response  must  be  construed  with  the  annexation  of  this 
condition,  that  the  imputation  be  not  made  ammo  canvkiandi.    And 
the  rescript  of  Diodesian  and  Maximian  has  been  cited  in  support  of 
this  limitation.    "  Si  non  convicii  consilio  te  aliquid  injuriosum  dix- 
isse  probare  potes,  Jtda  veri  a  calumni^  te  defendit.    Si  autem  in 
rixam  inconsulto  calore  prolapsus  homicidii  convicium  objecisti,  et  ex 
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rule  of  civil  law,  the  truth  of  the  alleged  slander  is  an 
absolute  answer,  or  bar,  to  the  claim  to  damages. 

eo  die  aonus  excessit,  cam  injurianim  actio  annuo  tempore  prescripta  sit 
ob  injarie  admissum  conveniri  non  potes."  The  true  construction  of 
the  words  Jides  veri,  seems  clearly  to  be,  not  as  some  would  have  it^ 
that  the  truth  shall  be  a  defence,  provided  the  alleged  slander  was 
not  published  with  intent  to  defame,  but  that  proof  of  the  absence  of 
such  an  intention  shall  be  a  defence.  The  yfords  Jidts  veri  do  not  refer 
to  the  proof  of  the  truth  of  the  defomatory  matter,  but  to  proof  of  the 
the  circumstance  stated  by  Victorious,  namely,  that  he  had  imputed 
the  crime  of  homicide, — non  convicii  consilio.  C.  Victorinus  had  in- 
quired wheiher  he  should  be  amenable  if  he  could  prove  that  he  ut- 
tered the  words  without  the  animus  in&mandi?  The  answer  was,  that 
if  he  could  establish  the  truth  (not  of  the  charge  but)  of  the  circum- 
stance which  he  relied  on,  i.  e.  the  absence  of  an  intention  to  defieime, 
that  proof  would  serve  for  a  defence.  It  is  scarcely  necessary  to  ob- 
serve that  the  plain  and  literal  construction  of  the  words  of  Paulus 
derives  confirmation  from  the  celebrated  dialogue  between  Horace  and 
Trebatius. 

Trebatius :  **  Sed  tamen  ut  momtut  caveat,  ne  forte  negoti 
Ltctttiai  tUn  quid  $anctarum  vucUia  legum. 
Si  maia  condiderit  in  quern  qtiii  carminajus  est 
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Horatius .  "  Etto  si  quis  mala,  ted  bona  ti  quit 

Judice  condiderit  laudatur  Catare,  ti  quis 
Opprohrut  digivum  laceraverit  integer  ipte**' 

Trebatius :  **  Solventur  ritu  tabuh :  tu  mittut  abibit.*' 

The  very  nature  of  the  penalty  imposed  on  a  libeller,  by  the  Corne- 
lian law,  supplies  an  argument  tending  to  a  similar  conclusion :  he 
was  to  become  intestabiUs;  that  is,  incapable  of  giving  testimony  in  a 
judicial  proceeding.  But  why  intestabilis,  if  he  had  published  merely 
the  troth  ?  To  exclude  one  from  giving  testimony  who  had  by  a  falte 
and  malicious  chaige  attempted  to  deprive  another  of  his  character. 
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But  in  some  other  countries^  even  those  which  recog- 
nise the  authority  of  the  civil  law,  the  truth  of  the  ca- 

would  at  least  be  a  consistent  and  plausible  proTision,  but  it  would  be 
a  strange  reason  for  rejecting  a  witness,  that  he  had  published  what 
was  tnUf  eren  though  he  had  done  it  maliciously. 

With  respect  to  those  judicial  but  anonymous  charges  of  capital 
offences  whidi  came  within  the  description  of  Libellus  Famosus,  (see 
the  Constitutions  de  libellis  Famosis  in  the  Theodosian  Code,  parti- 
cularly the  4th  and  5th.)  the  author,  when  discovered,  not  only 
might,  but  was  obliged,  at  the  peril  of  his  own  life,  to  prove  the  truth 
of  the  charge.  Thus,  according  to  the  first  constitution  in  the  Theo- 
dosian code,  **  Si  quando  famosi  libelli  repertantnr  nuUas  exinde  ca- 
himnias  patiantur  ii  quorum  de  iactis  vel  nominibus  aliquid  contine- 
bunt,  sed  scriptionis  auctor  potius  reperiatur  et  repertus  cum  omni  vi- 
gore  cogatur  his  de  rebus  quas  proponendas  credidit  comprobare^  nee 
tamen  supplicio  etiam  si  aliquid  ostenderit  subtrahatur.'^ 

It  is  observable  that  the  latter  branch  of  this  constitution  directed 
tiiat  the  author  of  the  anonymous  charge  should  not  escape  without 
punishment,  even  though  he  prored  the  charge  to  be  true;  yet  this 
was  no  doubt  intended  to  be  awarded  in  respect  of  his  misconduct  in 
the  first  instance,  in  making  an  anonymous  charge,  when  he  was  able 
to  convict  the  guilty  party ;  it  does  not  by  any  means  appear,  that, 
having  proved  the  truth,  he  was  subject  to  the  same  degree  of  punish- 
ment as  though  he  had  not  given  such  proof;  indeed,  the  rery  contraiy 
may  fiiirly  be  inferred.  Even  this  provision  found  no  place  in  the 
Justinian  code,  which,  so  fiir  from  inflicting  punishment  on  the  author 
of  the  Famosus  Libellus,  when  he  had  disclosed  his  name  and  prored 
his  charge,  deemed  him  to  be  worthy  of  praise  and  reward.  "  San^  si 
quis  devotionis  sute  ac  salutis  publics  custodiam  gerat,  nomen  suum 
profiteatur,  &  qu»  per  funosum  libellum  persequenda  putaverit,  ore 
proprio  edicat,  ita  ut  absque  ul1&  trepidatione  accedat,  sciens  quidem 
quod  si  adserttonibus  suis  vtrifdet  fuerit  opitulata,  iaudem  maximam  ei 
prandum  a  nostr&  dementia  consequetur;  sin  rero  minimi  vera  osten- 
derit capital!  poenft  plectetur." 

Consistently,  however,  with  the  response  of  Panlus,  the  Roman 
law  contemplated  many  instances  of  the  conviciuro  and  libellus  which 
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lumny  is  regarded  but  as  a  qualified  defence  tuliject 
to  seyeral  modifications  (x). 


wert  visited  civilly  as  well  as  oriminalty,  notwithstanding  their  truth. 
Thus  it  was  in  all  cases  where  the  publication  was  in  its  own  nature 
injurious  and  illegal,  and  where  no  advantage  was  to  be  derived  fVom 
publicity.  ^  Sin  antem  quod  objicitur  innotescere  nihil  interest,  puta 
si  alter  posnam  delicti  sd  sustinuerit  aut  In  vitium  naturale  objiciatur 
daudus  aliquis  luscus  aut  gibbotius  voceturi  veritatem  convicii  noa 
ezcnsare  quo  minus  animo  injuriandi  id  fiu^tum  presumatur,  contrarii 
tamen  probationem  hie  admittendam."  Vinn.  Comm.  in  Just.  Inst. 
Hb.  4.  tit.  4. 

The  kw  of  England  differs  from  the  Roman  law  in  regard  to  the 
eflect  of  the  Veritas  convicii,  in  two  respects,  first,  that  the  former 
repels  the  civil  remedy  in  all  cases  where  the  imputation  is  true  (except, 
perhaps,  in  the  case  of  a  conviction  and  subsequent  pardon;)  the  Ro« 
man  law,  on  the  other  hand,  limited  the  defence  to  those  cases  where 
the  public  were  benefited  by  the  divulgation  of  the  truth.  By  the  Ro- 
man law,  the  personal  aflront,  or  contomelia,  to  which  the  consilium 
conviciandiy  the  animus  in&mandi,  or  in{uriandi,  were  essential,  consti- 
tuted the  basis  of  the  proceeding  criminal  as  well  as  civil :  the  benefit 
which  society  would  derive  from  the  exposure  of  evil-doers,  was,  on 
grounds  of  policy,  in  either  case,  a  legal  bar  to  the  proceeding;  but  it 
was  one  which,  in  its  nature,  was  not  available  where  the  imputation 
was  of  such  a  nature  that  notoriety  was  unimportant.  Hie  law  of 
England  on  the  other  hand,  considers  the  damage  consequent  on  the 
slander,  whether  actual  or  presumed,  as  the  basis  of  the  civil  remedy,  and 
denies  the  remedy  where  the  imputation  is  true;  partly,  perhaps, 
adopting  the  same  rule  of  policy  with  the  civil  law,  but  chiefly,  as  it 
seems,  on  the  geneml  consideration  that,  where  nothing  more  than  the 
truth  is  published,  any  damage  or  loss  consequent  upon  It  cannot,  ia 
point  of  natural  justice,  or  at  least  of  civil  policy,  and  on  grounds  of 
general  utility  and  convenience,  be  attributed  to  the  mere  publisher  of 
the  &ct.  Tlie  same  considerations  tend  to  explain  anot|ier  broad  dis- 
tinction between  the  law  of  England  and  the  Roman  law  connected 
with  the  present  subject;  according  to  the  latter,  when  the  truth  of  the 
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alleged  slander  operated  as  a  defence  against  the  civil  action^  it  ope> 
rated  also  equally  as  a  defence  against  the  criminal  proceeding;  whilst, 
on  the  contrary,  though  the  law  of  England  constitutes  the  truth  unt^ 
versally  a  bar  to  the  civil  remedy,  yet  the  general  rule  is,  that  this 
consideration  affords  no  defence  upon  a  criminal  charge.    Hie  civil 
law  made  the  personal  insult  or  contumely  indiscriminately  the  basis 
of  criminal  and  of  civil  liability,  consequently  the  justification,  which 
on  grounds  of  public  policy  exempted-  a  party  from  liability  in  the 
civil  proceeding,  operated  with  at  least  equal  if  not  greater  force  to 
protect  him  from  penal  consequences.    The  law  of  England,  on  the 
contrary,  places  civil  and  criminal  responsibility  on  distinct  grounds, 
regarding  the  mischief  to  the  private  individual  as  the  basis  of  the 
former,  the  mischief  to  society  the  foundation  of  the  latter ;   and 
though,  in  the  criminal  proceeding,  the  law  does  not  by  any  means 
lose  sight  of  the  consideration  that  the  public  is  benefited  by  the  expo* 
sure  of  delinquents,  and  on  this  ground  as  it  seems  does  not  visit  mere 
oral  defamation  penally,  yet  in  case  of  written  defiaunation  the  mischief 
which  would  result  to  the  public,  for. want  of  restraint,  is  the  ground 
of  imposing  restraint,  and  this  operates  even  where  the  defamatory 
matter  is  true.    The  law,  in  effect,  proceeds  on  a  presumptibn  that  a 
greater  degree  of  mischief  would  result  to  society  from  permitting  the 
truth  of  written  slander  to  operate  as  a  justification  in  such  a  case, 
than  that  which  arises  from  a  partial  suppression  of  truth.    But  al- 
though it  is  now  a  well-established  rule  of  the  law  of  England  that 
truth  is  no  defence  to  a  criminal  prosecution  for  calumny,  yet  it  seems 
to  be  at  the  least  doubtful  whether  a  different  rule  did  not  formerly 
prevail  even  in  this  country. 

By  a  law  of  Alfred,  the  inventor  of  slander  was  liable  to  expiate  his 
offence  by  the  loss  of  his  tongue,  unless  he  redeemed  it  by  the  price 
of  his  head.  Si  quia  publicum  mendackim  confingat  et  ille  in  eo  firmetur 
nulli  levi  re  hoc  emendet  sed*  lingua  ei  excidatur  nee  minore  pretio 
redimi  liceat  quam  capitis  oestimatione.  Wilkins,  Leg.  Ang.  Sax.  41. 
pi.  28.  See  also  the  law  of  Edgar,  Lamb»  Saxon  Law,  64.  And  by 
a  law  of  Canute  '*  £t  si  quis  alterum  injuria  diffamare  velit  ut  alte- 
rutrum  vel  pecunia  vel  vita  ei  dimiouatur  si  tunc  alter  earn  refeUere 
possit  perdat  linguam  suam  nisi  illam  capitis  lestiroatione  redimere 
veUt    Wilk.  Leg.  Ang.  Sax.  186.    Bracton,  in  the  reign  of  Henry 
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the  Third,  states  the  law  under  the  head  of  iDJaria  nearly  m  the  lai>- 
guage  of  the  Institutes. 

''Fit  autem  injuria  non  solum  cum  quis  pugno  percussus  fuerit  ver- 

beratus  Yulneratus  vel  fiistibus  ccesus,  verum  cum  ei  convicittm  dictum 

iuerit  vel  de  eo  &ctum  carmen  iamosum  et  hujusmodi/'  It  was,  there^ 

fore,  not  improbable  that  the  Veritas  convidi  was,  in  conformity  with  the 

civil  law,  allowed  generally  by  way  of  plea  or  exception.  Again,  from  the 

language  of  the  statutes  de  scandalis  magnatum,  the  first  of  which  wa^ 

in  the  third  year  of  Edward  the  First,  the  offence  against  which  they 

were  directed,  was  the  spreading  oifaUe  news,  rumours,  or  tales,  and 

this  object  plainly  appears  also  from  the  St.  8.  R.  2.  st.  1.  c.  5.    ''Of 

the  devisers  of  false  news,  and  of  horrible  andfaUe  Im  of  prelates, 

dukes,  earls,  and  barons,  and  other  noble  and  great  men  of  the 

realm,  or  of  the  things  which  by  the  said  persons  never  were  spo/cen  or 

donCy  or  thought^  &c.  it  was  enacted  that  none  under  grievous  pain,  &c.; 

whether  these  be  considered  as  introductory  of  a  new  offence,  oa  but 

as  declaratory  of  the  former  law,  it  is  not  easy  to  suppose  that  fiilsity 

was  a  necessary  ingredient  in  order  to  bring  an  offender  to  justice, 

for  scandalizing  the  magnates  of  the  realm ;  whilst  in  ordinary  cases 

falsity  was  not  essential ;  in  other  words,  that  the  king  and  his  nobles 

were  worse  protected  against  difamatory  attacks  than  the  rest  of  the 

community.     The  earliest  judicial  authority  in   this  country,  for 

saying  that  truth  is  no  answer  to  an  indictment  for  a  libel,  appears 

to  be  the  resolution  in  the  case  De  libellis  Famosis,  5  Coke,  125. 

and  from  that  time  the  rule,  which  seems  to  be  one  of  policy  and 

convenience,  has  been  strictly  adhered  to. 

(x)  Whatever  of  doubt  existed  among  the  Roman  jurists  as  to  the 
effect  of  pleading  the  Veritas  convicii,  and  in  additi<A  to  this,  all  the 
doubts  created  by  the  conflicting  opinions  delivered  by  the  numerous 
commentators  upon  the  Roman  law,  have  been  imported  into  the 
laws  of  those  countries  which  have  adopted  the  rules  of  the  Roman 
law  on  this  subject. 

Even  the  law  of  England  has  not  unfrequently  been  obscured  by 
.  difficulties  plainly  derivable  from  this  plentiful  source.    It  was  long  { 
y  before  the  distinction  was  completely  settled  in  this  country,  that   .^ 
( truth  was  a  complete  justification  in  a  dvil  action,  though  it  was  no 
defence  to  a  prosecution  for  a  libel;  the  doubts  on  this  subject  were    | 
evidently  attributable  to  the  civil  law  doctrine,  which,  in  a  great  mea<> 
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forei  ccmibanded  d?il  with  crimlnai  liability,  and  made  the  lame  jos- 
tificatioD  apply  to  either^ 

The  law  of  Scotland  affords  a  strong  illustration  of  the  obeeurity  and 
difSculties  which  haT8  resalted  to  those  who  hafe  embraced  the 
doctrines  of  the  civil  law  and  its  oommeotators.  Mr.  Borthwi^,  in 
his  very  aUe  and  eieeUent  work,  on  the  Law  of  Slander  and  libel  in 
Sootland,  where  he  treats  of  the  plea  of  Veritas  coovicii  and  the  obscu- 
rity under  which  it  labours,  does  not  hesitate  to  ascribe  that  obscuritjr 
to  the  conflicting  and  unsatisfactory  opinions  which  the  commentators 
on  the  Roman  law  have  delivered  in  reference  to  this  subject.  He 
truly  says  after  Matthsus  (De  Grim,)  ''Ad  glossographos  frustra 
aspezeris  garriunt  enim  magnas  nugas  totoque  ccslo  aberrant  a  mente 
Jurisoonsultorum  P«uli  et  Ulpiani.'*  And  he  concludes,  "Hence 
we  may  account  for  the  opposite  opinions  as  to  the  right  to  plead,  and 
the  effect  of  proving  the  Veritas  convicii  which  have  been  supported  by 
Scottish  lawyers  amidst  the  great  learning  and  infinite  ingenuity  to  be 
found  in  the  piinted  pleadings,  which  have  taken  place  in  some  of  our 
laws  on  the  subject  of  libel  and  slander;  they  borrowed  their  autho- 
rities, to  a  considefable  extent,  firom  these  Gloesographi,  and  the  law 
of  England,  to  which  the  pleadings  in  the  Scotch  cases  contain  also 
ftequent  examples  of  lelbrance,  has,  on  this  point,  not  served  to  pre- 
serve us  from  contrariety  of  decisions;  for  it  also  has  had  its floctua- 
tioBS  as  to  the  competency  and  inoompetency  of  justifying  the  chaige 
in  cases  of  de&mation.^  Mr.  Bordiwick,  in  tracing  the  law  of  Scot- 
land on  this  subject,  refers  to  two  ancient  acts  of  the  Scotch  Pariia- 
ment,  which,  as  he  justly  observes,  seem  to  indicate  the  fiivour  diown 
by  the  common  law  (of  Scotland)  to  the  admission  of  the  plea  of 
Veritas  oonvicii%s  an  exculpatory  defence^  even  in  some  instances  of 
criminal  piosecutions. 

The  first  of  these  is  the  act  of  1540.  c.  104.  ''The  pains  of 
judges  that  dois  wrong,  and  of  them  quha  skmders  them  vmmg- 
ottsly"  and  the  act  provides  that,  "gif  any  manner  of  person  mu»- 
muris  (dc&mes,  see  Hume's  Comm.  834,  400.)  ony  judge,  tem- 
poral or  spiritual,  alsweil  lords  of  session  as  utheris  and  proovU  not  the 
9am%  m^ffidantfy,  he  shall  be  punished  in  suitable  manner  and  sorte, 
as  the  said  judge  or  person  whom  he  mnrmuris,  and  shall  pay  any 
peine  aibttral  at  the  will  of  the  king's  grace  for  the  infaming  of  sic 
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penones."  And  by  the  act  1507,  o.  49.  which  namles  in  the  jneam- 
Ue  the  odious  crime  of  treason,  and  on  the  other  hand,  that "  the  ma- 
licious accusers  of  irmocent  persons  are  nocht  to  be  creditedi  but  se- 
verely punished,  therefore  the  act  proceeds;  it  is  statute  and  ordained 
by  our  soveraine  lord  and  the  three  estates  of  the  present  parliament, 
that  quhaever  accuses  anuther  person  of  treason,  the  party  calumni- 
ate being  called,  accused,  and  aeqmU  of  the  said  crime  of  treason, 
the  accuser  shall  incur  the  same  crime  of  treason  quhairof  he  ac- 
cused the  uther.''  It  has  already  been  obeenred  that  the  statutes 
of  scandalum  magnatum  which  make  the  fahUy  of  the  chaige 
part  of  the  description  of  the  offence,  and  which  have  been  con- 
sidered to  be  declaratory  of  the  common  law  of  England,  afibrd 
probable  reason  for  inferring  that,  by  the  ancient  common  law,  fhbity 
was  essential  to  criminality,  in  case  of  personal  defamation.  But 
though  the  civil  law  is  recognised  by  the  law  of  Scotland,  it  is 
remarkable  that,  according  to  the  modem  practice  in  Scotland|  the 
plea  that  the  facts  were  true,  is  not  a  complete  answer  to  a  cri- 
minal prosecution  for  libel,  (Borthwick's  L.  L.  350.)  and  that, 
even  in  the  cases  of  contumelious  words  spoken  in  the  heat  of  a 
dispute  and  to  the  person'*  face,  the  truth  hi  the  injurious  words  seldom 
absolves  entirely  from  the  punishment  Erskine's  Principles^  b,  4. 
tit.  4.  sec.  45. 

TV>  this  extent,  therefore,  the  Scotch  jurists  have  deviated  fixKn  the 
Roman  law,  which  seems  equally  to  have  repelled  both  criminal  and 
civil  actions  where  the  charge  was  true.  With  respect  te  the  effect 
which  the  law  of  Scotland  attributes  to  the  Veritas  convicii,  in  civil 
actions,  Mr.  Borthwick,  after  stating  the  various  decisions  and  opin- 
ions upon  this  vexatissima  qusestlo,  upon  which  lawyto  of  the  greatest 
eminence  have  differed,  adds,  that  some  of  them  have  thought  that  the 
law  had  not  arrived  at  such  a  degree  of  maturity,  as  to  possess  any 
general  rule  upon  the  subject. 

It  seems,  however,  to  be  a  general  rule  of  the  law  of  Scotland,  that  / ' 
the  truth  of  the  imputation  shall  never  be  admitted  as  a  justification,  un-   i 
I    less  some  circumstances  appear  in  the  case  which  afford  a  presumption  j 
[    of  the  defenders  want  of  malice,  or  at  least  to  make  it  appear  that 
whatever  his  secret  feelmgs  were,  he  acted  with  a  view  to  some  bene- 
I  cial  puipose.    And,  secondly,  that  the  truth  is  noi  admissible,  even    ^ 
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The  importance  and  interest  which  belong  to  the 
question,  may  warrant  a  few  observations  tending  to 
show  the  reasonableness  and  expediency  of  the  rule 
adopted  by  the  law  of  England  in  this  respect — of  with- 
holding the  remedy  in  damages  in  all  cases  where  the 
imputation  is  true. 

That  no  right  to  damages  can,  on  general  principles^ 
be  foimded  on  a  publication  of  the  truth,  seems  to  fol- 
low, simply  from  the  consideration  that  the  reason  for 
awarding  damages  in  every  such  case  fails.  The  right 
to  compensation,  in  point  of  natural  justice,  is  founded 
on  the  deception  and  fraud  which.has  been  practised 
by  the  defendant  to  the  detriment  of  the  plaintiff. 

If  A.  falsely  and  maliciously  allege  that  B.  has  com- 

to  the  extent  of  mitigating  the  damages  where  the  inference  of  malice 
is  too  strong  to  be  capable  of  being  redargued. 

The  plain  and  simple  rule  of  the  law  of  England,  which  constitutes 
the  truth  an  absolute  ,bar  to  the  action  for  damages,  seems  to  possess 
considerable  advantages  over  the  corresponding  law  in  Scotland.  Its 
application  is  comparatively  simple,  as  depending  on  the  mere  matter 
of  fact,  whether  the  charge  be  true  or  false;  whilst  on  the  contrary,  by 
the  law  of  Scotland,  a  previous  question,  frequently  of  a  difficult  and  per- 
plexing nature,  is  first  to  be  decided  by  the  court  as  a  matter  of  law,  that 
is,  whether  the  proof  of  the  fact  be  admissible  or  not  The  admissibUity 
of  the  proof,  being  a  question  of  law  for  the  opinion  of  the  court,  must 
necessarily  induce  a  multitude  of  decisions,  each  being  in  itself  a  pre- 
cedent for  future  ones.  And  even  where  the  question  of  admissibility 
has  been  decided  in  the  affirmative,  proof  of  the  truth,  by  the  Scotch 
law,  is  not  conclusive,  but  is  merely  allowed  to  operate  as  auxiliary 
evidence  in  order  to  rebut  the  inference  of  malice. 

This  doctrine  of  the  Scotch  jurists,  that  the  truth  is  material  only  so 
far  as  it  redargues  or  rebuts  the  iuference  of  malice  is  obviously 
founded  upon  the  notion  of  the  civil  law,  that  the  essence  of  the  in^ 
jury  consists  in  the  contumely,  insult,  or  personal  affront. 
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mitted  a  crime  punishable  by  the  law,  and,  in  conse- 
quence of  that  felse  assertion  B.  suffers  imprisonment, 
he  is,  in  point  of  natural  justice,  entitled  to  compensa- 
tion, in  respect  of  the  injury  thus  wrongfully  occasioned. 
But  if  A.  were  truly  to  assert  that  B.  had  committed 
that  crime,  and,  in  consequence,  B,  were  to  be  impri- 
soned and  punished,  it  would  clearly  be  contrary  to 
justice  and  reason  that  A.  should  be  bound  to  make 
compensation.  It  would  be  manifestly  absurd  and  un- 
reasonable that  the  law  should  first  impose  a  penalty  on 
B.  for  his  delinquency,  and  then  entitle  him  to  recover 
the  amount,  or  an  equivalent  compensation  from  A.  It 
is,  therefore,  the  deception  which  has  been  prac- 
tised by  A.,  and.  the  fcMty  of  his  communication  tiiat 
makes  the  difference,  and  which  constitutes  B.'s 
title  to  damages.  So,  in  general,  whoever  wilfully 
and  falsely  ascribes  misconduct  or  evil  principles  to 
another,  is  guilty  of  fraud  and  deception  towards 
society,  which  possesses  an  interest,  in  truly  know- 
ing and  estimating  the  conduct  and  character  of 
its  various  members,  and  is  guilty  also  of  an  act  of  in- 
justice towards  the  individual,  because  the  imputation 
tends  to  lower  and  degrade  him  from  his  proper  place 
in  society,  and  to  exclude  him  from  the  advantages  to 
which,  as  a  member  of  society,  he  is  justly  entitled  (y). 

(y)  The  sin  and  mischief  against  society  may  consist  in  deceitful 
commendation  as  ^vell  as  in  unmerited  censure.  One  who  falsely 
and  wilfully  recommended  an  ignorant  profligate  to  a  patron  of  a  be- 
nefice, as  a  fit  and  proper  person  to  be  preferred,  would  as  much  offend 
against  morals  and  the  interests  of  society,  as  if  he  had  prevented  the 
preferment  of  a  learned  and  conscientious  man,  by  maliciously  defam- 
ing him.    The  sin  and  mischief  to  society  would  be  at  least  as  great 
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Wheni  tberefbre^  a  loss  or  damage  accraes  from  such  a 
misrepresentation,  it  is  consonant  with  reason  and  na* 
tural  justice,  that  the  author  of  the  mischief  should  be 
bound  to  repair  it 

But  the  right  of  the  calumniated  individual  to  receive 
a  compensation  must,  in  all  cases,  obviously  depend  on 
the  consideration,  that  by  the  fraud  of  another  he  has 
been  deprived  of  that  which  he  was  otherwise  justly 
entitled  to  enjoy ;  and  the  title  to  compensation  must 
therefore  cease,  when  the  truth  of  the  imputation  is  in- 
consistent with  the  right  of  enjoyment. 

If  a  man  commit  profligate  and  wicked  acts,  upon 
what  principle  can  he  bind  the  rest  of  mankind  to  si- 
lence, or  demand  damages,  should  his  real  character  be 
divulged  ?    How  can  any  right  or  interest  be  claimed 

in  the  former  case  as  the  latter,  although  no  one  in  particular  coald 
show,  in  the  former,  that  he  had  sustained  any  absolute  temporal  loss,  in 
consequence  of  the  fraud.  If,  indeed,  any  temporal  loss  were  to  be 
occasioned  by  such  a  deceitful  and  fraudulent  statement,  then  it  would 
be  both  morally  and  politically  expedient  that  the  loss  should  be  bonie 
by  the  party  who  had  occasioned  it  by  his  wroogfiil  and  immoral  act. 

This  plain  and  obvious  principle  is  fully  recognised  by  the  law  of 
England,  as  indeed  it  was  by  the  civil  law,  in  a  variety  of  instances. 
Thus,  if  A.  were  fraudulently  to  induce  B.  to  give  credit  to  C,  by  re- 
presenting C.  to  be  a  person  of  wealth  and  credit,  though  A.  knew 
him  to  be  insolvent,  he  would  be  responsible  to  B.  for  any  loss  wfaidi 
he  might  incur  from  having  trusted  to  A/s  representation*.  And  if 
one  were  to  give  a  iilse  and  undeserved  charact^  of  a  servant  for 
honesty,  where  he  knew  him  to  be  a  thie^  the  party  imposed 
upon  having  sustained  damage  from  the  misrepresentation,  would,  no 

*  On  grounds  of  extrinsic  poUcy,  such  an  action  b  now  confined  by 
the  provision  of  the  late  act,  to  cases  where  the  fraudulent  representation 
iM  in  writing. 
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in  a  false  character,  founded  in  fraud  or  hypocrisy,  and 
subsisting  only  through  ignorance  ?  In  short,  in  such 
a  case,  that  fraud  of  which  an  innocent  man  would  justly 
be  entitled  to  complain,  were  his  conduct  or  character 
to  be  misrepresented,  attaches  to  the  guilty  com- 
plaini|nt  who  would  suppress  the  truth ;  to  the  hypo- 
crite who  would  maintain  the  show  of  religion;  to  the 
proffigate  who  would  be  esteemed  moral;  to  the 
viBain  who  assumes  the  character  of  an  honest  man,  and 
not  to  him  who  plucks  off  the  mask  and  exhibits  the  de- 
linquent as  he  is  (y)« 

Were  the  truth  to  be  no  defence,  it  would  follow 
that  a  guilty  man  would  be  entitled  to  &r  greater  da- 
mages, in  respect  of  a  true  representation,  than  an 
innocent  man  could  claim,  in  respect  of  a  false  one;  the 

doubt,  be  entitled  to  compensation  from  the  author  of  the  deceit.  The 
great  principle  is,  that  where  temporal  lot$  is  occasioned  by  fiaudy 
reparation  ought  to  follow;  to  this  extent  the  moral  and  municipal  law 
concur.  Compensation  to  an  individual,  in  respect  of  damage  occa- 
sioned by  a  fidss  representation  of  his  diaracter  or  conduct,  is  one  dass 
of  cases  which  fidl  within  this  great  principle,  and  in  this,  as  well  as 
aU  others,  il  is  ihe  fraud  or  doba  which  gives  birth  to  the  right. 

If  A.  were  to  inquire  of  B.  as  to  the  credit  and  solvency  of  C,  B. 
would  be  guilty  of  an  immoral  and  fraudulent  act,  as  well  in  recom- 
mending C.  for  his  honesty  and  wealth,  when  he  knew  him  to  be  dis- 
honest and  insolvent,  as  in  wilfully  misrepresenting  htm  to  be  dis^ 
honest  and  insolvent,  when  be  knew  the  contrary  to  be  true.  Justice 
requires  that  repaiation,  in  the  one  case,  should  be  made  to  the  de» 
eeked,  in  the  other,  to  the  iUmdatd  party. 

(y)  Cum  autem  duobus  modis  id  est  aut  vi  aut  fraude  fiat  injuria, 
fians  quasi  vulpeculce  vis  Leonis  videtur,  utrumque  homine  alienissi- 
mum  sed  fraus  odio  digna  mi^jore.  Totius  autem  injustitite  nulla  ca- 
pitalior  est  quam  eorum  qui  cum  mazim^  fallunt  id  agunt  ut  viri  boni 
videantur.    Cic,  de  off.  1. 1. 
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probability  of  conviction  and  of  punishment  would  be 
&r  greater  in  the  former  than  in  the  latter  case. 

Again,  in  point  of  natural  justice,  it  is  an  understood 
condition,  in  all  the  various  dealings  and  intercourse  of 
society,  that  every  one  is  what  he  appears  to  be,  in  all 
cases  where  exterior  appearance  can  be  supposed  to 
have  any  influence  in  such  dealings ;  and,  therefore, 
whenever  an  advantage  is  obtained  by  virtue  of  a  fiilse 
appearance,  that  advantage  having  been  gained  by  a 
species  of  moral  fraud,  cannot  be  the  subject  of  right. 

In  the  next  place,  how  does  the  question  stand  upon 
grounds  of  public  poHcy  and'  convenience  ?  If  an  indi- 
vidual has  a  right  to  protection  against  calumnious  and 
injurious  misrepresentations,  is  it  not,  on  the  other 
hand,  conducive,  if  not  essential,  to  the  wel&re  of  the 
conununity,  that  the  characters  of  individuals  should  be 
truly  estimated  ?  If  it  be  an  offence  against  an  indivi- 
dual to  degrade  him  from  his  place  and  condition  in  so- 
ciety by  wilful  misrepresentation,  is  it  not  also  an  of- 
fence against  society  to  raise  an  unworthy  member  ad- 
vantages and  honours  which  he  did  not  deserve,  either 
by  false  commendation  or  peremptory  injunctions  to  si- 
lence* 

It  has  already  been  observed,  that  a  state  of  so- 
ciety is  one  of  mutual  confidence,  in  which  each 
must  trust  others  for  the  effectual  discharge  of  every 
duty  of  civilized  life.  It  is  obvious,  that  where  in- 
dividuals have  an  interest  in  being  truly  represented,  in 
order  to  enjoy  a  degree  of  confidence  and  esteem  pro- 
portioned to  their  merits,  the  pubUc  have  a  mutual  and 
correlative  interest  in  truly  knowing  where  trust  may  be 
safely  and  beneficially  reposed. 
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It  is  plain,  that  members  of  the  same  community  have 
an  interest  in  mutually  knowing  the  characters  of  those 
with  whom  they  are  to  associate,  for  all  the  varioufa  pur- 
poses and  relations  of  civilised  life.  The  common  im- 
perfections of  our  nature,  and  the  want  of  opportunity, 
to  a  great  extent  prevent  the  mass  of  mankind  from  ac- 
quiring a  just  knowledge  of  the  characters  of  each  other 
by  every  man's  own  observation  and  judgment ;  and 
the  difficulty  is  further  increased,  by  the  consideration 
that  the  most  dishonest  and  worthless  members  of  so- 
ciety, at  the  same  time,  use  the  greatest  exertions  to 
preserve  a  fair  exterior. 

What  greater  encouragement,  on  the  other  hand, 
eould  be  afforded  to  the  exercise  of  every  evil  propen- 
sity, than  that  the  actions  of  the  wicked  should  be 
veiled  in  darkness,  and  that  the  good  and  the  bad 
should  mix  in  society,  without  the  possibility  of  discrimi- 
nation, that  the  apprehension  of  disgrace  should  cease 
to  operate  as  an  incentive  to  good  conduct,  and  that  the 
honest  and  virtuous  part  of  society  should  no  longer  be 
put  on  their  guard  against  the  practices  of  the  fraudu- 
lent and  the  depraved? 

Let  it,  for  a  moment,  be  considered  what  would  be 
the  moral  consequences  of  a  general  prohibition  to  pub- 
lish the  truth.  There  is,  perhaps,  no  other  feeling  so 
strong,  so  universal,  and  so  influential,  as  it  were,  on  the 
actions  of  mankind,  as  the  love  of  reputation.  That 
laws,  without  morals,  are  vain  and  unprofitable,  is  an 
ancient  position,  which  has  been  amply  confirmed  by  the 
experience  of  every  age  and  every  country ;  that  mere 
abstract  moral,  or  even  religious  principles,  unassisted 
by  the  dread  of  censure,  would  be  insufficient  motiveS 

VOL.  I.  e 
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to  good  conduct  in  respect  of  the  moral  but  undefined 
duties  of  social  life  is  equally  certain. 

What  are  the  great  practical  restraints  which  tend  to 
the  observance  of  legal  and  moral  duties  in  a  state  of 
society?  Within  the  narrow  sphere  of  the  municipal 
laW|  men  may  be  deterred  negatively  from  doing  evil,  it 
may  be,  in  some  few  instances,  compelled  to  do  positive 
good,  by  the  apprehension  of  penal  consequences^  suffi* 
ciendy  certain  and  severe  to  enforce  obedience. 

Religious  and  moral  principles,  on  the  other  hand, 
though  universal  as  rules  of  conduct,  want  the  aid  of 
temporal  and  immediate  mducements  to  their  observ- 
ance. There  isj  in  fact,  a  large  portion  of  mankind, 
which,  beyond  the  mere  limits  of  absolute  and  peremp- 
tory laws,  scarcely  owns  any  other  restraint  than  the  fear 
of  public  censure  and  its  consequences.  But  the  love  of 
fame,  reputation,  and  character,  is  a  motive  of  human 
conduct  as  powerful  as  it  is  universal,  extending  to 
every  action  which  can  be  the  occasion  of  praise  or  of 
blame,  to  all  ranks  and  conditions, — ^who  is  free  firom 
its  mighty  influence  {»)  ? 

Its  operation  is  co-extensive  with  the  moral  law, 
whilst  its  inducements  are  of  a  present  and  powerfiil 
nature;  on  the  one  hand,  promising  temporal  pros- 
perity ;  on  the  other,  threatening  destitution,  disgrace, 
and  ruin. 

To  reject  the  moral  aid  arising  firom  a  feeling  so  uni- 
versal and  so  strong,  that  it  may  well  seem  to  have  been 
conferred  in  order  to  adapt  us  to  a  state  of  society, 

(x)  Qaid  philosophi  nostri?  nooDe  in  his  libris  ipsis  quos  scribant  de 
Gontemnendft  gloriH  sua  nomina  inscribuni? 
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would  be  no. better  than  an  extravagant  and  irreparable 
waste  of  moral  power,  which  might  have  been  most 
usefully  and  beneficiiUly  appUed  to  public  advantage. 

It  were,  however,  to  regard  the  operation  of  this 
great  principle,  in  a  very  hmited  and  confined  view, 
were  its  influence  to  be  considered  merely  in  reference 
to  the  immoral  and  unprincipled ;  the  policy  is  well  war- 
ranted by  experience,  which  subjects  even  the  best  and 
most  enlightened  of  mankind  to  its  powerful  control* 

The  fear  of  censure  may,  in  effect,  be  regarded  as  a 
moral  force,  which  operates  strongly,  constantly,  and 
uniformly  to  the  pubUc  good,  in  opposition  to  base 
and  unworthy  motives ;  the  best  are  not  above  (a),  and 
even  the  very  worst  are  scarcely  below,  its  salutary  in- 
fluence. 

To  prohibit  all  communications  concerning  those  ac- 
tions of  mankind  which  deserve  censure,  would  be  ^ 
make  every  bad  man  pass  current  for  a  good  one,  to 
provide  a  mask,  imder  which  every  profligate  and  de- 
signing hypocrite  might  practise  with  security  on  the 
innocent  and  the  unwary,  it  would  be  to  repeal  one 
of  the  great  moral  penalties  against  vice,  the  repro- 
bation of  the  just,  and  consequent  exclusion  from 
their  society;  it  would  be  to  ofier  the  highest  posisible 
prelbium  for  the  encouragement  of  hjrpocrisy,  to  efface, 
as  &r  as  possible,  all  exterior  distinctions  between 
vice  and  virtue,  and  to  mix  and  confound  together 
the  virtuous  and  the  vicious  to  the  common  detriment 
ofaU(6). 

(a)  Negligere  quid  de  se  quisque  sentiat  non  solum  arrogantis  est 
sed  etiam  omnmo  dissoluti  *    Cic.  de  Off.  1 . 
(fi)  It  may  further  be  observed,  although  it  seems  to  be  unnecessary 
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Another  objection  to  the  admitting  the  action  for  da- 
magesy  where  the  conuniinication  is  true,  must  be  con- 
fined to  those  cases  where  the  municipal  law  annexes 
any  legal  quality  or  ei&cacy  to  character,  as  the  law  of 
England  does,  where  it  admits  evidence  of  good  cha- 
racter, as  tending  to  diminish  the  probability  of  guilt 
on  a  trial  for  a  crime.  It  would  be,  in  the  highest  de- 
gree, inconsistent  and  absurd,  that  the  law  should,  in 
the  first  place,  secure  to  every  man  a  good  character, 
whether  he  really  deserved  it  or  not,  and  should,  in  the 
next  place,  make  that  good  character  to  operate  as  evi- 
dence of  his  innocence.  In  strictness,  indeed,  general 
reputation,  as  to  character  in  society,  would  cease  to 
exist,  as  soon  as  mankind  were  enjoined  to  observe  per- 
petual silence,  as  to  all  which  any  member  of  that  so- 
ciety had  done  amiss. 

Cases  of  hardship  may  still  be  urged  where  no  pub- 

to  dwell  on  the  subject,  that  if  a  remedy  in  damages  were  to  be  awarded 
where  the  imputation  is  true,  part  would  be  given  in  respect  of  the 
plaintiff's  own  delinquency ;  for  the  truth  of  the  fact,  as  well  as  the 
mere  publication  of  it,  have  concurred  in  effecting  the  privation,  and 
thus  the  complainant  would  be  allowed  to  make  gain  of  his  own 
wrong.  It  is  plain,  also,  that  damages  ought  not  to  be  given  commen- 
surate with  the  privation,  for  that  was  the  proper  consequence  of  tlie 
plaintiff's  misconduct,  and  might  have  followed,  though  the  fact  had 
not  been  disclosed  by  the  defendant;  it  ought,  in  justice,  to  be  pro- 
portioned to  the  probability  that  the  wrong  doer  would  otherwise  have 
enjoyed  impunity.  If  A.  were  to  commit  a  crime,  and  B.  were  to 
publish  the  fact,  in  consequence  of  which  A.  suffered  loss  and  impri- 
sonment, it  would  manifestly  be  unjust  that  B.  should  make  full  com- 
pensation to  A.  for  that  consequence,  where  a  great  probability  existed 
that  the  same  consequences  would  have  followed  from  inquiry  and 
detection  in  the  ordinary  course  of  justice. 
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lie  benefit  can  arise  from  exposure,  and  where  the  suf- 
fering party  is  deprived  of  advantages  which  he  might 
legally  have  enjoyed.  For  instance^  where  a  delinquent 
has*  by  many  years  of  penitence  and  good  conduct,  re- 
trieved his  character  in  society,  to  give  a  wanton,  un- 
necessary, and  renewed  publicity  to  the  circumstances 
of  his  offence,  whilst  it  would  overwhelm  him  with  dis- 
grace and  ruin,  might  be  productive  of  no  real  benefit 
to  the  public.  And  it  may  be  urged,  that  the  affording 
a  possibility  to  those  who  have  acted  criminally,  of  re- 
trieving their  errors,  and  reinstating  themselves  in  society 
by  a  course  of  good  conduct,  is  to  hold  out  a  temptation 
favourable  to  the  interests  of  morality.  To  a  certain 
extent,  and  in  a  moral  point  of  view,  such  observations 
are  well  founded ;  they  afford,  however,  too  uncertain 
and  indefinite  a  foundation  even  for  a  particular  and  li- 
mited exception  to  a  general  rule,  still  less  do  they  war- 
rant a  total  rejection  of  that  rule.  How  could  such  an 
exception  be  limited  and  defined  ?  ,  How  many  years  of 
abstinence  firom  crime,  or  even  of  positive  good  con- 
duct>  shall  be  sufficient  to  purify  the  tainted  reputation 
of  a  criminal  ?  At  what  period  shall  the  law  ordain 
that  his  misconduct,  though  not  forgotten,  shall  no 
longer  be  mentioned,  and  ever  after  enjoin  perpetual 
silence,  under  the  penalty  of  an  action  for  damages,  to 
which  truth  shall  afford  no  answer  ?  Must  not  the  pe- 
riod be  proportioned  to  the  nature  and  heinousness 
of  the  offence  ?  Were  such  a  limitation  practicable, 
would  not  many  a  viUain  derive  a  sanction  and  protec- 
tion from  the  law,  though  his  vices  wer^  latent,  not 
eradicated,  and  would  not  numerous  opportunities  of 
doing  harm  be  afforded  by  imposing  silence,  which 
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would  have  been  excluded  by  exposure. ,  It  is  in  all 
cases  dangerous,  frequently  fallacious^  to  draw  ge- 
neral conclusions  from  cases  of  individual  hardship ; 
in  the  present,  it  may  well  be  questionedi  whether, 
even  in  the  particular  instances  adduced  as  exam- 
ples, the  community  would  derive  nol>enefit  from  pub- 
licity, and  whether  «  delinquent,  imder  any  circum- 
stances, or  at  any  time,  has,  in  point  of  moral  justice, 

^  a  claim  to  be  placed  in  the  same  situation,  as  to  charac- 
ter, with  those  who  have  never  offended. 

It  may,  perhaps,  be  objected,  that  several  of  the  ar- 
guments which  have  been  thus  used  in  support  of  the 
general  position,  that  the  publication  of  truth  can  in  no 

^  case  warrant  an  action  for  damages,  assume  that  the 
complainant  is  in  law  or  morals  a  delinquent^  but  that 
it  frequently  happens  that  a  man's  interests  may  be  se- 
riously affected,  and  his  comforts  and  happiness  greatly 
diminished  by  the  publication  of  that  which  is  true,  but 
which  is  not  imputable  to  him  as  a  fault.  This  may 
readily  be  admitted,  and  it  may  be  added,  that  a  man 
sins  grievously  agaiftst  morality,  who,*  for  the  purpose 
of  creating  misery,  pubUshes,  concerning  another,  even 
that  which  is  true;  but  it  is  to  be  recollected,  that  the 
question  at  present  is  not  as  to  the  moral,  or  even  legal 
delinquency  of  one  who  publishes  the  truth,  with 
a  malicious  design  to  create  mischief,  but  whether  the 
party,  concerning  whom  nothing  more  than  the  truth  is 

,  published,  has  such  a  r^ght  to  privacy  and  conceal- 
ment, as  shall,  even  in  point  of  reason  and  natural  jus- 
tice, entitle  tthn  to  a  compensationin  damages  from  one 
who  publishes  the  fact.  Now,  it  may  be  observed,  in  ad- 
dition to  any  arguments  derived  from  considerations  of 
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external  policy,  and  regarding  the  question  merely  in 
reference  to  the  right  to  civil  remttneration»  that  if  any 
uijury  or  inconvenience  accrue  from  publidty,  in  such  a 
case,  it  must  consist  either  in  a  mere  injury  and  annoy- 
ance to  the  feelings  of  the  complainant,  from  a  sense 
of  wounded  delicacy,  qjc  in  the  intereepdng  and  pre- 
venting some- collateral  benefit,  which,  but  for  the  pub- 
lication of  the  &ct,  would  have  accrued  to  the  party 
whom  it  concerns.  In  the  first  place,  a  mere  injury  to 
the  imagmation  or  feelings,  however  malicious  it  may 
be  in  its  origin,  or  painfiil  in  its  consequences,  is  not 
properly  the  subject  of  a  remedy  by  an  action  for  da- 
mages; such  ofiences  being  unconnected  with  any  sub- 
stantive right,  are  incapable  of  pecuniary  admeasure- 
ment (c)  and  redress;  they  admit  of  no  exact  definition, 
and,  therefore,  to  extend  a  remedy  to  such  injuries  ge- 
nerally, would  be  productive  of  great  uncertainty  and 
inconvenience,  and  open  far  too  wide  a  field  for  litiga- 
tion (d).  Li  the  next  place,  it  seems  to  be  clear,  that  a 
party  who  acquires  an  advantage  by  concealing  the 
truth,  which  he  could  not  have  attained  to  had  he  di- 
vulged it,  so  far  is  guilty  of  fraud  in  the  concealment. 


(c)  To  Sttch  an  extent  is  thiv  principle  carried,  by  the  law  of  Eng- 
land, that  most  offensive,  provoking,  and  insulting  charges  may  be 
made  oralfy,  which  are  not  the  subject  of  an  action,  even  though  they 
are  absolutely  fake.  To  charge  a  man  with  mere  immoral  conduct, 
howerer  gross,  would  not  be  aetiawdfle  in  the  absence  of  special 
damage,  though  the  imputation  were  faUefy,  as  weU  as  nuJidaiafy 
made,  see  above,  xxzi,  note  (a). 

{d)  See  above,  p.  zxviii. 
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that  he  cannot,  upon  any  principle,  claun  a  right  to  ac- 
quire that  benefit,  and,  therefore,  cannot  complain  that 
he  is  injured  by  a  publication  of  the  truth. 

By  way  of  illustration,  let  it  be  supposed  that  a 
banker,  being  reduced  to  the  brink  of  bankruptcy  by 
unavoidable  misfortunes,  a  fricgid,  in  ignorance  of  his 
circumstances,  offers  to  deposit  in  his  hands  a  large 
sum  of  money,  but  that  the  friend  is  prevented  from  do- 
ing so,  in  consequence  of  a  report  from  some  third  per- 
son that  the  banker  is  insolvent.  Ought  the  latter  to 
recover  damages  ?  What  has  he  lost  but  an  opportunity 
of  committing  a  gross  deception,  by  receiving  the  money 
under  a  fraudulent  concealment  of  his  circumstances ;  if 
he  could  not  honestly  have  availed  himself  of  the  other's 
ignorance  of  the  real  state  of  his  affairs,  it  is  obvious, 
that  he  has  not  sustained  any  moral,  still  less  any  legal 
injury  from  the  disclosure. 

Again,  suppose  that  one  who  laboured  under  a  la- 
tent and  personal  defect,  or  who  was  subject  to  some  he- 
reditary malady  or  disease,  was  prevented  from  forming 
an  advantageous  marriage  by  the  disclosure  of  the  se- 
cret by  a  third  person,  though  a  publication  of  the 
truth  might  be  most  offensive  to  the  feelings,  yet  could 
it  be  said  that  any  advantage  had  been  lost  to  which 
the  complainant  was  morally  or  conscientiously  entitled? 
Once  more,  if  a  patron  were  to  offer  preferment  to  a 
party,  under  the  erroneous  supposition  that  he  was 
a  relation,  when,  in  fact,  the  party  to  whom  the 
offer  was  made  well  knew  that  he  was  no  relation, 
and  that  the  offer  resulted  from  mistake,  would  it 
not  be  dishonourable  and  immoral  to  avail  himself  of  an 
intended  kindness,  which  was  founded  in  mere  error  ? 


m 
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In  these  and  all  similar  cases,  where  the  advantage 
could  not  have  been  obtained,  but  through  the  medium 
of  fraud,  morally  speaking,  it  seems  to  be  obvious  that 
no  interest  exists  which  can  be  noticed  even  as  a  moral, 
still  less  as  a  legal  right.  To  recognize  such  rights, 
would  as  little  consist  with  the  principles  of  morality  as 
of  poHtical  expediency,  for  the  natural  and  obvious 
effect  would  be  to  lend  a  legal  sanction  and  encourage* 
ment  to  the  commission  of  fraud,  by  rendering  the 
practice  more  easy,  and  by  affording  a  premium  to  the 
party  who  attempted  it,  even  in  case  of  failure  (d). 

Finally,  to  make  the  truth  operate  merely  as  a  quali- 
fied defence,  never  singly,  but  occasionally,  in  conjunc- 
tion with  other  circumstances,  were  the  practice  even 
more  consistent  with  the  principles  of  natural  justice 
than  it  seems  to  be,  would  be  productive  of  great  in- 
convenience (&)•    Happily,  the  ancient  and  undeviating 

(J)  In  one  instance,  at  least,  the  presumption  of  solvency,  on  the 
part  of  a  purchaser,  as  the  tacit  condition  of  the  contract,  is  recognised 
by  the  law  of  England.  Every  man  (according  to  Lord  Kenyon,)  who 
contracts  to  supply  another  with  goods,  acts  on  the  presumption,  that 
that  other  is  in  a  condition  to  pay  for  them ;  and,  therefore,  when  the 
condition  of  the  consignee  is  altered  at  the  time  of  deliTery,  and  he  is 
no  longer  capable  of  performing  his  part  of  the  contract,  honesty  and 
good  faith  require  that  the  contract  should  be  rescinded ;  and  on  this 
footing  that  learned  judge  placed  the  doctrine  as  to  the  right  of  seizing 
goods  sold  to  a  bankrupt  or  insolvent,  when  the  vendor  is  able  to  do  so 
whilst  they  are  in  transitu,  before  they  have  actually  come  into  the  pos- 
session of  the  purchaser. 

(e)  Mr.  Borthwick,  fn  his  late  excellent  work  on  the  Law  of  Libel 
in  Scotland,  with  a  very  natural  bias  in  favour  of  the  laws  of  his  own 
country,  combats  the  position,  that  the  truth  ought  to  be  an  absolute 
bar  to  the  claim  for  damages,  with  great  force  and  great  ability.  He 
urges,  that  the  reason  given  by  Sir  W.  Blackstone,  for  refusing  the 
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rule  of  the  English  law  on  this  pomt  has  protected  us 
from  an  actual  and  intimate  knowledge  of  difficulties, 

action  for  damages^where  the  imputation  is  trae,  tiz.  that  the  public  are 
benefited  by  this  disclosure,  is  inconsistent  with  the  doctrine  of  the  law 
of  £ngland|  that  a  libeli  though  true,  is  punishable  criminally.  Now« 
certainly^  if  the  reason  for  denying  the  civil  remedy,  in  such  a  case, 
really  were  that  of  the  civil  law,  that  b,  the  public  benefit  resulting 
from  the  publication,  there  would,  no  doubt,  be  ground  for  charging 
the  law  of  England  with  inconsistency  in  this  respect;  that,  however, 
is  not  the  reason,  or,  at  all  events,  not  the  principal  reason  on  which 
the  law  of  England  proceeds.  The  principles  on  which  the  law 
of  England,  in  suqfi  cases,  denies  the  right  to  damages,  are  th« 
plain  and  obvious  ones,  that  the  fraud  or  deceit,  which  is  of  the 
essence  of  the  wrong,  is  wanting;  that  no  man  can  have  a  right 
to  recover  damages  in  respect  of  the  publication  of  his  own  mis- 
conduct, and  perhaps  even  more  generally,  that  no  one  can  hkve 
a  legal  right  or  interest  in  the  suppression  of  truth.  The  negation, 
therefore,  of  the  civil  remedy  is  perfectly  consistent  with  the  inflic- 
tion  of  punishment,  the  public  may  be  injured  where  the  indivi- 
dual has  no  claim  to  damages.  If  a  man  were  to  wound  an  outlaw, 
the  latter  could  chiim  no  damages ;  and  yet  the  fprmer  would  be  wor- 
thy of  punishment,  for  the  wanton  outrage  he  had  committed  against 
the  public  peace.  Mr.  Borthwick  further  observes,  that  the  truth  of 
the  charge  is  no  just  gauge  of  the  injuiy  done  by  the  libel  or  slander, 
that  though  the  tradesman  is  proved  to  be  a  bankrupt,  or  the  physician 
a  quack,  great  injuty  may  have  been  done  to  the  tradesman  or  physi- 
cian, by  the  infbrmatton  being  more  widely  circulated  than  it  othervrise 
would  have  been.  The  answer  is,  that  the  denial  of  the  remedy  by 
the  law  of  England  is  not  founded  upon  the  supposition,  that  no  harm 
or  loss  has  accrued  from  the  publication  of  the  truth,  but  on  the  injus- 
tice, or,  at  least,  the  impolicy  of  permitting  the  party,  who  has  sustained 
the  loss,  of  recouping  it  in  damages  from  one  who  has  spoken  merely 
the  truth.  The  law,  in  such  cases,  admitting  the  damnum  or  loss  to 
have  been  sustained,  denies  the  existence  of  the  tft^urta,  the  violation 
of  any  right  which  the  plaintiff  had. 
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the  reality  of  which  may  be  collected  from  the  experi- 
ence of  others. 


Again,  Mr.  Bortliwick  argues,  that  as  it  is  by  the  indiscretion,  or,  at 
least,  by  the  malice  of  the  defender)  that  his  liability  is  to  be  judged  of, 
although  the  truth  of  the  charge  were  proved,  and  if  no  other  drains 
itanee  but  the  truth  were  required  to  complete  the  justification  of  the 
defender,  he  might  be  absolved  from  the  action,  though  the  greatest 
degree  of  both  culpability  and  malice  had  actuated  his  conduct. 
Tliis  objection,  on  the  score  of  inconsistency^  obviously  assumes,  that 
the  law  of  England,  as  of  Rome,  and,  as  it  seems,  of  Scotland,  regards 
the  animus  in&mandi,  or  mens  rea,  as  of  the  essence  of  the  offence,  and 
4|^mits  of  two  answers,  1st,  the  law  of  England,  with  a  view  to  the 
civil  remedy,  principally  regards  the  loss  or  damage  to  the  person  or 
estate,  and  not  the  contnmely  of  the  act.    See  Wood*s  Inst.  1 7,  and  su- 
pra, zxzi.  note  (a) ;  infra,  vol.  1,  p.  10,  where  the  act  is  wilful  and  nox- 
ious, malice  is  but  a  mere  legal  inference  from  the  act,  in  the  absence 
of  facts  which  constitute  an  absolute  or  qualified  justification,  and,  in 
many  instances,  an  absolute  justification  arises  from  the  mere  facts, 
and  malice,  however  intense,  creates  no  right  of  action. 

But,  2ndly,  even  were  the  malicious  or  contumelious  intention  of 
the  essence  of  the  wrong,  there  would  be  no  inconsistency  in  repelling 
the  action,  under  circumstances  which,  for  reasons  of  extrinsic  policy, 
warranted  the  exclusion.  There  cannot  be  a  stronger  instance  to  prove 
ibis,  or  one  which  ought  to  weigh  more  with  those  who  profess  to 
adopt  the  civil  law,  than  that  afforded  by  the  civil  law  itself,  which, 
though  it  regarded  the  contumelious  intention,  as  the  very  gist  and 
essence  of  the  action,  civil,  as  well  as  criminal,  seems  to  h^ve  consi- 
dered the  truth  of  the  imputation  to  be  in  itself,  independently  of  the 
question  of  intention,  a  decisive  bar. 

In  illustration  of  his  argument,  Mr.  Borthwick  cites  the  following 
decision  of  the  Parliament  of  Toulouse,  mentioned  in  the  Causes  Ce- 
l^bres,  vol.  6;  Histoire  du  Proc^  des  Sieurs  Saurin  &  Rousseau. 

**  Ije  pariement  de  Toulouse  a  decide  ainsi — une  fille  qui  auroit  mis 
dandestinement  au  jour  un  fruit  de  Tamour  k  qui  elle  auroit  con- 
serve la  tie,  pourroit  se  plaindre  en  justice  du  m^disant  qui  revelerolt 
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It  may  justly  be  observed,  that  the  principle  of  moral 
justification  is  applicable  only  where  the  motive  of  com- 

son  deshonnear,  parceque  la  defamation  la  depouiUe  de  I*honneur  dont 
elle  jouissoit  par  un  foMx  titre,  raais  qui  ne  faisoU  tort  d  pertormef  sa 
possession  etoit  legitime  avec  ce  titre  colore,  Le  Fore  interne  s^accorde 
encore  ici  avec  lefore  exteme* 

A  m^disanty  employed  professionally  and  confidentially,  reveals  the 
dishonour  of  a  young  unmarried  woman,  whom  he  has  secretly  deli- 
vered of  the  fruit  of  an  illicit  amour,  the  court  decrees,  that  she  is  enti- 
tled to  recover  damages  for  the  mere  de&mation,  as  contradistinguished 
from  a  wrong  done  by  the  breach  of  promise  or  professional  confi- 
dence*, for,  if  the  decision  were  founded^  on  the  latter  ground,  it 
would  resolve  itself  into  a  mere  question  of  contract  or  of  professional 
duty,  and  would  be  too  much  limited  in  its  circumstances,  to  be  valua- 
ble as  an  illustration  of  a  general  principle.  For,  though  the  law  were 
to  award  a  remedy  in  such  a  case,  in  respect  of  the  breach  of  an  ex* 
press  or  implied  promise,  or  in  respect  of  the  violation  of  a  legal  and 
professional  duty,  it  would  still  decide  nothing  on  the  great  and  gene^ 
ral  question,  as  to  the  right  to  damages,  in  respect  of  the  promulgation 
of  true  but  de&matory  matters. 

What,  then,  is  the  force  of  the  reasons  alleged  for  the  decision  ? 
That  the  complainant  being  in  possession  of  a  character  to  which  she 
has  no  title,  the  law  ought  to  protect  that  title,  becaiae  the  possession 
of  it  injures  no  one.  But  may  not  undeserved  chararacter  be  injuri- 
ous to  others,  may  it  not  enable  a  profligate  woman  to  form  connec- 
tions, even  that  of  marriage  itself,  and  thus  to  practise  a  cruel  deceit 
under  the  mask  of  virtue ;  may  she  not,  under  the  same  false  colour,  be 
enabled  to  contaminate  the  principles  of  others  of  her  own  sex ;  is  no 
injury  done  in  causing  a  woman  of  abandoned  principles  to  be  received 
and  accepted  into  the  bosom  of  society,  as  a  person  of  unblemished  re* 
putation  ?    But  even  admitting  that  the  character  injured  no  one,  does 

*  By  the  Code  penal  of  France,  art.  356,  physicians,  surgeons,  mid- 
wives,  &c.  who  reveal  secrets  confided  to  them  in  their  respfotive  capaci- 
ties, (except  in  cases  where  the  law  compels  them  to  the  contrary,)  are 
liable  to  imprisonment. 
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mimication  is  a  benevoIiBnt  and  sincere  one^  and  that  to 
publish  even  the  truth,  with  a  maUcious  intention  to 


it  follow  that  the  law  ought  to  protect  it ;  would  it  not  be  impolitic  to 
give  protection  and  encouragement  to  laxity  of  moral  conduct ;  'would 
not  the  affording  it  be,  pro  tentOy  to  remove  a  great  and  efficacious  re- 
straint on  immorality,  the  dread  of  censure  and  exposure.  Again,  how 
can  zjalx  title  to  character  give  a  real  title  to  damages  for  the  loss  of 
tiiat  character  ?  Let  us  suppose  that  one  of  the  most  inj  urious  consequences 
that  can  result  from  such  defamation  has  actually  been  occasioned  by  the 
publication,  viz.  that  the  party  has  lost  the  benefit  of  an  advantageous 
marriage;  yet  what  legal  ground  of  complaint  can  there  be  in  losing 
that  Whidi  could  not  have  been  gained  but  by  a  base  and  fraudulent 
concealment.  No  laws,  either  municipal  or  moral,  could  contemplate 
any  right  or  interest  in  a  contract  made  under  such  circumstances,  the 
complainant  would  therefore  have  lost  nothing  which  the  law  could  re- 
cognise as  the  object  of  legal  protection.  She  would,  in  effect,  have 
lost  nothing  but  the  opportunity  of  doing  an  injury  by  means  of  a  frau- 
dulent concealment  of  the  truth.  It  is  further  observed,  that  the  deci- 
sion is  in  consonance  with  the  feelings  (lefore  interne)  of  mankind. 
The  feelings  of  individuals  constitute,  however,  but  a  very  indifferent 
forum  for  the  decision  of  cases  where  the  judgment  is  liable  to  be 
warped  by  the  particular  circumstances,  in  opposition  to  general  rules« 
which,  in  their  constant  and  uniform  application,  conduce  to  public 
happiness.  The  conduct  of  a  professional  man,  who  betrays  such  a 
secret,  is,  no  doubt,  most  dishonourable,  unprofessional,  and  immoral, 
such  as  is  calculated  to  excite  a  sense  of  the  highest  indignation;  but 
does  it  therefore  follow,  that  it  would  be  wise  to  award,  on  that  ac" 
count,  a  compensation  in  damages,  and  to  establish  a  general  prece- 
dent on  the  particular  hardship,  without  any  consideration  of  the  gene- 
ral principles  on  which  the  claim  to  damages  ought  to  be  founded  ? 
Still  less  would  it  follow  that  such  a  remedy  ought  to  be  given  against 
one  who  had  published  the  fact,  without  being  guilty  of  any  breach  of 
professional  confidence. 

Besides,  it  is  easy  to  see  that  the  moral  sense  of  mankind  would 
afford  no  general  rule  for  the  exclusion  of  truth,  as  a  defence,  but  ra- 


Ixii  PHBLIHINARY  DISOOURSE. 

create  misery,  is,  in  foro  e&nseieniue,  an  inmioral  act ; 
this  is  true,  but  this  is  one  of  the  numerous  cases  where 


ther  the  contraty.  Let  it  be  supposed,  for  instance,  that  the  com- 
plainant had  been  guilty,  not  as  in  the  case  cited,  of  a  single  deviation 
from  the  paths  of  virtue,  but  that  she  had  led  a  life  of  vice  and  depra- 
vity in  a  distant  country,  would  not  the  moral  sense  of  society  condemn, 
rather  than  approve,  the  law  which  allowed  her  to  recover  damages 
against  one  who  had  merely  put  society  on  their  guard,  by  publishing 
her  true  character?  Would  not  men  question  the  wisdom  of  a  law 
which  enabled  one  who  had  led  an  impure  and  profligate  life,  to  recover 
damages  for  a  reflection  on  her  chastity  ?  Is  any  man's  mind  so  con- 
stituted as  to  think  it  just  or  reasonable  that  a  murderer  should  recover 
damages  from  one  who  had  published  his  guilt  even  maliciously? 

It  follows,  then,  that  if  the  mere  moral  sense  does  not  always 
approve  such  a  defence,  it  is,  at  all  events,  fax  from  sanctioning 
the  general  exclusion.  Where  then  is  the  line  to  be  drawn?  Mr* 
Borthwick  concludes  his  argument  with  these  observations, — '*lf  a 
person  is  not  placed  in  one  of  the  situations  which  are  called  privi- 
leged, or  unless  he  can  show  that  what  he  said  was  uttered,  for  the 
purpose  of  promoting  comnmdlify  or  amiaement,  or  in  coiuegtience  of 
pagrion^  inehrietyy  or  iuch  temporary  excitement;  and  yet  shall  be  excul- 
pated in  every  case  from  an  action  of  damages,  for  having  defamed  an 
individual,  merely  by  proving  that  his  expressions  were  true,  there 
seems,  for  the  reasons  above  assigned,  not  only  to  be  an  incontitteney 
in  the  application  of  the  legal  reasoning  that  suppbrts  such  a  doctrine, 
but  the  practical  consequence  would  seem  to  lead  to  no  other  alterna- 
tive than  to  pass  with  impunity  every  act  of  cold*blooded  calumny, 
provided  only  that  it  be  grounded  on  a  true  statement,  however  preju- 
dicial that  statement  might  be  to  the  sufferer,  and  however  unprovoked, 
officiMw,  and  malevolent  it  might  be  on  (he  part  of  its  author." 

Upon  these  latter  comments,  it  may  suffice  to  remaik,  that  the 
supposed  ineonmteney  of  the  doctrine  of  the  English  law  on  this  sub- 
ject having  been  already  observed  on,  it  would  be  superfluous  to  reite> 
rate  any  observations  on  that  subject.  But  it  is  to  be  most  emphatically 
obeervedi  that  the  practical  consequence  alleged  to  result  from  the  doc- 
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it  is  qaestionable^  whether  legal  can  be  made  to  coin- 
cide with  moral  boundaries.    It  is  frequently  difficult  to 


trine  of  the  law  of  Eoglaody  that  troth  shall  be  a  bar  to  the  action  for 
damages,  by  no  means  follows.  It  is  to  be  recollected,  that  the  crimi- 
nal and  dvil  wrongs  are  not  mixed  and  complicated  with  each 
other  by  the  law  of  England,  as  they  are  both  by  the  civil  law  and  the 
law  of  Scotland,  and  that,  though  the  law  of  England,  with  cool,  cau- 
tions, and  steady  adherence  to  a  general  principle,  universally  repels 
the  action  lor  damages,  where  the  imputation  is  true;  yet  that  the 
same  law  visits  every  malicious  libeller  with  penal  censures,  without 
regard  to  the  troth  or  fidsity  of  the  libel.  It  may,  indeed,  readily  be 
admitted,  that  a  man  may  indulge  a  wicked  and  malicious  spirit,  in  pub- 
lishing the  troth,  vnthout  incurring  any  liability  to  damages,  according 
to  the  law  of  Bngland ;  but  what  is  the  sum  and  substance  of  this  ob- 
jection ?  simply  this,  that  the  law  does  not  award  damages  to  be  reco- 
vered in  respect  of  an  imputation  traly  made,  merely  because  it  has  been 
maliciously  and  immorally  made.  This  ground  of  complaint  against 
the  law,  taken  in  the  abstract,  avails  nothing ;  it  is  impossible  that  the 
municipal  should,  be  co-extensive  with  the  moral  law,  so  as  to  subject 
the  author  of  every  malicious  and  immoral  act,  to  a  civil  action  for  da- 
mages. The  veiy  extent  to  whidk  such  an  objection  might  be  pushed 
in  effMt  refutes  it;  if  the  sufiering  of  a  guU^  party  from  publicity  and 
cold-blooded  malice  on  the  part  of  the  publisher,  give  a  claim  to  com- 
pensation, it  ought  to  be  given  even  where  a  malicious  party  prose- 
cutes  and  convicts  the  offender  according  to  law,  or  publishes,  that 
sttdi  a  conviction  has  actually  taken  place,  for  many  cases  might  be  put 
where  such  a  proceeding  vrould  be  harsh,  vindictive,  and  oppressive, 
neither  is  there  any  inconsistency  in  the  application  of  the  general  prisr- 
dple  of  English  law  to  the  particular  case,  for  the  ground  of  compensa- 
tion is  ItMf  or  dkom^,  in  respect  of  a  fraudulent  or  negligent  misrepre- 
sentatioD.  1%e  question  then  is,  whether  that  general  principle  be  a  cor- 
rect one,  and  whether  the  troth  of  the  fact  ought  to  repd  an  action  for 
dHamation,  without  regard  to  the  malice  of  the  pid>lisher,  and  this,  as  has 
been  seen,  is  an  important  question,  to  be  determined,  not  by  a  fow  in- 
stances of  hardship  which  may  fidl  on  penitent  offenders,  but  on  general 
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ascertain  the  true  motive  of  an  act  which,  in  its  nature, 
may  be  attributable  either  to  a  good  or  bad  motive;  in 


considerations  of  public  policy.  Those  considerations  seem  to  weigh 
strongly  in  favour  of  making  truth  an  absolute  bar  to  compensation,  both 
because  the  falsity  of  the  charge  is  the  true  principle  of  civil  liability, 
and  because  it  would  be  impolitic  too  nicely'to  scrutinize  the  motives 
of  those  who  had  exposed  delinquents,  and  impracticable  to  lay  down 
definite  rules,  which  would  admit  such  a  remedy  in  cases  of  hardship 
and  malice,  without,  at  the  same  time,  affording  protection  and  encou- 
ragement to  those  guilty  of  the  most  heinous  and  detestable  crimes. 
If  this  be  an  error  in  our  national  jurisprudence,  it  is  one  which,  to  a 
great,  though  not  perhaps  the  same  extent,  is  attributable  to  the  laws 
of  Athens,  Rome,  and  modem  France. 

Assuming  that  the  policy  of  the  English  law,  in  this  respect,  is 
doubtfiil  ;*  what  is  the  alternative  proposition?  not  to  reject  the  truth  as 
immaterial  to  the  defence,  that  is  not  contended  for,  but  that  the  truth 
shall  be  avail&ble  with  certain  other  circumstances,  which  ingredients 
shall,  in  their  union,  supply  a  full  and  complete  justification.  Now,  the 
very  instance  of  Scotland  herself,,  whose  laws  on  this  subject  Mr. 
Borthwick  has  with  great  learning  and  great  ability  both  expounded 
and  defended,  affords  a  veiy  strong  illustration  of  the  difficulty  of  esta- 
blishing precise  and  definite  rules  on  such  principles.  Mr.  Borthwick, 
with  great  candour,  observes,  that  ^'  lawyers  of  the  greatest  eminence 
have  differed,  and  may  continue  to  differ,  from  each  other  on  thissubject, 
some  of  whom  have  thought  that  our  law  (i.  e.  of  Scotland)  has  not  yet 
arrived  at  that  degree  of  maturity  which  can  put  us  in  possession  of  a  ge- 
neral rule.  Future  decisions  will  remove  this  difficulty."  Certainly,  the 
decisions  of  the  Scotch  courts,  which  Mr.  Borthwick  lias  collected,  con- 
flict too  much  to  yield  any  certain  and  definite  rule ;  and  it  is  observ- 
able, that  in  two  of  tliem,  viz.  Scott  v.  BaUUCf  Borth.  268.  and  F^e  v. 
FifCf  ib.  272,  the  plea  of  the  truth  was  allowed  to  constitute  a  full  de- 
fence. In  the  former  case,  the  defender,  Mrs.  Baillie,  had  publicly,  at 
an  assembly,  asserted,  that  the  pursuer  had  for  a  long  time  been  a  wo- 
man of  gallantry.  Mr.  Borthwick  observes,  that  this  case  was  after- 
wards disapproved  of,  in  Ross  v.  Modwrretf  (Borth.  349.) :  in  that  case 
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such  a  case,  it  may  be  far  better  policy  at  once  to  ^re« 
sume  charitably  in  &T0ur  of  innocency  of  intention,  than 


the  president  took  occasion  to  say,  that  in  the  case  of  Chalmerty  widow 
of  Scoit  ▼.  BaUiie^  no  proof  of  the  Veritas  canvicii  should  have  been 
allowed*  but  that  there  looi  no  general^  rule  upon  the  whject.  In  the 
case  of  life  v.  Fife,  (Borth.  272,)  Fife  pursued  one  of  her  neigh- 
bours for  damages,  for  saying  that  she  kept  a  liouse  of  bad  fuse;  the 
defender  averred  that  it  was  true.  A  proof  was  allowedi  and  having 
proved  the  fact  accordingly,  the  defendant  was  assoilzied.  Mr.  Borth- 
wick  observes,  that  in  this  case  the  proof  of  veritoi  was  properly  ad- 
mitted, because  it  was  a  public  duty,  not  a  malicious  act,  to  expose  the 
pursuer.  It  would,  however,  be  very  difficult  to  establish  any  definite 
limit  on  the  distinction  between  those  ofiences  which  it  was  a  public 
duty  to  expose,  and,  consequently,  where  the  Veritas  convicU  ought  to 
be  allowed,  and  those,  in  the  exposure  of  which  the  public  had  no  in- 
terest. Mr.  Borthwick  also  suggests  that,  even  admitting  Chalmers's 
case  to  be  an  authority,  as  far  as  oral  slander  is  concerned,  yet  it  is  not 
an  authority  in  case  of  libel,  which  differs  essentially  from  oral  slander ; 
and  he  lefers  to  the  law  of  England  in  support  of  this  distinction,  oo« 
serving,  that  it  was  not  until  the  middle  of  the  last  century  permitted 
to  a  defendant  to  justify,  in  the  case  of  written  slander,  (citing  Lord 
Haidwid^'s  dictum,  in  the  King  v.  Roberts^  Selwyn's  N.  P.  986.) 
The  notion,  however,  that  by  the  law  of  England  a  justification  of  the 
truth  cannot  be  pleaded  to  a  civil  action  for  a  libel  has  long  been 
exploded,  and  not  only  so,  but  the  soundness  of  the  distinction  of 
the  law  of  England,  in  considering  that  to  be  actionable,  when  written, 
which  would  not  have  been  so  if  merely  spoken,  has  been  ques- 
tiooed  by  some  of  the  best  English  lawyers.  And  though  that  doc- 
trine of  English  law  is  now  too  firmly  established  to  be  shaken,  there 
can  be  no  doubt  that  it  is  an  anomaly  which  has  arisen  from  adopt- 
ing the  civil  law  doctrine  as  to  libels,  according  to  which,  per- 
sonal indignity,  insult,  and  contumely,  are  the  proper  foundation 
of  the  action,  whilst,  according  to  the  ancient  principles  of  English 
law,  the  loss  or  damage  to  the  party  grieved,  either  actiud  or  pre- 
sumedy  is  the  real  foundation  of  the  civil  remedy.    Mr.  Borthwick, 
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to  opeR  It  field  for  UtigatiM*.    Th6  contenieiice  is  gteftt^ 
on  the  one  handi  ot  hjins  down  a  precise  and  general 


indeed,  ts  has  already  been  otMerred,  tery  joatly  aitrUMites  mtieh  of  the 
Miceitainty  which  has  pravailed  on  the  rabjeet  of  the  verUm  comaku,  as 
wsU  in  England  as  in  ScotlAod,  to  the  conAieting  and  aneatiifiMStoty 
opinions  of  the  eommentators  of  the  Renmn  law.  Borth.  p.  244.  Be 
tb^  as  it  may,  it  is  vety  diflkult,  on  any  oeftain  prinoiples>  to  admit 
tiM»  «er£Mr  c€in9kU  as  an  absolute  bar  to  oral  slander,  and  yet  to  ftject 
it  ds  an  answer  to  a  libel. 

It  ffsay  be  ptoper  to  obserre^  in  this  plaee,  that  Mr.  Borthwick, 
in  the  oourse  of  his  condndlitg  rematlES,  seems  to  haire  asanmed 
(agreeably  to  tho  citil  law,  probably  also  to  the  law  of  Soedand,) 
that  proof  thai  a  defendant  nttered  the  detoiatory  mttler  com* 
plmn«<d  of,  for  the  pnrpose  of  promoting  amohiaUijf  at  amummiMi 
or  in  eoBseqaenoe  of  passitmy  mebrieiy,  or  such  tempoiary  exeite* 
ment,  wonk!,  by  tho  law  of  £ngland>  fomish  a  defenee  to  the  aetloa 
for  damages.  The  law  of  England,  however,  does  not  saeetion 
snch  a  doctriBe»  and  on  this,  as  well  as  on  many  other  occasions^ 
may  well  boast  a  superiority  over  that  code  whidi  oar  anoeslofs 
so  wisely  rsftised  to  adopt.  Upon  what  principles  of  reason  or  natond 
jasiiee»  olr  even  of  artificial  pOK6y,  is  a  mkn  to  be  excused  (nm  an* 
sweHng  in  damagesy  where  he  has  knowingly  and  wilftdly  ocoiatiflaed 
mischief  to  another,  because  he  did  it  for  his  own  aasusemenl^  or  be- 
cause be  was  drunk,  or  excited  by  passion.  It  is  for  the  Itw  lo  delkao 
the  rights  of  individuals,  but  when  defined,  nothing  dm  bo  move  dear, 
in  point  of  reason  and  natural  justice,  than  that  k  remedy  ought  to  be 
given  in  respeet  of  every  wiUbl  invasion  or  aggt«esieii  of  tifeoee  figfam. 
Is  it  not  plaiiii  that  when  the  right  to  mpulalion  and  ehMUcmr  ieobo* 
rooogmaed  by  the  law,  every  wilfol  redemptioii  of  a  dtemd^  ought  to 
confer  a  tide  to  damages,  as  well  as  in  every  other  instanes  of  the  vfo« 
lation  of  a  recognised  legal  right.  What  Ittgkl  excuse  or  justifioatkm 
^en  can  arise  ftom  the  consideration,  that  a  fnan,  in  depriving  another 
of  dmracter,  by  casting  the  most  odious  imputatioils  on  him,  did  it  be^ 
cause  he  vras  in  jest,  or  was  drunk?  Though  to  himsetf  it  may  Ue 
matmr  of  jtot,  to  the  unfortuoMe  object  of  aserrimenti  Hio  eklumny  may 
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rule;  the  praddcid  incooTenience  on  the  other^  of  afford- 
ing protectum  to  a  malicious  act  is  small,  when  the  act> 


be  utter  niio ;  though  uttered  in  joke,  the  charge  may  be  reported  and 
believed  io  earnest ;  and  intoxication,  so  &r  from  taking  away  the  sting 
of  the  calumny,  may,  in  some  cases,  according  to  a  vulgar  adage,  even 
supply  an  inducement  to  belief.    Finally,  in  support  of  the  consistency 
of  the  superior  merit  of  the  law  of  Scotland,  and  of  its  consistency  with 
tht  afaetract  priodplet  of  justioe  and  equity,  Mr.  Borthwick  refiBrs  to  Mr. 
Fox's  speedi  on  the  diaoosston,  in  the  House  of  Commons,  on  tfae» 
libd  Bill,  May  30, 1791.    Parliamentary  History,  vol.  xxiz.  p.  575. 
That  celebrated  orator  and  statesman,  in  his  speech  on  that  occasion, 
admitted,  Aat  ^*  there  certainly  were  cases  in  which  truth  would  not  be 
a  juatifioatioD,  but  an  aggravation.    Suppose,  for  instance,  a  man  had 
any  penonal  defect  or  misfortune;  any  thing  disagreeable  about  his 
body;  or  was  unfortunate  in  any  of  his  relations ;  and  that  any  persoti 
w«Qt  about  exposing  him  on  those  accounts,  for  the  purpose  of  malice; 
and  that  all  those  evils  were,  day  after  day,  brought  forward  to  make  a 
man's  life  unhappy  to  himself,  and  tending  to  hold  him  out  as  the  ob-: 
ject  of  undeserved  contempt  and  ridicule  to  the  world,  which  was  too 
aptto  ooostder  tndividoalsas  contemptible  for  their  misfoitunes,  rather 
than  odious  for  their  crimes  and  vices ;  would  any  man  tell  him,  that 
in  cases  of  that  sort,  the  troth  was  not  rather  an  aggravation  ?"    The 
juflUoe  of  these  obeervations  is  undeniable,  the  truth  of  foots,  v^ich  im** 
pale  no  blame  to  a  party,  who  may,  nevertheless,  beasnoyed  and  irri- 
lated  by  the  wanton  puUicatien  of  those  foets^  can  afford  no  justifica- 
tion to  the  aggressor  in  a  moral  point  of  view.    Truth,  as  well  as  folse* 
hood,  maybe  used  as  the  instrument  of  malice;  and,  consequently, 
wliere  the  object  is  to  restrain  such  contumelious  redeetions  and  abuse 
by  penal  eensuras,  it  would  be  absurd  to  make  their  truth  a  defence 
upon  a  criminal  chaige.    It  was  in  reference  to  penal  restraints,  that  the 
obsenrations  cited  by  Mr.  Borthwick  were  made  by  M«  Fox,  and  upon 
tfan  point  the  law  of  England  agrees  witli  that  of  Scotland.    The  con* 
troveny  is  upon  die  question,  what  effect  ought  to  be  attributed  to  the 
trath  of  the  imputation,  where  the  complatnaat  demands  a  compefwa* 
Han  m  damages  f  here  it  cannot  be  said  that  the  truth  is  an  aggravation, 
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in  its  own  general  nature  and  effect,  is  beneficial.  At  all 
events,  the  effect  of  the  objection  is  merely  to  deprive  the 
author  of  the  communication  of  his  moral  defence,  and 
leaves  the  question  upon  considerations  of  general  policy 
and  convenience,  just  as  it  stood  before. 

In  the  next  place,  that  some  cammunicaiion  of  the 


it  would  be  as  contrary  to  the  plaineat  priDciples  of  natural  justice  and 
policy,  as  it  would  be  repugnant  to  the  common  sense  and  feelings  of 
mankind,  to  say  that  a  guilty  man  ought  to  lecover  larger  damages 
for  the  mere  assertion  of  his  guilt,  than  an  innocent  man  ought  to  do, 
in  respect  of  unmerited  obloquy,  where  the  moral,  as  well  as  legal 
wrong,  was  enhanced  and  aggravated  by  base  and  deliberate  felsehood. 
To  the  question,  therefore,  now  under  discussion,  the  obserrations  al- 
luded to  in  the  debate  on  the  Libel  Bill,  have  no  application. 

A  comparison  of  the  law  of  England  with  that  of  Scotland,  does  not 
permit  the  advocate  for  the  former  to  object  to  the  latter,  the  repelling 
a  defence  founded  on  the  truth  of  the  libel,  in  the  case  of  a  criminal 
prosecution ;  but  he  may  object  that  the  Veritas  eonmcU  ought  to  be  re- 
ceived as  a  valid  plea,  in  all  cases  where  the  complainant  sues  for  da- 
mages, and  that  the  law  of  Scotland,  as  well  as  the  dvil  law,  whence 
the  rule  is  derived,  acts  on  a  faulty  principle,  in  constituting  not  the 
damage  to  the  party  injured,  but  the  contumelious  intention  of  the  ca- 
lumniator, the  main  test  for  deciding  on  the  relevancy  of  the  remedial 
action ;  and  certainly  the  law  of  Scotland  deviates  from  the  civil  law, 
in  not  allowing  the  plea  of  the  truth  to  avail  as  a  defence,  in  cases 
where  the  civil  law,  on  grounds  of  policy,  admitted  that  defence. 
For  the  language  of  the  Digest,  on  this  point,  seems  to  be  too 
clear  to  admit  of  serious  doubt  as  to  its  meaning.  The  rule  and  prac- 
tice of  the  dvil  law,  in  admitting  the  truth  to  amount  to  a  substantive 
-ustification  in  the  remedial  action,  agrees,  in  the  main,  with  the  rule 
and  practice  of  the  law  of  England.  And,  perhaps,  the  very  drcum- 
stance,  that  the  same  practical  condusion  has  been  derived  by  the  aid 
of  different  principles,  might  wdl  be  uiged  as  a  forther  argument  in  its 
lavour. 
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noxious  and  calumnioms  matter  to  a  third  person,  is 
essential  to  the  injury,  necessarily  results  from  the  very 
notion  of  damage,  whether  it  be  actual  ot  presumed, 
though  the  extent  and  magnitude  of  the  injury  may  de- 
pend greatly  on  the  nature  of  the  publication.  A  pub- 
lication, by  writing  or  printing,  may,  from  its  widely  ex- 
tended circulation  and  its  permanency,  be  far  more 
injurious  than  one  which  consists  merely  in  oral  dis- 
course. A  commimication  to  one,  or  a  few  indivi- 
duals,  may  be  far  less  injurious  than  if  the  calumny 
were  to  be  uttered  publicly  in  the  presence  and  hearing 
of  many. 

Again,  an  oral  insult  may  be  greatly  aggravated^  by 
the  consideration  that  it  was  offered  in  a  man's  own 
house,  in  the  presence  of  his  family,  or  before  a  public 
assembly  of  friends  or  others  whose  respect  he  would 
be  anxious  to  retain.  As  far,  however,  as  the  claim  to 
damages  is  concerned,  if  there  be  an  actual  publication 
of  the  calumny  to  a  third  person,  (for  that  is  plainly 
essential  to  the  notion  of  damage,  actual  or  presumed,) 
such  circumstances,  whatever  their  effect  may  be,  in 
enhancing  the  damage  sustained^  do  not  seem,  in  prin- 
ciple, to  afford  any  material  or  essentia]  test  for  ascer- 
taining the  title  to  some  compensation.  If  any  damage 
has  actually  resulted  from  a  publication  to  a  third  per- 
son, other  circumstances,  constituting  an  aggravation 
of  the  wrong,  cannot  be  material,  otherwise  than  as 
they  affect  the  question  of  damages ;  and  if  damage  be 
presumed  in  law,  and  proof  of  actual  damage  be  im- 
material, still  circumstances  of  extended  publicity 
merely  affect  the  question  of  degree,  and  not  the  pre- 
sumption itself.    If  damage  is  to  be  iir#»»inM^ 
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puUication  to  many,  some  damage  may  also  be  presumed 
froiA  a  publication  to  a  single  individual^  especially  as 
that  individual  may  afterwards  publish  the  slander  inde* 
finitely.  And,  therefore,  if  the  law  on  a  presumption 
of  a  probable  damage  constitutes  a  particular  class  of 
communications  substantively  actionable,  though  no 
particular  loss  or  damage  can  be  proved,  it  is  obnous 
that  a  communication  to  a  third  person  is  all  that  is 
essential,  and  that  the  mode  and  circumstances  of  com- 
munication do  not  in  themselves  supply  any  obvious 
and  natural  limits  for  defining  the  extent  of  civil 
liability  (g), 

(g)  The  civil  law  made  a  material  distinction,  not  1>nly  between 
oral  and  written  defamation,  bnt  even  between  an  injury  by  writmg 
and  one  hy  pictures.  Thus  Heineccius  Lib.  47.  tit.  10.  in  explaining 
the  title  in  the  Digest  de  Injuriis  &  Famosis  Libellis,  obseires,  '*  in* 
juriam  aliam  esse  verbalem  si  qois  alteri  convicium  advctsus  booos 
mores  Ihcit  vel  fieri  curat,  aliam  realem  qus  re  et  hcio  infertar« — Ad  - 
priorera  etiam,  injuria  scripture,  ad  posteriorem  et  per  pktnram  illata 
lefertur.''  There  seems,  however,  to  be  little  either  of  principle  or 
practical  utility  in  this  distinction  of  the  ciril  law,  which  constitutes 
defamation  by  means  of  a  picture,  a  real  injury,  whilst  it  regards  a 
calumny  in  writing,  though  it  convey  precisely  the  same  ideas,  and  is 
equally  permanent  in  its  nature,  as  a  verbal  one. 

Some  of  the  numerous  commentators  on  the  civil  law  have  reason- 
ably doubted  the  propriety  of  this  distinction,  whikt  others  have  as 
strictly  maintained  it:  the  fonoe  of  their  arguments  may  be  appreciated 
from  the  following  example — Matthsus  de  Crim.  tit.  de  Injuriis  & 
Famosis  Libellis,  c.  1.  s.  1. 

Referenda  hue  et  ilia  (Injuria)  qu»  fit  monstrosH  et  infami  picturft, 
nee  rect^  quidem  picturam  ad  famosos  Libellos  transferunt  tanquam 
muta  imago  non  minus  ac  Ittene  loquatur;  aut,  ut  andor  Rhetorico- 
rum  ad  Herennium  lib.  iv.  scripsit  quod  pictura  taciturn  poema  sit.: 
nam  e4  rttione  injuriam  quae  manu  telove  fit,  ad  scriptum  quoque 
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In  the  next  ^ace,  do  any  and  what  limitations  natu* 
rally  arise  from  a  considenitian  of  thp  motifs  and  Mrfoi^ 

refene  passes,  taiiqiuia  et  vulniis  loqustnr  et  tubers  cspilU  et  rulners 
oM^slp  cicstrix. 

I|  wusti  however,  io  fidraeM  be  obsenredi  ibat  this  pssssge,  in  which 
the  learned  writer  so  entirely  confounds  the  means  with  4he  conse* 
l^ienc^  pf  injuiyi  is  a  very  oniavottrahle  specimen  of  his  justly  celer 
hrated  and  most  useful  treatise.  The  Roman  law  not  only  recognized 
the  distinction  already  mentioned  between  oral  and  written  defama- 
tion,  but  also  distinguished  between  various  circuoistancss  of  oral 
slander.  It  was  termed  in  some  instances  cowiciwnf  in  others,  mak^ 
#^u».*-See  Dig.  lib.  47.  tit  10,  Convicium  propria  est  (says  Mat- 
tbaeos)  cum  in  cmtu  aliquid  dicitur  sut  cum  vociferatione  pluribus  vo^ 
obQS  in  unuai  oollatis  quasi  convodum :  quod  autem  non  in  c»tu  neo 
com  vodfeiatione  ftt  maledictum  tamen  est  tiJU  athfenuM  botms  mor€9 
dmMu^  d. ).  15.  §  Convicium  et  §  sive  unus.  Quinimo  eisi  natuiA 
non  ait  oontia  bonos  mores  civitatis  locm  taipen  et  modm  efficere  pos- 
soot  ulQoavieium.  Ex.  gr.  Idoneum  debitorem  appellare  non  est  con* 
vidom :  aed  fimera  id  in  publico  et  cum  clamore.  Cedofienm^  redde 
ftsoas,  Imos  leddite.  Dalurine  estis  fcenus  actutum  mihi ;  Dale 
mihi  Cdsqus!  eoavicinm  est 

This  distinction  between  the  mere  mdtdktiKn  and  the  caimsmm^ 
was  not,  it  most  be  admitted,  nmeasonable,  espedally  with  a  view  to 
the  pfotactwn  of  the  public  peace,  many  exprnssions  may  be  used 
in  private,  the  noticing  of  which  would  be  beneath  the  dignity  of 
the  law,  as  being  too  trifling  and  unimportant  to  require  judicial  cog- 
nizanoe,  and  yet  the  very  same  words  spokjsn  before  a  large  assembly, 
mightnotooly  be  likely  to  produce  serious  and  injurious  consequences 
to  the  individual,  but  also  to  provoke  him  to  acts  of  personal  violence. 
The  distinction  between  the  convicium  and  maledictum,  is  not  recog- 
nised by  the  law  of  England. 

In  the  case  of  Joiiet  v.  Hanitf,  2  Wila.  87.  Infra.  24.  WiUes,  C.  J. 
observed,  Ihalif  »^  verv  rtt  mtegra,  he  should  hold  that  the  calling  a 
man  a  iO0ue,  or  a  woman  a  wh^re,  in  a  public  coi^psny,  was  action- 
able.   Yet  bis  mode  of  expression  clearly  showed  that  he  considered 


Ixxii  PRELIMINARY   DISCOURSE. 

tion  of  the  publisher;  firsts  either  in  the  abstract,  or 
secondly^  taking  into  consideration  the  occasion  and 

the  law  as  established  to  the  contrarr.     Abd  it  is  DOt  improbable 
that  more  would  be  lost  than  gained  by  the  introducing  a  distinc- 
tion which  would  be  subject  to  great  uncertainty.    The  doctrine  of 
the  Roman  law,  on  this  subject,  was  exceedingly  lax   and  inde- 
finite :  every  expression  was  maledktum^  and  the  subject,  as  well  of 
a  criminal  as  a  civil  proceeding,  which  was  *'  adversus  bonos  mores 
civitatis/'  a  vague  and  uncertain  definition,  as  the  mass  of  comment 
which  it  has  undergone  sufficiently  evinces.    A  host  of  interpreters,  ac- 
cording to  Mattheus,  have  asserted,  that  to  affirm,  even  truly,  that  a 
man  had  but  one  eye,  or  was  bald,  or  lame,  fell  within  the  scope  of 
this  expression.    Again :  to  say  nothing  of  the  difficulty  of  deciding 
what  number  of  persons  or  what  circumstances  should  constitute  the 
catWy  or  what  loudness  of  tone  the  vociferation^  the  very  example  ad- 
duced is  sufficient  to  shew  the  laxity  and  extent  of  the  definition,  when 
even  the  demanding  of  a  just  debt  before  many  witnesses  was  to  be 
deemed  to  be  a  contumelious  injury  and  offence.    So  convinced  was 
the  commentator  just  cited,  of  the  difficulty  of  deriving  any  certain 
rule  from  the  Digest  on  this  subject,  that  he  concludes  with  the,  ex- 
pression of  his  opinion,  that  in  each  case  it  must  be  lefl  to  the  discre- 
tion of  the  judge  whether  he  will  interfere  or  noL    Hanc  ob  causam 
ego  existimav^rim  judicis  potius  judicio  relinquendum  esse  ut  ex  re 
atque  pefson&  statuat  preetermittendaananimadvertendahujusmodi  sit 
contumelia. 

The  law  of  England  has  recognized  but  one  distinction  as  to  the 
modeof  communication,  that  is,  between  mere  oral  ones,  and  those 
effected  by  writing,  printing,  painting,  or  other  visible  signs.  This 
dbtinction  is,  however,  applied  by  the  law  of  England  in  two  instances 
of  Ytry  great  importance,  the  one  in  reference  to  civil,  the  other  in  re- 
spect of  criminal,  liability.  In  the  first  place,  the  circumstance  of  the 
calumny  being  conveyed  in  writing,  print,  &c.  (in  which  case  it  is 
termed  a  libel)  is  made  use  of  to  constitute  a  very  large  and  important 
class  of  substantive  injuries,  where  the  calumny  is  by  legal  definition 
and  authority  made  actionable,  though  no  actual  damage  can  be  shown. 
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circumstances  of  publishing?  There  are  strong  and 
powerfiil  reasons  for  insisting  on  the  general  proposi- 

So  that  although,  io  other  instances,  the  law  limits  such  actions  as  are 
maintainable  without  special  damage  to  particular  and  defined  predi- 
caments in  reference  to  the  nature  and  quality  of  the  communication, 
and  the  probability  that  it  will  produce  damage,  though  none  can  be 
expressly  proved ;  as  where  it  imputes  the  commission  of  a  crime, 
or  immediately  affects  the  complainant,  in  his  means  of  livelihood, 
yet  in  the  particular  instance  of  loritten  tlander  the  law  abandons  that 
principle,  and  by  an  arbitrary  distinction,  founded  on  the  mere  mode 
of  communication,  makes  that  to  be  actionable,  without  special  damage, 
when  it  is  written  or  printed,  which  would  not  have  been  deemed  ac- 
tionable had  it  been  merely  spoken.  As  for  instance,  to  charge  a  man  by 
word  of  mouth,  with  want  of  veracity,  or  with  dissolute  conduct,  would 
not,  unless  some  special  loss  were  the  consequence,  support  a  claim  to 
damages ;  yet  if  the  same  imputation  were  to  be  published  in  writing, 
the  action  for  damages  would  be  maintainable.  This,  however,  must 
be  regarded  as  an  absolute  peremptory  rule,  not  founded  on  any  obvious 
reason  or  principle.  If  damage  is  to  be  presumed  from  publishing 
such  a  charge  in  writing,  why  is  not  some  damage  also  to  be  pre- 
sumed from  publishing  the  fact  orally  ?  The  extent  of  publicity,  and 
quantity  of  damage  to  be  presumed  in  the  one  case,  rather  than  the 
other,  is  obviously  casual  and  uncertain,  and  rather  affects  the  measure 
and  quantum  of  damages  than  any  principle  of  civil  liability. 

Another,  and  that  a  most  important  application  of  this  distinction 
between  oral  and  written  publications,  is  made  by  the  law  of  England 
in  the  criminal  branch  of  the  subject.  In  all  cases  of  mere  personal 
calumny,  the  distinction  between  a  written  and  an  oral  charge  is  made 
the  material  boundary  between  guilt  and  innocence.  Whatever  tends  to 
lower  and  degrade  a  man's  moral  character  in  society,  or  to  expose  him  to 
contempt  and  ridicule,  is  criminal,  if  it  be  published  in  writing,  although 
the  very  same  matter,  if  spoken  only,  would  have  constituted  no  offence^ 
Here  again  the  boundary  is  not  founded  on  any  intrinsic  principle  of  cri- 
cninal  liability;  for  one  great  object  of  the  law  in  prohibiting  the  publica- 
tion of  libels  of  this  description,  is  to  exclude  provocations  which  tend 
immediately  to  a  breach  of  the  peace,  and  it  is  obvious  that  oral  abuse. 
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tion,  that  if  any  man  publish  concerning  another  that 
which  in  legal  contemplation  is  injurious  and  actionablei 

when  uttered  in  the  presence  of  the  partjr  deiamed  and  in  the  bearing 
of  others,  is  oftentimes  much  more  strongly  provocative  than  the 
same  calumny  would  be,  though  written,  if  published  io  his  absence. 
But  though  sudi  considerations  dearly  prove  that  the  law  of  England, 
if  the  prindples  of  intrinsic  expediency  were  alone  to  be  regarded, 
would  be  inconsistent  in  establishing  a  limit  which  would  so  fiequently 
admit  the  very  mischief  to  be  guarded  against,  it  i«  to  be  recollected 
that  the  expediency  of  a  law  in  reference  to  the  particular  mischief  in- 
tended to  be  exduded,  is  a  very  difierent  question  from  its  general 
expediency,  in  reference  to  extrinsic  drcumstanoes,  which  oftentimes 
greatly  limit  and  restrain  the  generality  of  the  rule  which  wodld  pre- 
vail were  the  restraining  of  the  particular  mischief,  the  only  object  to 
be  attained. 

It  is  expedient,  no  doubt,  to  restrain  men  from  using  calumnious 
and  provoking  expressions  concerning  others,  but  it  would,  on  the  other 
hand,  be  highly  inexpedient  and  mischievous  to  subject  the  utterer  of 
iCveiy  expression  which  might  possibly  provoke  offence  and  retaliation, 
and  ultimately  violence,  to  a  penal  prosecution :  it  would  be  attended 
with  fearful  evils,  legal  as  well  as  moral,  if  men's  mouths  were  to  be 
dosed  as  to  all  communications  in  which  the  character  or  reputation  of 
others  might  possibly  be  involved.  What  then  is  to  be  done  if  the  evil 
cannot  be  wholly  exduded,  and  cannot  be  tolerated  without  some 
restraints;  a  line  must  somewhere  be  drawn,  which,  whilst  it  partially 
restrains,  at  the  same  time  partially  admits,  the  e?il.  In  this,  as  in 
many  other  instances,  good  and  evil  are  so  closely  and  intimately 
blended,  or  rather  perhaps,  more  properly  speaking,  opposite  mischiefs 
to  conflict  and  contend  together,  that  it  is  impossible  wholly  to  exdude 
either  without  increasing  the  whole  quantity.  In  such  cases  the  im<- 
portant  problem  is  to  discover  the  predse  rule,  which,  though  it  does 
not  entirely  exdude  either  of  the  opposite  and  conflicting  inconve- 
niendes,  yet  admits  only  the  minimum  of  evil.  It  is  upon  these  plain 
and  simple  grounds  that  the  law  of  England  is  founded,  which,  whilst 
it  prohibits  the  publication  and  punishes  the  publisher  of  written 
slander,  takes  no  cognizance  of  mere  oral  calumny,  and  whilst  it 
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no  limitatkni,  exemption^  or  privilege^  can  be  founded 
mi  the  motiye  and  intention  of  the  publisher  considered 
independently  and  abstractedly  from  some  occasion 
defined  and  recognised  by  the  law^  and  supplied  by  the 
circumstances.  It  is  an  obvious  rule  of  natural  justice^ 
that  wherever  a  man  uses  noxious  and  injurious  means, 
he  must  be  presumed  to  have  omtemplated  and  in- 
tended the  injurious  but  natural  consequence  of  using 
such  means  (A). 

The  publisher  of  a  communication  concerning  another, 
which  is  in  itself  noxious  and  injurious,  must  stand  in  one 
or  other  of  these  different  predicaments  as  to  intention 
and  motive.  He  may  act  either  from  a  motive  of  pure  ma- 
lignity, as  out  of  revenge  for  some  supposed  affront ;  or, 
secondly,  from  an  honest  and  benevolent  motive,  as  if  a 
father  were  to  warn  a  son  that  one  with  whom  the  latter 
was  about  to  contract  a  partnership  was  insolvent,  or  a 
man  of  dishonest  principles ;  or,  thirdly,  being  merely 
indifferent  as  to  consequences,  he  may  be  actuated  by 
some  collateral  motive,  with  a  view  to  applause  or  gain, 
or  may  act  carelessly  and  negligently,  without  any  fixed 
or  determinate  motive  whatsoever.  As  where  one,  for 
the  sake  of  shewing  his  wit  or  talent  for  sarcasm,  in- 

restrains  by  penal  means  all  deliberate  attempts  to  destroy  character 
and  reputation  by  written  defamation,  leaves  mankind  at  full  liberty 
to  commnnicate  on  the  subject  of  character  and  reputation,  without  the 
fear  or  apprebension  of  penal  visitation. 

(A)  Si  verba  qusdam  prolata  sint  ambigua  dnplicem  admitleotim 
significationem,  in  bonam  partem  in  dubio  facienda  eonim  interpre- 
tatio,  quoties  enim  alia  potest  capi  oonjectura  pro  delicto  prssumendum 
oon  est.  Sin  tales  fuerint  prdati  sermones  qui  per  se  et  propria  signi- 
ficatione  contumeliam  inferunt  injuriandi  animus  adfuisse  creditur. — 
Voet  Com.  tit.  de  Injur,  p.  1023. 
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dulges  it  at  the  expense  of  another's  reputation,  not 
because  he  really  feels  any  inclination  to  do  that  other 
an  injury,  nor  because  he  is  actuated  by  any  personal 
feeling  of  hatred  or  animosity,  but  merely  to  entertain 
others  and  shew  himself  off  to  advantage. 

But  it  is  plain  that  no  one  of  these  predicaments  can, 
without  reference  to  the  legal  occasion  and  circum* 
stances  of  the  act,  afibrd  any  certain  boundaries  of 
responsibility.  Be  the  motive  ever  so  malicious,  there 
may  be  and  are  cases  where  it  is  essential,  on  grounds 
of  legal  policy,  to  exclude  responHIAUty.  Again, 
though  the  intention  of  the  party  be  ever  so  pure  and 
unexceptionable,  and  consequently,  though  he  be 
entitled  to  the  utmost  indulgence  which  is  consistent 
with  a  due  regard  to  the  interests  and  characters  of 
others,  it  may  nevertheless  be  necessary  to  restrain 
the  nature  and  mode  of  communication  by  such  limits 
as  may  consist  with  general  convenience ;  for  it  is  pretty 
obvious  that  a  well  intentioned  man  may  use  very  ex- 
ceptionable and  very  injurious  means  for  carrying  his 
intentions  into  effect;  and,  consequently,  to  make  a  mere 
abstract  intention  to  do  good,  the  criterion  of  civil,  or 
even  of  criminal  responsibility,  would  be  a  test  far  too 
uncertain  and  precarious  for  practical  purposes ;  it  is 
essential,  therefore,  that  the  law  itself  should  define,  in 
reference  to  the  occasion,  to  what  extent  the  acting  on 
such  intentions  should  be  privileged.  Where  such 
boundaries  have  been  defined  and  appointed  by  the 
law,  the  wilfid  transgression  of  them  cannot  be  jus- 
tified in  foro  cons^ientiae,  still  less  in  foro  humano ;  for 
no  man  has  a  right,  even  morally  speaking,  to  act  on 
his  own  opinion  in  derogation  of  the  legal  right  of 
another,  and  in  opposition  to  the  municipal  law  of  the 
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country.  To  allow  him  to  do  so,  because  in  his  cmn 
opinion  his  act  was  meritorious  and  expedient^  would, 
in  effect)  be  to  permit  every  man  to  act  on  his  own  judg- 
menty  in  opposition  to  the  law,  and  that  not  only  in  the 
particular  instance  but  in  all  cases,  which,  in  effect, 
wonld  be  to  substitute  every  man's  own  vague  notion  of 
what  is  right  and  expedient,  for  the  certain  rules 
established  by  the  supreme  power  of  the  state. 

It  follows,  therefore,  that  in  the  case  of  intellectual 
injuries  to  character  and  reputation,  as  well  as  in 
those  of  forcible  ones  to  the  person,  it  is  for  the 
law  to  define  the  particular  occasion  and  circum- 
stances which  win  operate  by  way  of  justification  and 
excuse  in  cases  where  a  wilful  commiuiication  to  the 
detriment  of  another  would  otherwise  have  subjected 
the  author  to  make  compensation  in  damages.  And 
consequendy  it  follows,  that  the  real  motive  and  inten- 
tion of  the  author  or  publisher  of  a  commiuiication 
which  is  illegal,  either  intrinsically  or  in  respect  of  its 
consequences,  in  the  absence  of  such  an  occasion  and 
such  circiunstances  as  amount  in  point  of  law  to  an 
absolute,  or  at  least  a  qualified  excuse,  are  wholly  im- 
material as  a  test  of  civil  liability.  And,  consequently, 
that  although  the  offence  of  calumny  be  defined  in  terms 
which  include  a  corrupt  or  malicious  intention,  the 
consilium  or  animus  infamandi,  yet  that  in  the  absence 
of  such  an  excuse  for  the  publication  of  noxious,  mat- 
ter, which  the  law  recognises,  such  an  intention  is  neces- 
sarily to  be  inferred  or  presumed  firom  the  act  itself  (i). 

(i)  And,  therefoTe,  although  according  to  the  Roman  law,  the 
mens  rea  or  animus  infomandi  was  regarded  to  a  mach  greater  eitent 
than  the  law  of  England  permits ;  yet  was  the  illegal  intent  regarded 
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4thly.  The  occasion  and  circumgiances  of  tlie  com- 
munication. 

as  a  matter  of  inference  from  the  use  of  contameliousexpressions,  supra. 
IxxT.  note  (h). 

It  is  not  improbable  that  in  the  earlier  stages  of  the  law  and  befoi« 
the  limits  of  privileged  communication  had  been  defined  by  reference 
to  the  occasion  and  circumstances  of  the  act,  the  mere  malicious  inten- 
tion of  the  agent  would  be  regarded  as  the  principal  test  of  civil 
responsibility.  Experience  would  show  the  insufficiency  of  such  a 
criterion,  and  limits  would  gradually  be  introduced,  defined  by  refe- 
rence to  the  occasion  and  cironmstances  of  ihe  act,  independently 
of  the  actual  intention  with  which  the  act  was  done.  It  is  proba- 
ble, however,  that  the  former  doctrine  and  hmgoage  of  the  law, 
according  to  which  malice  is  an  essential  to  responsibili^,  would  still 
be  retained,  but  that  effect  would  be  given  to  the  newly  introduced 
limits,  by  recognising  the  distinction  between  malice  in  law,  which  is 
nothing  more  than  a  mere  legal  inference  resulting  from  the  wilful 
doing  of  an  unlawful  act  without  legal  excuse  and  mtdice  infaet^  which 
depends  on  the  actual  intention. 

And  dius,  in  legal  and  technkal  langaage,  malice  would  be  regarded 
as  essential  to  the  action,  and  as  the  test  of  liability,  although  it  was 
actually  so  in  one  class  of  cases  only,  that  is,  where  the  occasion  sup- 
plied a  qualified  excuse  or  justification,  dependent  on  the  absence  of 
actual  malice ;  legal  responsibility,  in  all  other  cases,  being  dependent  on 
the  existence  or  non-existence  of  an  occasion  which  supplied  an  abso* 
hite  bar,  and  being  wholly  independoit  of  the  question  of  inteatiott. 

There  is  a  distinction  in  the  law  of  Scotland,  as  to  taiention,  between 
cases  where  the  damage  is  awarded  merely  m  tdUuiumy  and  where 
they  are  given  to  repair  a  patrimonial  km ;  that  is,  according  to  the 
law  of  England,  between  cases  where  the  communication  is  intrin- 
sically actionable  and  those  where  actual  damage  must  be  found ;  in 
the  former  case  where  the  proceeding  is  in  solatium,  it  must  be  founded 
upon  dolus  tnalus;  bat  in  the  case  of  patrimonial  loss,  culpa  levissiiBa 
is  sufficient — Craig  v.  Hunter,  June  29, 1809. 

Actual  damages  are  ducj  though  occasioned  by  an  error. — ^per  Ld. 
Gillies.  Borth.  194. 

The  term  "  malice,*'  as  used  by  the  law  of  England,  as  essential  to 
liability,  includes  the  cuipa  as  well  as  the  dolm  of  the  civil  law. 
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It  18  then  to  be  considered,  whether  assuming 
noxious  and  injurious  matter  to  have  been  pub* 
fished,  the  civil  remedy  ought  to  be  restrained  in 
respect  of  the  occasion  and  drcumstancea  of  the  act, 
dtfaer  with  or  without  reference  to  the  moUife  and  m- 
iention  of  the  publisher. 

In  the  first  pkce,  that  it  is  on  grounds  of  expediency, 
necessary,  in  numerous  instances,  to  define  and  restrain 
the  right  to  damages  by  limitations,  founded  on  the  oc-» 
casion  and  circumstances  of  the  publication,  admits  of 
nedoobt. 

The  necessity  for  such  fimitatiops  is  apparent,  when 
it  is  considered,  in  the  first  place,  that  in  numerous  in* 
stances,  a  party,  in  making  communications  most  inju* 
rious  to  character,  as  not  a  firee  agent,  but  necessarily 
acts  under  legal  authority  and  compulsion..  Thus,  in 
every  civilised  state,  such  communications  are  neces- 
sary, with  a  view  to  the  administration  of  jxistice,  and  it 
requires  no  force  of  argument  to  show  how  seriously 
the  course  of  justice  would  be  impeded,  if  judges,  ju* 
lors,  and  witnesses,  who  acted  merely  in  obedience  to 
the  law,  were  to  be  subjected  to  die  ordinary  action  for 
sbnder,  in  respect  of  the  communications  which  they 
wereoUiged  to  make.  It  is  matter  of  obvioos  policy 
and  convenience,  that  great  latitude  should  be  afibrded 
in  respect  of  such  communications  as  are  necessary 
for  die  ordinary  exigencies  of  society,  and  the  mis* 
daef  and  inconvenienee  would  be  great,  if  those  were 
te  be  liMeted  and  restrained  by  die  perpetual  appn^ 
hension  of  Udgalion. 

If,  dien,  the  claim  to  damages  ought,  on  grounds  of 
extrmsic  policy,  to  be  limited  by  the  occasion  and  cir* 
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cumstancesj  are  these,  and  in  what  instances,  to  operate 
as  an  absolute  and  conelusive  exception,  independently 
of  the  question  of  intention ;  and,  again,  in  what  in- 
stances are  the  occasion  and  circumstances  to  operate 
as  a  qualified  bar,  taking  into  consideration  the  reiU 
motive  and  intention  of  the  author  or  publisher. 

So  essential,  on  grounds  of  policy  and  expediency,  is 
it  that  in  some  instances  the  occasion  of  publishing 
should  constitute  an  absolute  and  peremptory  bar  to 
the  total  exclusion  of  civil  liability,  in  respect  of  the 
publication  of  injurious  matter,  and  that,  in  others,  the 
occasion  should  constitute  not  an  absolute,  but  a  quali- 
fied bar,  subject  to  a  consideration  of  the  actual  inten- 
tion of  the  publisher,  that  these  general  distinctions  are 
probably  common  to  every  system  of  municipal  law, 
subject,  neverless,  to  particular  modifications. 

First,  then,  within  what  limits  ought  the  particular 
occasion  to  operate  as  an  absolute  bar,  independently 
of  the  motive  and  intention  with  which  the  communica- 
ti6n*Vas  made. 

It  is  observable,  in  the  first  place,  that  such  an  absolute 
and  peremptory  bar,  with  one  exception,  (that  is,  where 
the  imputation  is  true,)  seems  to  rest  wholly  on  princi- 
ples of  external  policy,  for  it  is  obvious,  that  in  all  cases, 
where  one  man,  with  a  malicious  and  deliberate  intention, 
occasions  damage  to  another  by  false<  and  calumnious 
representations,  he  is  bound  to  make  compensation, 
both  according  to  the  plain  principles  of  natural  justice, 
and  according  to  the  ordinary  maxims  of  municipal  law, 
and,  therefore,  that  any  exemption  firom  such  responsi- 
bility must  necessarily  depend  upon  some  external  con- 
sideration of  pohcy  and  convenience.    In  other  words. 
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that  for  some  reason  or  other,  less  of  mischief  and  in- 
convenience would  result  to  society  from  denying  a  re- 
remedy  in  that  ckss  of  cases,  than  on  the  other  hand 
would  accrue,  if  the  ordinary  remedy  were  accorded. 
This  class  of  cases,  therefore,  does  not  admit  of  any 
general,  and,  as  it  were,  natural  limits  and  boundaries, 
without  reference  to  the  state,  condition,  and  circum- 
stances of  the  particular  society,  for  whose  governance 
the  law  is  intended,  and  the  general  system  and  spirit  of 
its  institutions.  It  is  easy,  however,  to  see  that,  as  a 
matter  of  extrinsic  policy,  such  a  protection  ought  to 
be  extended  principally  in  those  instances,  where  the 
parties  act  under  peremptory  legal  obligations,  in 
the  discharge  of  duties  of  so  important  and  essential 
a  nature,  that  it  might  be  attended  with  great  pub- 
lic inconvenience,  to  allow  their  motives  to  be  called  in 
question,  and  to  subject  them  to  ordinary  actions  of 
defamation.  Such  principles,  applied  to  our  own  con- 
stitution and  circumstances,  would  obviously  include 
communications  made  in  parliament,  and,  in  all  coim- 
tries,  to  those  made  by  judges,  jurors,  and  witnesses, 
in  the  ordinary  course  and  administration  of  justice  (/)• 

(ft)  The  title  of  one  section  in  Mr.  Borthwiclt's  Law  of  libel  in 
Scotland  is  ''  of  prmliged  cates,  where  the  capacity  alone,  in  which  the 
defender  has  acted  may  amomU  to  a  complete  jtLUificat'wn,^  And  this 
absolute  or  peremptory  privilege,  which  protects  the  party  from  an  ac- 
tion for  slander,  without  any  regard  to  his  motive  or  intention,  applies 
to  all  communications  by  judges,  jurors,  and  witnesses,  acting  as  such. 
The  Lord  Advocate  is  not  liable  to  an  action,  in  respect  of  any  action 
which  he  institutes,  however  unfounded  it  may  turn  out  to  have  been, 
yet  he  is  compellable  to  disclose  the  name  of  his  informer,  who  is  lia- 
ble to  statutable  penalties,  as  a  false  and  calumnious  accuser.  Such  a 
VOL.  I.  g 
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There  is  also  one  class  of  cases,  where,  although  the 
communication  be  in  fact  false,  yet  where  it  is  founded 

proceeding  is  closely  analagous  to  the  English  action  on  the  case  for  a 
maltcious  prosecution. 

Mr.  Borthwick  states  his  opinion,  that  the  law  of  England,  which 
considers  the  publication  of  the  proceedings  in  parliament,  or  in  the 
ordinary  courts  of  justice,  as  absolutely  privileged,  is  applicable  to  the 
Scotch  practice,  but  with  considerable  abatement.    And  it  appears 
that  the  practice,  which  has  prevailed  in  England,  of  publishing  ex 
parte  proceedings,  even  in  criminal  cases,  has  been  frequently  repro- 
bated by  the  judges  in  Scotland.    In  the  case  of  Stewart  v.  Allans 
Dec.  31, 1818.    Lord  President  Hope,  in  delivering  his  opinion,  ob- 
served, "a  newspaper,  while  it  confines  itself  to  the  discussion  of  po- 
litical affairs  and  public  occurrences,  is  useful  and  worthy  of  encoa- 
ragement,  and  the  liberty  of  the  press  has  been  more  important  for  the 
maintenance  of  our  liberty  than  any  other  public  right  enjoyed  by  the 
people  of  this  country.    But  what  has  the  liberty  of  the  press  to  do 
with  the  miserable  law  suits  of  individuals?    And,  in  particular,  I  de- 
sire, from  this  chair,  to  say,  whatever  may  be  the  practice  in  England, 
wh^t  have  newspapers  to  do  wUh  law  tuUs  during  their  dependence^  or 
with  prosecutions  in  criminal  cases  before  they  are  concluded  ?    It  is 
the  most  mischievous  and  monstrous  abuse  of  the  liberty  of  the  press 
that  I  can  imagine,  to  publish  garbled  statements  of  judicial  proceed- 
ings, which  mch  accounts  will  generally  be,  and  thus  to  excite  unfieivour- 
able  impressions  against  one  of  the  parties ;  I  am  astonished  at  what  I 
see  in  the  other  end  of  the  island— not  only  reports  of  dvU  cases  pal>- 
lished  under  such  circumstances  as  may  tend  to  prejudice  the  jury  and 
the  judge,  but,  to  ray  amazement^  you  see  precognitions  taken,  with  a 
view  to  prepare  for  the  trial  of  criminals,  and  which  must  have  the 
effect  of  instilling  prejudices  into  the  minds  ef  those  who  are  after- 
wards to  try  their  case.    Suck  practices  are  unknown  here,  and  I  hope 
they  will  always  he  soJ* 

It  seems,  however,  to  be  perfectly  well  settled,  that,  by  the  law  of 
England,  the  publication  of  ex  parte  criminal  proceedings  will  subject 
the  publisher  to  criminal,  as  well  as  civil  consequences,  and  the  better 
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on  reasonable  and  probable  cause,  the  occasion  may 
exempt  from  legal  responsibility,  notwithstanding  the 
malicious  and  hostile  motiye  of  the  accuser.  The  prin- 
ciple of  immunity,  in  this  case,  is  one  of  extrinsic  policy, 
which  affords  protection  to  the  party,  though  he  com- 
mits a  wrong,  mprally  speaking,  out  of  regard  to  the 
inoonyenienoe  which  would  result  from  discouraging 
men  from  making  such  communications*  The  principal 
instance  of  this  class  of  cases  is,  that  of  a  false  and 
malicious  prosecution.  One  who  makes  a  criminal 
charge  for  the  mere  gratification  of  private  malice, 
acts  inmiorally,  though  there  be  probable  ground  for 
making  it;  and  if  no  extrinsic  consideration  of  policy 
intervened,  there  would  be  great  reason  for  holding 
that  such  a  charge  should  not  be  made  but  at  the 
peril  of  the  voluntary  accuser,  and  that  he  ought,  if  [he 
fiuled  to  substantiate  his  accusation,  to  make  repara- 
tion to  the  party  whom  he  had  accused  maliciously,  and 
as  it  turned  out,  contrary  to  the  truth.  But  a  conside- 
ration of  public  policy  intervenes,  it  is  for  the  interest 
of  society  that  investigation  should  take  place  in  all 

opinion  seems  to  be,  that  the  same  will  extend  also  to  the  publication 
of  mere  es  parte  civil  proceedings  of  a  defamatory  nature.  See  the 
antfaorities,  vol.  1,  p.  257,  and  also  Lord  Hale's  opinion,  St.  Tr. 
vol.  3,  p.  543. 

Tlie  constitating  the  occasion  a  peremptory  bar  to  an  action,  with- 
out regard  to  malice,  though  the  law  of  Scotland  regards  malice  as  of 
the  eastnoe  of  the  uffenoe,  is  reconciled  by  considering  the  criminal 
intention  as  rebutted  or  redargued  by  evidence  of  the  occasion,  which 
is  thus  made  to  operate  as  tLpnuun^tio  juris  Sf  dejure.  This,  it  is  ob- 
vious, is  but  a  circuitous  mode  of  saying,  that  in  one  class  of  cases,  the 
Question  of  malice  is  immaterial,  and  intention  ceases  to  be  a  test  of 
remonsibility. 
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cases  where  there  is  reasonable  and  probable  cause  for 
inquiry,  and,  therefore,  the  question  arises^  whether  it 
would  be  productive  of  greater  inconvenience  to  deny 
the  individual  remedy  in  sujch  cases,  that  is,  where  a 
probable  cause  for  preferring  the  charge  existed,  or  to 
discourage  prosecutions  by  allowing  the  remedy. 

In  the  next  place,  still  assuming  that  the  complainant 
has  sustained  some  injury  from  the  publication  of  that 
which  is  in  its  own  nature  noxious  and  detrimental,  the 
occasion  of  publishing  may  supply  a  qualified  bar  or  de- 
fence to  the  action,  dependent  on  the  real  motive  and  in- 
tention  of  the  publisher. 

This  is  a  distinction,  which,  on  considerations  of  na- 
tural justice,  coupled  with  those  of  external  policy,  ne- 
cessarily comprehends  a  numerous  and  important  class 
of  publications,  a^ecting  character  and  reputation. 
To  prohibit  commimications,  however  necessary  they 
might  be  in  the  ordinary  intercourse  of  society,  and 
however  confidential  in  their  nature,  in  all  cases  where 
they  might  occasion  mischief  to  an  individual,  would  be 
to  impose  restraints  and  fetters  on  mutual  intercourse^ 
which  would,  at  the  least,  be  inconvenient,  if  not  intole- 
rable. No  one  would  be  able  to  give  a  character  of  a 
servant,  or  even  venture  to  give  his  opinion  of  an  inn  or 
tavern,  for  fear  of  an  action.  And,  on  the  other  hand« 
to  allow  every  individual  maliciously  to  deal  out  malig- 
nant calumnies,  under  the  cloak  and  colour  of  privileged 
communications,  would  as  Uttle  consist  with  the  conve- 
nience and  comfort  of  society,  as  with  the  principles  of 
morality  and  natural  justice.  ' 

The  common  and  daily  intercourse  of  mankind  for 
the  purposes  of  business,  the  ordinary  exigencies  of  so- 
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ciety,  require  that  communications  be  made,  though 
they  may  be  prejudicial  to  particular  individuals ;  it 
#ould  be  vain  and  impolitic  to  endeavour  to  prohibit 
them. 

But  it  is  not  for  the  convenience,  but  greatly  to  the 
prejudice  of  society,  that  false  tind  injurious  communi- 
cations should  be  made,  not  in  order  to  the  furtherance 
of  any  good  or  beneficial  object,  but  for  the  gratifica- 
tion of  an  evil  and  malicious  disposition ;  here,  then,  is  a 
plain  and  obvious  limit  to  such  communications.  Where 
they  are  made  honestly,  and  bond  fide,  with  a  view  to 
the  exigencies  of  society,  they  are  privileged  on  princi- 
ples of  policy  and  convenience,  though  the  party  who 
made  them  was  mistaken,  but  when  they  oxe  falsely  and 
fnaUciously  made,  they  are  not  protected  by  any  princi- 
ple of  convenience  or  utility,  and  therefore  cease  to  be 
privileged. 

The  principle  of  qualified  exemption,  where  the  con- 
dition of  immunity  is  integrity  of  intention,  or,  at  least, 
the  absence  of  actual  malice,  comprehends  all  cases 
where  a  communication  is  made  honestly,  with  a  view 
to  the  discharge  of  any  legal,  or  even  moral  duty,  inci- 
dent to  a  state  of  civilized  society.  Such  communica- 
tions^  it  is  obvious,  ought  to  be  protected,  whenever 
they  are  made  sincerely,  and  not  with  an  actual  and  ma- 
licious intention  to  defame. 

This  principle,  therefore,  includes  all  cases  where 
the  communication  is  made  in  confidence  to  another, 
on  a  subject  in  which  he  possesses  an  interest.  As 
where  a  party  gives  a  character  of  a  servant,  or  makes 
the  communication  in  the  way  of  admonition  or  advice, 
or  in  the  fair  and   bond  fide  furtherance  of  the  in- 
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terests  of  others^  or  even  of  his  own.  In  respect,  diere- 
fore,  of  this  class  of  cases,  that  is,  where  an  occasion 
exists,  which,  if  fairly  acted  upon,  furnishes  a  legal 
protection  to  the  party  who  makes  the  communication, 
the  actu(d  mienium  of  the  party  affords  a  boundary  of 
legal  liability;  if  he  had  that  legitimate  object  in  view, 
which  the  occasion  supplies,  he  is  neither  civilly  nor 
criminally  amenable,  if,  on  the  contrary,  he  used  tike  oc«- 
casion  as  a  doak  of  nudidousness,  it  can  afford  him  no 
protection  (I), 

(I)  With  respect  to  this  eztensiTC  class  of  cases,  the  laws  of  England 
and  of  Scotland,  proceed  on  the  general  principles  stated  in  the  text, 
and  malice  infaei,  is  the  test  of  civil  and  criminal  liability.  Aocoid- 
ing  to  the  doctrine  of  the  Scotch  courts,  the  occasion  operates  as  a  jir«- 
mmptiojum,  or  9S  jtrimA  facie  evidence  of  the  absence  of  a  malicious 
intention  to  injure,  and  proof  of  the  contrary  is  thrown  on  the  pursuer. 
See  Borthw.  L.  L.  213.  And,  according  to  the  law  of  England,  infra, 
Tol.  1,  p.  292,  there  are  numerous  cases  of  privilege,  where  proof  of 
actual  malice  is  essential  to  support  the  action.  The  extent  to  which  the 
privilege  is  allowed  to  operate,  seems  to  be  the  same  in  Scotland,  and  is 
illustrated  by  Mr.  Borthwick,  in  its  application  to  cases  of  characters 
giveu  to  servants,  of  speeches  by  advocates,  of  literary  criticism,  and 
in  general  of  any  communication  made  either  by  or  to  one  who  has 
an  interest  in  the  making  it.  The  following  instance  may  be  cited  by 
way  of  illustration : — A  person,  who  was  in  the  habit  of  sending  his 
grain  to  a  mill  to  be  made  into  meal,  had  discovered  a  contrivance,  by 
which  the  miller  abstracted  a  part  of  all  the  grain  brought  to  his  mill. 
He  immediately  communicated  his  discovery  to  all  those  who  tholed 
at  the  mill,  and  also  to  all  those  who  voluntarily  employed  it.  Upon  an 
action  being  brought  by  the  miller,  before  the  sheriff  of  the  county,  the 
judge  deemed  the  case  to  be  a  privileged  one,  the  communication  having 
been  made  by  a  person  who  had  sustained  an  injury,  to  others  who  had 
been  also  injured  by  the  pursuer's  dishonest  conduct,  and  who  had 
therefore  an  interest  to  be  made  acquainted  with  it.    The  defender  of^ 
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And  here  it  is  to  l>e  observed,  that  as  the  honesty 
and  integrity  with  which  a  communication  of  hurtful 
tendency  is  made,  cisinnot  exempt  from  civil  Uability, 
unless  it  be  coupled  with  an  occasion  recognized  by  the 
law,  so,  on  the  other  hand,  responsibility  ought  imme- 
diately to  attach,  where  the  mode  or  nature  of  the  com- 
munication in  any  respect  exceeds  that  which  the  legal 
occasion  warrants.  For  as  to  the  excess,  no  legal  jus- 
tification or  excuse  arises  from  the  occasion,  and  the 
case  stands  on  the  same  footing,  as  far  as  regards  such 
excess,  with  any  other  communication  made  without 
lawful  excuse,  that  is,  the  mere  absence  of  express  ma- 
Hce,  cannot  justly  repel  the  action.  And,  therefore, 
though  A.,  knowing  that  B.  was  about  to  employ  an 
agent,  whom  he.  A.,  suspected  to  be  a  man  of  unprin- 
cipled character,  would  be  justified  in  communicating 
his  knowledge  to  B.,  although  he  was  in  fact  mistaken, 
yet  he  would  not  be  justified  in  doing  so  in  the  hearing 
of  other  persons  who  were  not  interested  in  the  fact ; 
for  the  occasion  warrants  a  communication  t^to  B.  only, 
and  as  to  the  rest,  it  is  mere  excess,  not  warranted  by 
the  occasion;  and  though  A.  might  really  be  influenced 
by  the  honest  motive  of  warning  B.  of  the  danger  he 
would  incur  in  employing  such  an  agent,  yet  he  acted 


feied  to  prove  the  truth  of  the  information,  which  the  sheriff  allowed. 
The  miller  denied  the  feet,  hut  he  argued  that,  at  any  rate,  the  de- 
fender had  no  prinlege  or  title  to  take  the  method  he  had  done  to  check 
the  evil,  and,  on  that  ground,  ought  not  to  he  allowed  to  show  the  ve- 
ritoi  comncu^  and  to  this  effect  he  brought  the  proof  before  the  court  of 
session,  by  a  bill  of  advocation,  which  their  lordships  refused.  Borth. 
L.  L.  236. 
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illegally  in  depriving  the  latter  of  his  character  unne- 
cessarily,  and  upon  suspicion  only.  If,  indeed,  he 
knew,  and  could  prove  the  truth  of  hb  communication, 
he  might  well  justify  a  publication  to  all  the  world ;  but 
that  is  a  defence  which  stands  upon  an  entirely  different 
foundation. 

If  A.  really  suspected  that  the  agent  was  a  disho- 
nest man,  the  law,  founded  on  the  principles  just 
announced,  would  protect  him  in  making  the  communi- 
cation bondjide  to  B.,  though  in  truth  he  was  laistaken ; 
the  honesty  of  his  design,  superadded  to  a  legal  occa- 
sion, would  ^constitute  a  full  defence;  but  when  he 
makes  the  communication  to  others^  the  occasion,  as  far 
as  concerns  the  communication  to  them  fails,  and  he 
ought,  on  the  plaines^principles  of  natural  justice,  to 
be  responsible  for  a  wUful  and  wanton  derogation  from 
the  right  of  another,  by  unnecessarily  making  a  charge 
which  turns  out  to  he  false. 

Having  thus  briefly  noticed  the  principal  circum- 
stances which  seem  to  be  essential  to  the  limitation  of 
freedom  of  communication,  for  the  sake  of  security  of 
character  to  individuals,  and  the  natural  boundaries 
which  appertain  to  such  limitations,  the  subject  is 
now  to  be  considered  in  reference  to  the  welfare  and 
security  of  the  public  {m). 


(m).  It  is  remarkable  that,  by  the  law  of  Scotland,  four  different  ob- 
jects may  be  combined  ill  a  proceeding  for  libel. — 1 .  For  a  reparation 
for  damages  sustained  in  property. — 2.  A  tolatium  commensurate  to  the 
plaintiff's  merUal  and  personal  sufferings. — 3.  For  penal  censures,  ad 
vindictam  publicam,-^A.  For  a  palinode.     See  Borth.  34.    By  the 
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Here,  pursuing  the  same  course  as  beforei  the  ques* 
tions  are,  1st,  whether  restrauit  be  necessary  for  the 
securing  the  interests  of  the  public  ?  2ndly,  What  are 
the  proper  modes  and  limits  of  restraint? 

In  the  first  place,  the  necessity  for  some  degree  of 
restraint  is  of  too  obvious  a  nature  to  require  more  than 
a  few  cursory  remarks.  It  is  plainly  essential  that  the 
laws  of  every  civil  society  should  provide  not  only  against 
attempts  to  produce  a  violent  and  premature  dissolution 
of  its  existence,  but  also  against  indirect  as  well  as 
direct  endeavours  to  violate  its  particular  regulations 
and  ordinances,  and  bring  them  into  contempt. 

To  a  perfect  system  of  jurisprudence,  no  laws  can  be 
more  essential  and  important  than  those  which  pro- 
tect the  very  existence  and  safety  of  the  civil  con- 
stitution itself.    It  would  be  in  vain  to  erect  the  poli- 


d?il  law,  though  the  ground  of  the  remedial  and  tsriminal  proceeding, 
in  case  of  libel,  was  identical,  yet  the  actions  were  kept  distinct. 

According  to  the  law  of  England,  an  entire  distinction  is  preserved 
between  civil  and  criminal  proceedings  in  cases  of  libel,  except,  per- 
haps, in  the  single  instance  of  an  action  oiicandalum  magruUum,  under 
the  statutes,  vide  vol.  1,  p.  175. 

The  law  of  England,  formerly,  combined  criminal  and  civil 
proceedings  to  a  far  greater  extent.  In  an  action  for  the  abduction 
of  a  wife,  the  oflTender  even  now  is  not  only  liable  to  damages 
to  the  injured  husband,  but  also  under  the  same  sUtute,  (1st  of  West.) 
to  two  years'  imprisonment.  And  the  form  of  proceeding  in  a  civil  ac- 
tion of  trespass,  w  et  armis,  to  this  day,  show^  that  the  guilty  defendant 
was  also  liable  to  pay  a  fine  to  the  king,  for  his  breach  of  the  public 
peace.  Such  considerations  are  not  merely  of  a  formal  and  technical 
nature  *  the  tendency  of  such  combinations  is  to  annex  incidents  in 
common,  which  ought,  for  convenience  sake,  to  be  annexed  separately. 
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tical  edifice,  without  at  the  same  time  securing  its  foun- 
dations. 

Where  the  inunediate  end  and  object  of  communica- 
tions, whether  oral  or  written,  is  the  total  subversioh 
of  the  civil  constitution,  they  necessarily  rank,  in  de- 
gree, with  other  treasonable  practices  against  the 
state. 

Where  they  amount  to  direct  incitements,  to  commit 
some  specific  yiolation  of  a  particular  law,  the  ofience 
must  necessarily  be  nearly  of  kin  to  an  actual  viol^ 
tion  of  that  law;  if  an  actual  breach  of  the  law  be  the 
consequence  of  such  a  solicitation  or  incitement,  the  act 
amounts  to  an  absolute  and  complete  transgression  of 
the  law,  and  even  though  that  consequence  should  not 
follow,  yet  a  deliberate  attempt  to  break  the  law  must 
necessarily  constitute  an  oflfence  which,  in  principle  at 
least,  calls  for  penal  visitation. 

And  the  necessity  for  restraint  applies  to  indirect,  as 
well  as  direct  solicitations,  to  violate  the  law;  for,  as  the 
latter  may  be  equally  efficacious,  they  are  equally 
dangerous  with  the  former,  and  ought,  therefore, 
to  be  equally  prohibited.  But  fiirther,  it  is  obvi- 
ous that  the  security  of  a  state  may  be  endangered 
not  only  by  direct  and  immediate  attempts  to  subvert  it, 
but  even  still  more  successfully,  by  bringing  its  esta- 
blishments, civil  and  religious,  or  its  ministers  and  of- 
ficers, into  disgrace  and  contempt ;  that  the  state  and 
reputation  of  individuals  are  as  much  or  more  ex- 
posed than  even  their  persons  or  property  to  maUcious 
and  insidious  spoliation,  and  that  men  may  be  excited 
and  provoked  to  commit  acts  of  violence  by  collateral 
insults,  as  well  as  by  the  most  open  and  dir^t  solici- 
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tations.  It  is,  therefore,  eBsential  to  the  security 
of  every  civil  government,  as  well  as  to  the  pre- 
servation of  its  establishments,  the  due  observance  of 
its  laws  and  ordinances,  and  protection  of  its  members, 
Aat  restraint  shotdd  be  imposed,  as  well  upon  indirect 
as  direct  attempts  of  this  nature. 

There  are  other  evils  equally  serious,  against  which 
security  is  liecessary.  Mere  positive  laws  are  of  little 
avail,  without  the  powerful  aid  (tf  religion  and  morality; 
it  is  therefore  of  great  importance,  to  the  well-being 
of  society,  that  its  interests  should  be  protected  against 
Ae  pernicious  influence  of  coimniuiieations  tending  ge- 
nerally to  extinguish  men's  religious  faith,  and  to 
eradicate  from  their  minds  the  principles  of  morality. 

For  though  himian  laws  which  ought  to  be  defi- 
nite and  precise,  which  must  be  <^  limited  extent, 
and  whidi  command  not  but.  where  they  can  compel, 
cannot  be  co-extensive  with  the  obligations  of  morality ; 
and  aldioi^h  by  fitr  the  greater  part  of  the  ordinary 
duties  of  a  member  of  society,  fsdl  not  within  the 
scope  of  any  positive  municipal  laws,  but  must  be  left 
to  every  man's  sense  of  propriety  and  conscience,  and 
to  a  salutary  dread  of  public  censure,  the  same  diffi- 
culties do  not  apply  in  restraining  generally,  by  posi- 
tive laws,  such  communications  as  tend  to  instil  bad 
princij^es  or  extirpate  good  ones,  and  which,  conse- 
quentiy,  tend  not  only  to  the  disregard  and  neglect  of 
all  the  moral,  as  well  as  legal  duties  of  life,  but  to  the 
aictive  practice  of  every  species  of  immorality.  To  re- 
strain such  attempts  is  the  more  necessary,  when  it  is 
considered,  that  for  the  performance  of  most  of  the 
comiHon  duties  of  Ufe,'  undefined  by  positive  law,  and 
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for  the  preservation  of  decency  and  good  order,  religi- 
ous and  moral  principles,  and  the  dread  of  public  cen- 
sure, are  the  only  securities. 

Such  considerations  become  infinitely  more  strong 
and  important,  when  they  are  considered  in  reference 
to  the  facility  of  communication,  supplied  by  the  art  of 
printing,  especially  where  its  operation  is  still  further 
extended  by  a  general  system  of  national  education, 
which,  in  effect,  subjects  to  its  power  the  great  mass 
of  the  public. 

The  press  is,  indeed,  a  mighty  instrument  for  the 
diffusion  of  knowledge,  capable  of  being  applied  to  the 
best,  or  perverted  to  the  worst  of  purposes;  eminently 
useful  in  promoting  the  interests  of  religion,  morality, 
science,  and  social  happiness,  it  may  be  abused  as  the 
instrument  of  impiety,  vice,  error,  and  malice.  Wlien, 
therefore,  it  is  considered  how  much,  not  merely  the 
opinions,  but  the  feelings  and  passions  of  the  public,  are 
capable  of  being  influenced  and  excited  by  means  of 
ihis  powerful  agent,  how  few  there  are  who  think  for 
themselves,  and  who  are  not,  it  may  be  insensibly, 
guided  and  moved  by  the  opinions  of  others,  how 
great  a  dominion  may  be  exercised  by  one  strong 
mind  over  those  of  millions,  how  favourable  the 
generality  of  mankind  are  to  the  reception  of  the  most 
calumnious  charges ;  how  credulous  in  listening  to  the 
most  improbable  misrepresentations ;  and  how  greatly 
every  calumny,  directed  against  an  individual,  is  aggra- 
vated by  increased  publicity;  when  these  things  are 
considered,  it  will  readily  appear,  of  what  supreme  im- 
portance it  must  be  in  every  system  of  municipal  law, 
on  the  one  hand  to  protect  the  liberty  of  communica- 
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tion,  and  on  the  other  to  exclude  the  complicated  and 
frightful  mischiefs  which  must  necessarily  emanate  from 
a  corrupted,  venal,  and  licentious  press. 

What,  then,  are  the  proper  mode  and  measure  of  re- 
straint ?  Public  security  must  be  provided  for,  either 
by  imposing  previous  restraitUSy  or  admitting  the  ge- 
neral right  to  publish,  by  subjecting  those  who  abuse 
the  privilege  to  subsequent  punishment. 

And  such  previous  restraints  are  either  absolute  or 
qualified. 

The  notion  of  absolute  exclusion  is  too  extravagant 
to  require  attention ;  it  is  a  scheme  calculated  only  for 
extreme  cases,  that  is,  either  for  a  state  of  complete 
despotism,  where  the  condition  of  the  people  cannot  be 
vroTse,  and  where  it  is  the  policy  of  the  oppressors  to 
prevent  its  becoming  better,  or  for  a  state  of  absolute, 
but,  alas,  ideal  perfection,  where,  ex  hypothesi,  every 
alteration  must  be  for  the  worse,  and  where  to  change 
and  to  repent  are  convertible  expressions  (n). 

What  shall  we  say,  then,  of  that  kind  of  modified  in- 
fcellectual  dominion,  which  not  only  may  be,  but  has 
been  exercised^  even  under  a  constitution  in  other  re- 
spects firee  (o),  that  is  by  subjecting  the  press  to  the 
control  of  a  publie  licenser. 

(n)  It  is  scarcely  necessary  to  remind  the  reader,  that  Sir  Thomas 
More,  in  his  Eutopia,  makes  the  discussion  of  political  affairs  punish- 
able with  death. 

(o)  M.  Delolme,  in  his  Essay  on  the  Constitution  of  England,  ob- 
serves, ''This  priyilege  (of  our  press)  is  that  which  has  been  obtained 
by  the  English  nation  with  the  greatest  difficulty,  and  latest  in  point  of 
time,  at  the  expense  of  the  executive  power.  Freedom  was,  in  every 
other  respect,  already  established,  when  the  English  were  still,  with 
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At  this  day,  and  in  this  country,  where  the  liberty  of 
the  press  has  so  long  been  beneficially  enjoyed,  though 
not  without  both  great  and  frequent  abuse,  little  need 
be  observed  on  the  subject  of  censorial  restraint. 


regard/  to  tbe  public  expression  of  tbeir  sentiments,  under  restraints 
that  may  be  called  despotic.  History  abounds  with  instances  of  the 
severity  of  the  court  of  Star-Chamber,  against  those  who  presumed  to 
write  on  political  subjects.  It  had  fixed  the  number  of  printers  and 
printing  presses,  and  appointed  a  licenser,  without  whose  approbation 
no  book  could  be  published.  Besides,  as  this  tribunal  decided  mat* 
ters  by  its  own  single  authority,  without  the  intervention  of  a  juiy,  it 
was  always  ready  to  find  those  persons  guilty  whom  the  court  was 
pleased  to  look  upon  as  such :  nor  was  it,  indeed,  without  ground,  that 
the  Chief  Justice  Coke,  whose  notions  of  liberty  were  somewhat  tainted 
with  the  prejudices  of  the  times  in  which  he  lived,  concluded  his  eulo- 
giums  on  this  court,  with  saying, '  The  right  institution  and  orders 
thereof  being  observed,  it  doth  keep  all  England  in  quiet' '' 

Afier  the  Court  of  Star-Chamber  had  been  abolished,  the  Long  Par- 
liament, whose  conduct  and  assumed  power  were  little  better  qualified 
to  bear  a  scrutiny,  revived  the  regulations  against  the  freedom  of  the 
press.  Charles  the  Second,  and  after  him,  James  the  Second,  procured 
further  renewals  of  them.  These  latter  acts  having  expired  in  the  year 
1692,  were  at  this  era,  although  posterior  to  the  revolution,  continued 
for  two  yean  longer,  so  that  it  was  not  till  the  year  1694,  that  in  come* 
quence  of  the  parliament  refusing  to  prolong  the  prohibitions^  tbe  free-, 
dom  of  the  press  was  finally  establbhed. 

The  principle  of  restriction,  by  the  discretion  of  a  public  licenser, 
still  exists,  in  a  very  limited  degree,  in  the  instance  of  dramatic  repre- 
sentations. By  the  st.  10  G.  2.  c.  28.  no  dramatic  composition  can 
be  represented  on  any  public  stage,  without  the  previous  license  of  the 
Lord  Chamberlain.  And  by  some  particular  statutes,  regulations  are 
made  to  facilitate  proceedings,  civil,  as  well  as  criminal,  against  the 
publishers  of  newspapers,  and  certain  pamphlets.  See  Treatise,  vol  ii. 
p.  43<— 313. 
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Upon  the  question,  whether  such  a  mode  of  re- 
straint would  be  expedient,  that  is,  whether  it  would 
exclude  more  of  evil  than  it  introduced,  it  is  very  ma- 
terial to  recoUect,  in  the  first  place,  that  the  compari- 
son is  not  between  the  evils  occasioned  by  such  re- 
straint on  the  one  side>  with  those  which  would  result 
from  a  tot€U  absence  of  restraint  on  the  other,  but 
merely  with  the  excess  of  such  evils,  beyond  the 
amount  to  which  they  may  be  corrected  in  the  ordinary 
course  of  justice,  that  is,  by  inflicting  penal  visitation 
on  those  who,  being  allowed  to  pubHsh  without  previ- 
ous impedimeilt,  abuse  that  license,  by  pubUshing  what 
is  noxious  and  illegal.  For  it  cannot  be  doubted,  that 
it  would  be  attended  with  a  less  degree  of  inconve- 
nience^  and  would  interfere  far  less  with  the  natural 
liberty  of  the  subject,  to  inflict  penal  censures  on  those 
who  abused  the  right  of  free  communication,  than  to 
extinguish  the  right,  by'subjecting  every  publication  to 
the  summary  control  of  a  licenser. 

To  impose  a  general  interdict  on  society,  rather  than 
restrain  an  evil  by  the  punishment  of  a  few,  and  those, 
such  as  had  actually  offended ;  to  deprive  all  of  the  exer- 
cise of  a  valuable  privOege,  because  some  would  abuse 
it,  would  .truly  be  to  sacrifice  the  wheat  for  the  sake  of 
rooting  up  the  tares;  it  would  be  to  exclude  all  that 
was  good,  because^  it  was  mixed  with  partial  evil,  a 
principle  which,  were  it  apphed  on  all  occasions  where 
mischief  were  to  be  prevented,  would  speedily  exclude 
every  thing  that  was  good  and  valuable.  What  privi- 
lege do  we  boast,  what  blessing  do  we  enjoy,  which  is 
not  greatly,  and  even  frequently  abused? 
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If  then  the  evil  to  society  from  an  abuse  of  the  li- 
berty of  free  communication,  or  as  it  is  usually  tenned 
the  liberty  of  the  press,  could  be  sufficiently  cor- 
rected and  restrained,  by  punishing  such  as  really 
offended  without  any  surrender  or  sacrifice  of  the  ge- 
neral right  to  publish,  there  would  be  an  end  of  the 
question,  and  the  subjecting  the  press  to  the  control 
and  dominion  of  a  licenser,  would  be  an  unnecessary 
sacrifice  of  a  most  valuable  portion  of  the  liberty  of  the 
subject.  But,  again,  were  it  even  to  be  admitted,  that 
penal  inflictions  constituted  a  restraint  inadequate  to 
the  correction  of  the  press,  which,  so  long  as  those  in- 
flictions may  be  indefinitely  extended,  according  to  the 
magnitude  and  frequency  of  offences  and  the  exigen- 
cies of  the  times,  it  is  difficult  to  suppose ;  yet  still 
as  it  must,  on  the  other  hand,  be  allowed,  that  such  pe- 
nal restraints  must  check  and  correct  the  mischief 
which  would  otherwise  result  to  society,  to  a  very 
great  extent,  it  is  obvious,  that  it  is  only  the  ex- 
cess of  mischief,  which  cannot  be  so  corrected,  that 
ought  fairly  to  be  weighed  against  the  evils  which 
would  arise  from  the  establishment  of  a  public  li- 
censer. 

In  general,  civil  liberty  has  been  well  defined  to 
consist  in  the  not  being  restrained  by  any  law  which 
does  not  conduce,  in  a  greater  degree,  to  the  public 
good  {o). 


(o)  Id  what,  then,  does  the  liberty  of  the  press  precisely  consist?  Is 
it  liberty  left  to  every  one  to  publish  any  thing  that  comes  into  his 
head;  to  calumniate,  to  blacken  whomsoever  he  pleases?  No;  the 
same  laws  that  protect  the  person  and  property  of  individuals,  do  also 
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Until,  therefore,  it  were  shown  that  the  liberty  of  free 
and  unreserved  intellectual  communication,  on  all  sub- 
jects of  common  interest,  ought,  for  the  public  good,  to 
be  surrendered  to  the  exercise  of  an  authority  and  do- 
minion arbitrary  and  irresponsible,  the  contrary  ought 
to  be  inferred,  it  would  argue  a  strange  degree  of 
apathy,  even  folly,  to  sacrifice  so  valuable  a  por- 
tion of  natural  liberty,  without  the  fullest  convic- 
tion that  at  the  least  an  equivalent  was  received  in  re- 
turn, and  the  •burthen  of  proof  would  clearly  be  incum- 
bent on  those  who  advocated  such  a  surrender.  How 
difficult  must  such  proof  be,  when  experience,  the  best 
and  safest  guide,  bears  testimony  to  the  inexpediency 
of  such  a  sacrifice  (p). 


protect  his  reputation :  and  they  decree  against  libels,  when  really  >o, 
punishments  of  much  the  same  kind  as  are  established  in  other  coun- 
tries. But,  on  the  other  hand,  they  do  not  allow,  as  in  other  states, 
that  a  man  shall  be  deemed  guilty  of  a  crime  for  merely  publishing 
something  in  print,  and  they  appoint  a  punishment  only  against  him 
who  has  printed  things  that  are  in  their  nature  criminal,  and  who  is 
declared  to  be  guilty  of  doing  so  by  tweWe  of  his  equals  appointed  to 
determine  on  his  case. — Delolme. 

Those  laws  are  the  most  favourable  to  liberty  which  define  that 
which  is  criminal,  and,  consequently,  make  liberty  the  general  rule, 
and  a  penal  restraint  the  exception.  M.  Delolme  who  had  conceived 
high  notions  concerning  the  liberties  of  Englishmen,  had  supposed  that 
every  action  was  secured  by  positive  laws  carefully  worded,  and  was 
at  last  surprised  to  find  that  the  liberty  of  the  press  was  founded  simply 
upon  the  absence  of  prohibition. 

{p)  A  very  popular  ethical  writer  has  thus  expressed  himself  upon 
this  subject.  "If  nothing  may  be  published  but  what  civil  authority 
shall  have  previously  approved,  power  must  always  be  the  standard  of 
truth :  if  every  dreamer  of  innovations  may  propagate  his  projects, 

VOL.    I.  K 
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One  of  the  most  obvious  evils  which  would  result 
from  previous  restraint  on  the  liberty  of  the  press,  un- 


tbere  can  be  no  settlement :  if  every  murmurer  at  government  may  dif- 
fuse discontent,  there  can  be  no  peace  :  and  if  every  sceptic  in  theo- 
logy may  teach  his  follies,  there  can  be  no  religion.  The  remedy 
against  these  evils  is  to  punish  the  authors,  for  it  is  yet  allowed,  that 
every  society  may  punish,  though  not  prevent,  the  publication  of  opi- 
nions which  that  society  shall  think  pernicious :  but  this  punishment, 
though  it  may  crush  the  author,  promotes  the  book ;  and  it  seems  not 
more  reasonable  to  leave  the  right  of  printing  unrestrained,  because 
writers  may  be  afterwards  censured,  than  it  would  be  to  sleep  with 
doors  unbolted,  because  by  our  laws  we  can  hang  a  thief.'* 

The  most  satisfactory  refutation  which  can  possibly  be  given  to  a 
theoretical  suggestion  of  danger,  is  that  which  experience  supplies,  the 
press  in  this  country  has,  for  considerably  more  than  a  century,  been 
rescued  from  the  control  of  a  licenser,  yet  peace,  tranquillity,  and  re- 
ligion still  survive  amongst  us. 

But,  surely,  with  all  respect  to  the  memory  of  one  who  was  justly 
accounted  a  giant  in  his  day,  it  is  but  weak  and  timid  policy  to  surren- 
der a  privilege  estimable  and  valuable  in  its  own  nature,  because  it 
may  be  perverted  and  abused.  If  men  are  to  be  prohibited  from  pub- 
lic communication  by  writing  or  printing,  if  the  pen  and  press  are  for 
this  reason  to  be  plaoed  under  arbitrary  restraints,  why  should  even 
the  tongue  be  privileged  7  Why  should  any  man  be  allowed  to  speak 
in  public,  when  it  is  possible  that  he  may  utter  sedition  or  blasphemy  ? 
Why  allow  books  to  be  printed  at  all ;  for  the  very  arbiters  of  religiop, 
politics,  morals,  and  taste,  may,  as  well  as  others,  be  subject  to  error  or 
even  corruption ;  and  what  would  the  state  of  society  be,  when  not  only 
were  vicious  and  corrupt  publications  sent  forth  under  the  sanction 
and  impress  of  public  aiUhority,  but  all  that  was  really  edifying  and 
instructive  was  wickedly  suppressed.  The  liberty  of  the  pijess  and  ra- 
tional freedom  of  public  discussion  are  the  real  bolts  and  bars  by 
which  alone  depredators  on  the  religious  and  political  rights  of  society 
are  to  be  shut  out,  and  the  interests  of  the  community  preserved. 
To  destroy  these  would,  in  a  political  sense,  roost  surely  be  to  sleep 


PRELIMINARY   DISCOURSE..  XCXIX 

der  a  constitution  where  the  people  were  possessed  of 
influence,  woidd  be  the  destroying^  or  at   least  weak- 

with  doors  unboitedy  without  even  the  poor  consolation  of  being  able 
to  hang  the  thief. 

When  the  art  of  printing  was  discovered,  it  was  justly  apprehended 
that  it  would  prove  an  instrument  of  mighty  force  in  its  operation  on 
public  opinion  in  all  matters  of  great  and  common  interest.  But 
though  many  generations  have  now  elapsed  since  the  date  of  this  noble 
invention^  its  operation  was  necessarily  restrained  and  limited,  whilst  the 
great  mass  of  the  people,  consisting  of  those  who  were  most  likely  to 
be  inflaenced  by  its  means,  were  unable  to  read;  it  was  resenred  for 
later  times,  to  give  an  impetus  to  its  powers,  by  extending  the  means 
of  knowledge  to  the  lowest  classes,  and  opening  to  a  portion  of 
society,  far  exceeding  the  rest  in  numbers  and  physical  strength,  the 
sources  of  knowledge,  and  thus  affording  them  the  means  of  judging, 
and,  what  is  of  greater  importance  in  a  political  point  of  view,  of  act- 
ing for  themselves.  It  is  to  this  important  change  in  circumstances 
and  education,  as  well  as  to  the  great  increase  of  wealth  and  popula- 
tion in  this  country,  that  the  multiplication  of  newspapers,  the  principal 
vehicles  for  the  communication  of  public  measures  and  events,  and  of  the 
various  opinions  and  comments  to  which  they  give  rise  is  to  be  attributed. 

Whether  it  were  wise  or  politic  to  encourage  so  great  a  change,  be- 
longs not  to  the  present  occasion  to  consider.  That  no  evil  conse- 
qoences  have  as  yet  resulted,  which  can  be  at  all  placed  in  compe- 
tition with  the  splendid  advantages  of  an  open  and  free  press,  or  to 
induce  the  most  timid  to  regret  its  emancipation,  seems  to  be  most  cer- 
tain. It  is  only  from  the  licentious  abuse  of  our  liberty  that  danger  is 
to  be  apprehended ;  and  those  are  justly  to  be  regarded  as  the  greatest 
enemies  to  freedom,  who,  by  their  perversion  of  the  blessing,  endea- 
vour to  render  it  a  curse,  and  who  endanger  the  liberties  of  all,  by 
abusing  the  most  valuable  of  their  own,  for  unworthy,  base,  and  venal 
purposes. 

The  transition  is  by  no  means  difficult  or  improbable  from  a  licen- 
tious abuse  of  liberty  to  severe  and  excessive  restraint;  in  such  respects, 
the  danger  always  is  of  running  into  extremes,  to  escape  one'  press- 
ing evil,  mankind  are  too  apt  to  seek  an  insecure  refuge  in  its  opposite. 

h2 
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eningy  the  mutual  confidence  which  ought  to  subsist 
between  the  people  and  the  government,  and  which  is 
essential  to  a  vigorous  administration  of  public  affiurs. 

Under  such  a  constitution,  public  confidence  must 
rest  on  public  opinion,  and  public  opinion  cannot  be 
manifested,  or  even  exist,  unless  the  measures  of  go- 
vernment 'be  known,  and  be  subject  to  firee  discussion 
and  comment  {g). 

Such  a  government,  from  which  public  confidence  and 
public  support  are  withdrawn  must  necessaHl^  be  timid 
and  indecisive  in  all  measures  of  importance;  the  re- 
sponsibility of  those  who  conduct  public  affairs,  is 
greatly  increased  in  pursuing  a  course  of  which  the 
body  of  the  people  disapproves,  whilst  their  means  of 
accomplishing  objects  of  magnitude  and  difficulty  are 
necessarily  diminished,  and  that  energy  and  spirit  to 
which  public  approbation  and  applause  are  essential, 
are  weakened  and  impaired. 

Nor  is  public  confidence,  in  the  administration  of 
affairs,  more  essential  to  internal  safety,  than  it  is 
to    security  from  abroad.      It  were  absurd   to  sup- 


(g)  M.  Delolme,  in  his  Treatise  on  the  Constitution  of  England, 
(p.  292.  ed.  1816.)  observes,  on  this  subject,  "  we  may  therefore  look 
upon  it  as  a  further  proof  of  the  soundness  of  the  principles  on  which 
the  English  constitution  is  founded,  that  it  has  allotted  to  the  people 
themselves  the  province  of  openly  canvassing  and  arraigning  the  con- 
duct of  those  who  are  invested  with  any  branch  of  public  authority' 
and  that  it  has  thus  delivered  into  the  hands  of  the  people  at  large,  the 
exercise  of  the  censorial  power.  Every  subject  in  England  has  not 
only  a  right  to  present  petitions  to  the  king  or  the  houses  of  parlia- 
ment, but  he  has  a  right  to  lay  his  complaints  and  observations  before 
the  public  by  means  •f  an  open  press. 
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p€>8e  that  a  government  coiild  command  respect  abroad, 
which  was  hated  or  despised  at  home.  Such  a  condi- 
tion  of  things  must  necessarily  engender  among  foreign- 
ers an  opinion  of  internal  weakness,  and  for  a  nation 
to  be  weak,  or  even  to  be  accounted  so,  is  to  be  con- 
temptible and  insecure. 

The  advantage  of  free  and  unrestricted  communica- 
tion, on  all  political  subjects,  is  great  and  reciprocal ; 
if  the  people  have  thus  an  opportunity  of  forming  and 
expressing  their  opinion  on  public  measures,  those  who 
administer  affairs  have  also  the  means  afforded  them  of 
becoming  acquainted  with  the  disposition,  sentiments, 
and  wishes  of  the  people,  of  availing  themselves  of  be- 
neficial and  usefiil  suggestions,  of  affording  explanation 
and  redress  where  complaints  are  well  founded;  in 
short,  of  securing  that  esteem,  respect,  and  confidence 
on  the  part  of  the  people  which  are  essential  to  an  useful 
and  vigorous  administration  (r). 

The  hberty  of  political  discussion  is  valuable,  inas- 
much as  it  tends  to  preserve  stability  in  the  political 
constitution,  enables  the  people  to  exert  a  salutary 
influence,  and  prevents  violent  and  sudden  changes  (#). 

(r)  Nee  veto  negligenda  est  &raa  nee  mediocre  telum  ad  res  geren- 
das  e3dstimare  oportet  beneyolentiam  civium.  Cic*  de  Amic.  502. 
Tboagh  some  make  slight  of  libeb,  yet  you  may  see  by  them  (observes 
Seldev,)  bow  the  wind  sits.  As,  take  a  straw,  and  throw  it  up  into  ihe 
air,  you  shall  see  by  that  which  way  the  wind  sets,  which  you  shall  not 
do  by  casting  up  a  stone ;  more  solid  things  do  not  show  the  com- 
plexion of  tbie  times  so  well  as  ballads  and  libels. — Selden's  Table 
Talk. 

(s)  Hie  liberty  of  the  press,  which  consists  in  the  liberty  which 
every  subject  possesses  of  publishing  what  he  will,  without  previous 
restraint,  subject,  however,  to  penal  censures  if  he  publish  what  is 
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These,  however,  are  positions  which  must  be  carefully 
limited  to  those  cases  where  the  constitution  is  con- 


malicious  and  illegal,  constitutes  the  great  excellence  of  the  British 
constitution.  On  this  subject  we  may  trust  to  the  evidence  of 
learned  foreigners^  without  fear  least  the  judgment  should  be 
warped  and  biassed  by  native  prejudices.  M.  Cottu,  a  learned  ad- 
vocate of  Paris,  after  having  devoted  much  personal  attention  to 
the  laws  and  constitution  of  this  country,  thus  expresses  himself. 
*'  The  libeKy  possessed  by  all  classes  of  the  nation,  of  acquainting 
government  legally,  and  without  recurring  to  mobs  and  insurrectioos, 
with  their  private  opinion  on  all  the  measures  of  administration,  forms 
the  main  perfection  of  the  English  constitution.'' — Cottu,  194.  (English 
Translation.) 

And  again, 

'^  Whenever  any  important  subject  is  submitted  to  the  discussion  of 
parliament,  the  king  and  the  two  houses  have  the  advantage  of  seeing 
clearly  the  nation's  opinion  on  the  proposed  measure,  and  ascer- 
taining how  far  it  should  be  pressed  or  abandoned ;  and  it  is  thus  that 
the  strength  of  tlie  people,  which,  united  in  one  single  mass,  would 
form  a  torrent,  whose  accumulated  waves  might,  at  the  first  obstacle, 
overwhelm  the  government,  is  divided,  on  the  contrary,  into  an  infinite 
number  of  individual  bodies,  resembling  a  number  of  peaceful  brooks, 
which  adorn  and  fertilize  the  plains  they  water,  without  the  power  of 
ever  doing  mischief." — lb.  196. 

On  such  subjects,  the  treasures  of  history  contribute  less  of  informa- 
tion than  on  any  other  subject  of  public  interest  and  policy.  Were  the 
laws  of  ancient  nations  more  comprehensive  and  complete  than  we  find 
them  to  be,  a  total  change  in  those  essential  circumstances  to  which 
the  restrictive  laws  are  adapted,  would  require  a  corresponding  altera- 
tion in  the  laws  themselves.  The  ordinances  by  which  a  great  nation 
composed  of  subjects  jealous  of  their  freedom,  amongst  whom  political 
knowledge  is  daily  difiused  by  means  of  the  press,  who  take  a  lively  in* 
terest  in  all  public  measures,  and  who  possess  the  means  of  expressing 
their  opinion  on  such  subjects,  can  afford  but  few  points  of  comparison 
with  any  former  age  or  country.    When  the  art  of  printing  was  yet  un- 
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structed  on  a  &ir  and  equitable  basis,  that  is,  where  no 
largev  a  portion  of  natural  liberty  has  been  surrendered 
for  die  common  good  than  is  necessary  for  that  end, 
or,  at  all  events^  where  there  is  no  great  and  stxikiiig 
disproportion  between  the  ben^t  received  and  the 
price  paid  for  it ;  in  all  other  cases  this  species  of  li- 
berty would  tend  to  produce  political  changes  and  altera- 
tioiis  rather  than  stability.  Under  a  rigid  democracy, 
or  any  other  kind  of  government  where  the  people, 
highly  tenacious  of  natural  liberty,  contributed  too  small 
a  portion  of  it  to  render  the  government  sufficiently 
strong  and  effective,  it  is  natural  that  demagogues, 
ambitious  of  popular  influence,  should  abuse  their 
unsurrendered  excess  of  power  to  exalt  each  his 
own  individual  authority;  in  such  a  case,  it  is  ob- 
vioos,  that  unrestrained  freedom  of  political  dis- 
cussion would  be  very  ineffectual  towards  securing 
peace  or  permanency  in  public  afiairs.  In  such  in- 
stances, even  fair  comment  would  but  betray  to  the 
thinking  and  rational,  the  weakness,  inefficacy,  and 
instability  of  their  political  system,  and  induce  them 
to  wish  for  change,  whilst  party  zeal,  instead  of  attri- 
buting the  mischief  to  its  true  cause,  the  want  of  a  su- 
preme power,  possessing  reputation,  confidence,  and 


knows,  the  great  mass  of  the  people,  destitute  of  informatioD,  could 
addom  be  moved,  bat  od  great  and  suddea  occasions,  to  make  any  im- 
portant political  exertion,  and  then  only  by  filn  and  starts,  according  to 
the  operation  of  violent  and  transitory  causes.  How  much  happier  are 
the  times  when  force  and  violence  give  way  to  reason,  when  the  strong 
and  speedy  expression  of  public  opinion  often  produces  greater  results 
than  could  formerly  have  been  obtained  by  a  sanguinary  appeal  to  arms. 
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strength^  sufficient  to  secure  the  public  peace  from  re- 
peated aggressions  by  turbulent  factions,  would  but 
foment  successive  struggles  for  popular  ascendancy  by 
mutual  and  intemperate  recriminations,  at  the  ex- 
pense of  a  constant  diminution  of  public  strength  and 
security. 

On  the  other  hand,  under  an  arbitrary  and  de- 
spotic form  of  government,  where  the  people  had 
surrendered  too  large  a  portion  of  their  Uberties, 
discussions  tending  to  show  the  inexpediency  of  their 
political  condition,  would  necessarily  tend  also  to 
render  the  people  discontented,  dissatisfied,  and 
anxious  for  change,  whilst  it  would  be  the  interest 
of  those  who  thus  possessed  an  excess  of  power 
beyond  what  was  just,  to  prevent  and  hinder  such 
communications,  in  order  to  oppose  that  tendency. 
And  it  is  obvious,  that  in  proportion  to  the  degree 
of  oppression  under  which  the  people  laboured,  the 
stronger  would  be  the  motive  with  those  in  power 
to  suppress  the  discussion  of  public  measures  and  si- 
lence remonstrances,  for  the  greater  would  be  the  pro- 
bability of  change,  either  reluctantly  yielded  to  the 
influence  of  public  opinion,  or  compelled  by  an  appeal 
to  force.  And  thus  it  is  that,  under  a  state  of  absolute 
despotism,  where  a  successful  tyranny  has  reduced  the 
people  to  the  ultimum  in  servitute,  it  becomes  a  neces- 
sary incident  to  the  same  wicked  poUcy  to  compel  men, 
not  to  forget  their  wrongs,  for  memory  must  remain  to 
the  most  abject,  but  to  suffer  them  in  silence  (t). 


(0  Dedimus  profecto  grande  patientis  documentaro  et  sicut  vetus 
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It  is  only  under  a  just  and  equitable  constitution  that 
freedom  of  discussion  tends  to  the  desirable  ends  of 


Ktas  Tidit  quid  ultimum  in  Ubertate  esset,  ita  not  quid  in  serritute, 
adempto  per  inquisitiones  et  loquendi  audiendique  commercio.  Me- 
moriam  quoque  ipsam  cum  voce  perdidissemus  si  tarn  in  nostrft  po- 
testate  esset  oblivisd  quam  tacere.  Nunc  demum  redit  animus,  &c. 
Such  were  the  affecting  observations  of  Tacitus,  in  describing  the  happy 
tiansition  to  the  government  of  Trajan  from  a  state  of  abject  suffering 
under  the  rod  of  Domitian. 

The  Emperors  Julius  and  Augustus  had  the  magnanimity  to  dff^ 
spise,  or  at  least  the  prudence  to  overlook,  many  instances  of  personal 
calumny  against  themselves. 

Antonii  epistole,  Bruti  conciones,  felsa  quidem  in  Augustum  probra 
sed  mult&  cum  acerbitate  habent.  Carmina  Bibaculi  et  CatulU  referta 
contumeliis  CsBsarum  leguntur.  Sed  ipse  Divus  Julius  ipse  Divus  Au- 
gustus et  tulere  ista  et  reliquere ;  haud  facile  dizerim  moderatione 
magis  an  sapientift,  namque  spreta  exolescunt,  si  irascare  adgnita  vi- 
dentur ;  non  attingo  Graecos  quorum  non  modo  libertas  etiam  libido 
impunita,  aut  si  quis  advertit  dicta  dictis  ultus  est. 

These  were  the  observations  attributed  to  Cremutius  Cordus* 
who  was  accused,  under  the  gloomy  reign  of  Tiberius,  with  having 
extolled  Brutus  and  Cassius,  and  asserted  that  Cassius  was  the 
last  of  the  Romans.  Postulatur,  says  the  historian,  novo  ac  tunc 
primum  audito  crimine  quod  editis  annalibua  laudatoque,  M.  Bruto 
C.  Cassiuro  Romanorum  ultimum  dixisset.  Aocusabant  Satrius  Se- 
cundus  et  Pinarius  NattaQ  Sejani  Clientes;  id  pemiciabile  reo  et 
Caesar  truci  vultu  defensionem  accipiens.  So  little  hope  had  the  un- 
fortunate orator  of  experiencing  clemency  or  even  justice,  that,  after 
making  his  defence  before  the  senate,  he  sought  death  in  abstinence. 
One  of  the  most  bitter  reflections  on  the  memory  of  Tiberius,  as  a 
ruler,  is  the  record  of  the  historian,  that  a  solitary  act  of  clemency  to 
a  libeller  diffused  a  transitory  feeling  of  satisfaction  (modica  letitia) 
over  a  desponding  people. 

His  tamen  adsiduis  tamque  moestis  modica  Itetitia  interjicitur  quod 
C.  Cominlum  Equitem  Romanum  probrosi  in ,  se  carminis  convic- 
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peace,  permanency,  and  security.  Where  a  reasonable 
and  fair  proportion  exists  between  the  quantum  of  liberty 
which  is  surrendered,  and  the  advantages  derived  from 
a  free  constitution  and  equal  laws,  the  people  are  little, 
at  all  events  they  are  much  less  likely,  to  be  influenced 
by  the  desire  of  change,  and  the  more  they  know  and 
discuss  the  nature  of  their  poUtical  system,  the  greater 
must  be  their  attachment  to  the  existing  state  of  things, 
whil9t  the  notoriety  of  all  public  measures,  the  privi- 
lege of  free  discussion,  of  openly  expressing  pub- 
l$t  opinion,  and  the  degree  of  influence  which  that  opi- 
nion must  necessarily  possess  {u),  tend  to  inspire  the 
people  with  confidence  in  their  rulers,  and  diminish 


turn  Caesar  precibus  fratris  qui  senator  erat  concessit.  Tac.  Anna!. 
1.4. 

According  to  M.  Montesquieu,  "  no  government  is  so  averse  to  sa- 
tirical writings  as  the  aristocratical.  There  the  magistrates  are  petty 
sovereigns,  but  not  great  enough  to  despise  affronts.  If  in  a  mo- 
narchy a  satirical  stroke  is  designed  against  the  prince,  he  is  placed 
on  such  an  eminence,  that  it  does  not  reach  him,  but  an  aristocratical 
lord  is  pierced  to  the  very  heart.  Hence  the  decemvirs,  who  formed 
an  aristocracy,  punished  satirical  writings  with  death.''— B.  12,  c  13. 

It  may,  for  reasons  hereafter  given,  be  doubted,  whether  the  d&- 
cemviral  law  was  so  severe  as  M.  Montesquieu  supposes,  there  is  at 
least  no  proof  that  so  cruel  a  law  was  ever  enforced  to  its  extent.  On 
the  other  hand,  Augustus  and  Tiberius  first  violated  the  law  by  a  tyran* 
nical  construction,  which  brought  satirists  within  the  penalties  of  treik* 
son,  and  subjected  them  to  capital  punishment. 

(ti)  M.  Delolme,  in  his  Essay  on  the  British  Constitution,  after 
commenting  on  the  effect  of  laws  which  allow  to  the  people  full  scope 
for  the  expression  of  their  sentiments,  concludes  his  observations  with 
the  following  remarks : — 

**  In  short,  whoever  considers  what  it  is  that  constitutes  the  moving 
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the  probability  of  popular  disaffection  and  civil  com* 
motion. 

On  the  other  hand^  the  same  considerations  render 
any  encroachment  upon  the  liberties  of  the  people,  if 
not  impracticable,  at  least  difficult.  It  would  be  im- 
possible that  any  formidable  practices  against  their 
interests  could  long  be  carried  on  in  secret  {x),  and  to 


principle  of  what  we  call  great  a£fairs,  and  the  invincible  sensibility  of 
man  to  the  opinion  of  his  fellow-creatures,  will  not  hesitate  to  affirm, 
that  if  it  were  possible  for  the  liberty  of  the  press  to  exist  in  a  despotic 
govemmenty  and  (what  is  not  less  difficult)  for  it  to  exist  without 
dianging  the  constitution,  this  liberty  would  alone  form  a  counter- 
poise to  the  power  of  the  prinqe.  If,  for  example,  in  an  empire  of  the 
east,  a  place  could  be  found,  which,  rendered  respectable  by  the  an- 
dent  religion  of  the  people,  might  ensure  safety  to  those  who  should 
bring  thither  their  observations  of  any  kind,  and  from  this  sanctuary 
printed  papers  should  issue,  which,  under  a  certain  seal,  might  be 
equally  respected,  and  which,  in  their  daily  appearance,  should  exa- 
mine and  freely  discuss  the  conduct  of  the  cadis,  the  pashas,  the  viziers, 
the  divan,  and  the  sultan  himself,  that  would  immediately  produce 
some  degree  of  liberty.'' — ^Delolme  on  the  Constitution  of  England,  303. 
ed.  1816.  Again,  the  same  learned  foreigner  observes,  p.  304,  "  an- 
other effect,  and  a  very  considerable  one,  of  the  liberty  of  the  press,  is, 
that  it  enables  the  people  effectually  to  exert  those  means  which  the 
constitution  has  bestowed  upon  them,  of  influencing  the  motions  of  the 
government.'* 

(r)  ^  Private  individuals,  unknown  to  each  other,  are  forced  to  bear  in 
silence  injuries  in  which  they  do  not  see  other  people  take  a  concern. 
Left  to  their  own  individual  strength,  they  tremble  before  the  formid- 
able and  ever-ready  power  of  those  who  govern;  and  as  the  latter  well 
know,  and  are  even  apt  to  over-rate  the  advantages  of  their  own  situa- 
tion, they  think  that  they  may  venture  upon  any  thing.  But  when 
they  see^at  all  their  actions  are  exposed  to  public  view,  that  in  con- 
sequence of  the  celerity  with  which  all  things  become  communicated, 
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make  them  known,  to  expose  their  authors,  and  subject 
them  to  the  strong  expression  of  public  indignation, 
would  be  to  defeat  their  purpose ;  at  all  events,  would 
give  great  facility  to  resistance,  and  in  proportion, 
render  any  such  attempt  more  difficult  and  dangerous, 
and  ultimate  success  the  more  improbable  (y). 

The  influence  which  the  subjection  of  the  press  to 
the  control  of  a  licenser  must  necessarily  have  on  the 
spirit  and  manners  of  a  free  nation,  is  not  to  be  disre- 


the  whole  nation  forms,  as  it  were,  one  continued  irritable  body,  no 
'  part  of  which  can  be  touched  without  exciting  an  universal  tremor, 
they  become  sensible  that  the  cause  of  one  individual  is  the  cause  of  all, 
and  that  to  attack  the  least  among  the  people,  is  to  attack  the  whole 
people/' — Delolme  on  the  Constitution  of  En^and,  p.  318.  £d.  1816. 

(y)  With  regard  to  those  who,  whether  from  personal  privileges,  or 
by  virtue  of  a  commission  from  the  people,  are  intrusted  with  the  higher 
part  of  government,  as  they,  in  the  mean  time,  see  themselves  exposed 
to  public  view,  and  observed,  as  froiy  a  distance,  by  men  free  from  the 
spirit  of  party,  and  who  place  in  them  but  a  conditional  trust,  they  are 
afraid  of  exciting  a  commotion,  which,  though  it  might  not  prove  the 
destruction  of  all  power,  yet  would  surely  prove  and  immediately  be 
the  destruction  of  their  own.  And  if  we  might  suppose,  that  through 
an  extraordinary  conjunction  of  circumstances,  they  should  resolve, 
among  themselves,  upon  the  sacrifices  of  those  laws  on  which  public 
liberty  is  founded,  they  would  no  sooner  lift  ap  their  eyes  towards  that 
extensive  assembly  which  views  them  with  a  watchful  attention,  than 
they  would  find  their  public  virtue  return,  and  would  make  haste  to 
resume  that  plan  of  conduct,  out  of  the  limits  of  which  they  can  expect 
nothing  but  ruin  and  perdition. 

The  power  of  the  people  is  not  when  they  strike,  but  when  they 
keep  in  awe;  it  is  when  they  can  overthrow  every  thing  that  they  never 
need  move ;  and  Manlius  included  all  in  four  words,  when  he  said 
to  the  people  of  Rome — Ostendite  Bellura  pacem  habebitis.— De- 
lolme on  the  Constitution  of  England,  p.  321.  £d.  of  1816. 
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gardedy  on  account  of  its  more  immediate  and  im- 
portant pofitical  consequences.  What  could  more  di- 
directly  tend  to  lower  and  subdue  the  spirit  of  a  free 
people,  and  to  render  them  unfit  for  the  enjoyment  and 
maintenance  of  their  rights,  than  to  subject  their  minds 
to  a  state  of  intellectual  thraldom  ?  'What  more  effec- 
tually restrain  and  fetter  the  exertions  of  genius  and 
of  talent,  than  the  melancholy  consciousness  that  their 
happiest  efforts  might  be  rendered  fruitless  and  abor- 
tive ;  that  the  avenues  to  £une,  honour,  and  preferment, 
might  be  closed  against  them  by  the  caprice,  the  igno- 
rance, or  it  may  be  the  malice  of  a  despotic  arbiter, 
irresponsible,  and  from  whose  tribunal  there  was  no  ap- 
peal. Were  ages  to  be  spent  in  the  attempt,  no  other 
scheme  or  device  could  possibly  be  discovered  so  ad- 
mirably calculated  as  this,  to  retard  the  progress  of  sci- 
ence and  of  letters,  to  hinder  all  improvement  in  reli- 
gion, in  politics,  or  morals,  to  enervate  the  public  mind 
and  prepare  it  for  every  species  of  degradation. 

Finally,  the  very  exercising  of  such  a  control  would 
necessarily  add  greatly  to  the  responsibility  of  those 
who  administered  the  affairs  of  state ;  for  professing  to 
reject  all  that  was  injurious,  they  must  be  taken  to  ap- 
prove and  sanction  all  that  they  allowed  to  be  pub- 
lished. ^ 

It  remains  to  make  one  or  two  observations  on  the 
abuse  of  this  invaluable  privilege.  If  at  any  time  the 
public  press  should  have  become  generally  venal,  cor- 
rupt, and  licentious,  should  teem  with  profligate  and 
immoral  publications,  with  artful  and  studied  misrepre- 
sentations, with  wanton  calumnies  on  the  characters  of  the 
well-deserving,  or  what  is  equally  offensive  with  venal 
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and  fulsome  panegyric  upon  knaves,  the  necessary  con- 
clusion would  be,  that  the  very  condition  of  society  was 
tainted  and  unsound.  To  say  that  the  press  is  corrupt 
is  but  a  figurative  expression,  it  means,  in  reality,  that 
one  set  of  men  publishes,  whilst  the  rest  of  society 
reads,  approves  of,  and  encourages  vicious  productions. 

But  if  such  should  be  the  disposition,  or,  at  all  events, 
the  apathy  of  the  public,  in  regard  of  the  morals  of  the 
press,  as  to  encourage  or  tolerate  its  ministers  in  com- 
mitting licentious  violations  of  truth  and  decency,  it  is 
manifest,  not  only  that  the  temptation  would  always  be 
sufficient  to  ensure  a  constant  supply,  at  all  risks,  of 
scandalous  and  illegal  matter,  but  that  all  attempts  to 
earn  public  favour  by  honest  means  would  be  vain  and 
fruitless. 

The  public  in  fact  are,  or  ought  to  be,  the  arbiters, 
directors,  and  movers  of  the  press  (si),  those  who  daily 


(z)  Such  observations  are  still  more  pertinent,  where  the  public, 
by  means  of  the  trial  by  jury,  possess  the  salutary  and  consti- 
tutional means  of  control.  Upon  this  subject.  Lord  Camden,  on  an 
occasion  of  great  importance,  thus  expressed  himsdf.  Case  of  seiziire 
of  papers,  li  St.  Tr.  323. 

*'  Before  I  conclude,  I  desire  not  to  be  understood  as  an  advocate  for 
libels.  All  civilized  governments  have  punished  calumny  with  seve- 
rity and  with  reason ;  for  these  compositions  debauch  the  manners  of 
the  people,  they  excite  a  spirit  of  disobedience,  and  enervate  the  autho- 
rity of  government;  they  provoke  and  excite  the  passions  of  the  peo- 
ple against  their  rulers,  and  rulers  often  times  against  the  people. 

''  After  this  description,  I  shaU  hardly  be  considered  as  a  &vorer  of 
these  pernicious  productions.  I  will  always  set  my  face  against  them 
when  they  come  before  me ;  and  shall  recommend  it  most  warmly  to 
the  jury  always  to  convict,  when  the  proof  is  clear.  They  will  do  well 
to  consider  that  unjust  acquittals  bring  an  odium  upon  the  press  itself, 
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minister  to  their  information  and  curiosity,  are  theb 
purveyors  and  agents.  In  the  discharge  of  the  impor- 
tant and  lucrative  office  of  catering  for  and  minister- 
ing to  the  literary  appetite  of  the  public^  it  is  mani- 
fest that  candidates  for  popular  favour  must  consult 
the  public  taste^  and  that,  as  there  will  never  be 
wanting  talent,  ability,  and  diligence,  adequate  to  the 
enlightening  and  improving  the  public,  so  long  as 
veracity,  integrity,  and  ability,  are  recommendations  to 
their  patronage ;  on  the  other  hand,  agents  will  always 
be  ready  to  prostitute  their  talents  for  the  gratification 
of  a  corrupt  and  vitiated  taste. 

The  real  corruptors  of  the  press  are  the  public  them- 
selves, and  the  licentiousness  of  the  press,  though  it 
tend  greatly  to  increase  the  evil,  is  yet  to  be  regarded 
rather  as  symptomatic  of  a  defect  in  public  morals,  than 
as  the  cause  of  the  declension. 

If  a  man  patronises  a  series  of  licentious  publications 
by  purchasing  them,  or  even  contributing  towards  the 
purchase,  what  right  can  he  have  to  complain  of  the 
impurity  of  the  public  press^  the  immorality  of  the  age, 
or  the  inadequacy  of  municipal  restraint ;  it  is  he  who 
offends  against  truth,  against  decency  and  morals,  who, 
with  some  thousand  others,  encourages  and  supports, 
in  a  state  of  affluence,  the  less  guilty  minister  of  the 

the  ooDsequence  whereof  may  be  fktal  to  liberty ;  for  if  kings  and 
great  men  cannot  obtain  justice  at  their  hands  by  the  ordinary  ooane 
of  law,  they  may  at  last  be  provoked  to  restrain  that  press,  which  the 
juries  of  their  country  refuse  to  regulate.  Where  licentiousness  is  to- 
lerated, liberty  is  in  the  utmost  danger,  because  tyranny,  bad  as  it  is,  is 
better  than  anarchy,  and  the  worst  of  governments  is  more  tolerable 
dian  DO  goTCvnment  at  all.'' 


CXll  PRELIMINARY   DISCOURSE. 

press ;  the  latter  publishes  that  which  is  scandalous  and 
impure,  merely  because  so  long  as  he  finds  it  lucratiTC 
.to  do  so,  he  must  necessarily  suppose  that  he  gratifies 
those  who  pay  him  for  such  services.  In  point  of  morals, 
to  contribute  to  the  existence  and  diffusion  of  noxious 
and  ofiensive  publications,  is  to  share  largely  in  the 
guilt. 

In  short,  as  there  can  be  no  greater  security  for  the 
truth  and  honour  of  public,  or  the  integrity  of  private 
men.  than  the  wholesome  apprehension  of  public  censure, 
it  is  of  vital  importance  to  society  to  consider  that  the 
preservation  of  this  mighty  and  salutary  moral  power, 
efficacious  and  entire,  rests  wholly  with  the  people  them- 
selves ;  that  they  must  not  look  for  effectual  protection 
firom  the  municipal  law,  or  expect  a  remedy  for  the 
natural  consequence  of  their  own  supineness ;  and  that, 
if  by  culpable  and  careless  indifference,  they  suffisr 
the  public  press  to  be  corrupted  and  perverted  to 
evil  purposes,  they  not  only  reject  a  mighty  engine 
adequate  to  the  protection  of  their  best  interests,  but 
surrender  it  to  enemies  who  will  fatally  apply  it 
to  undermine  the  very  foundations  of  social  happi- 
ness. 

The  abuse  of  the  liberty  of  the  press  tends  most 
directly  to  deprive  it  of  all  salutary  and  beneficial 
power.  The  influence  of  public  opinion  on  political 
conduct,  operates  on  a  mixed  principle  of  shame  and  of 
interest,  remotely,  perhaps,  on  a  feeling  of  fear,  but  no- 
thing can  more  strongly  tend  to  obliterate  the  sense  of 
shame,  and  to  render  men*s  minds  obtuse  and  callous 
to  the  impression  of  public  opinion,  than  daily  attacks 
upon  character,  dictated  by  party  feeling,  and  promul- 
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gated  to  the  world  by  a  corrupt  and  venal  press.  The 
tendency  of  a  system  of  misrepresentation^  consisting 
of  illiberal  abuse  on  the  one  hand,  and  of  impure 
panegyric  on  the  other,  must  be  to  confound  guilt  with 
innocence  in  the  opinion  of  the  world,  to  render  men 
equally  deaf  to  the  voice  of  censure  or  of  praise ;  and 
when  they  were  no  longer  deterred  from  acts  of  political 
apostacy  and  violations  of  public  faith,  by  a  principle  of 
shame,  it  is  obvious,  that  those  very  motives  of  self- 
interest,  which,  when  connected  with  the  love  of 
character,  constitute  valuable  incentives  to  useful, 
laudable,  and  honourable  exertion,  would,  without 
such  a  corrective,  tend  to  the  most  selfish  and  un- 
worthy actions;  all  restraint  founded  in  fear  woidd 
cease,  when  the  honest  fervour  of  popular  indignation 
had  degenerated  into  the  mutual  hatred  of  contending 
factions. 

Next  as  to  the  limits  of  penal  restraint.  The  limits 
of  such  restraint  must  depend  on  the  nature,  qtuiUty, 
and  consequences  of  the  communication ;  ^dly,  on  the 
act  of  the  party  who  makes  it,  and  the  means  of  com- 
munication used ;  3rdly,  on  his  intention;  or,  4<thly,  on 
circumstances  jcoUateral  to  the  act. 

First,  then,  as  to  the  nature,  quality,  and  conse- 
quences of  the  communication.  As  the  very  object  of 
coercion  is  the  prevention  of  public  mischief;  it  is  by 
no  means  essential  to  an  offence  of  this  nature,  that  the 
criminal  object  of  a  noxious  publication  should  have 
been  actually  accomplished,  it  is  sufficient  that  the  com- 
munication should  directly  and  immediately  tend  to  pro- 
duce mischief  to  the  public. 

VOL.  I.  i 
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And  this,  for  several  reasons,  both  because  actual 
proof  of  evil  consequences  to  the  public  would,  from  the 
very  nature  of  the  case,  be  frequently  impossible,  though 
highly  presumable ;  and,  2ndly,  because  where  great 
mischief  is  to  be  apprehended,  it  is  far  more  politic  to 
interfere  at  an  early  stage,  and  to  arrest  the  progress 
of  the  evil,  than  to  wait  for  its  consummation;  and, 
Srdly,  because,  as  far  as  regards  the  moral  guilt  of  the 
offender,  his  offence  is  completed  by  the  very  act  of 
publication. 

Hence,  as  far  as  the  evil  consequences  of  a  publica* 
tion  are  concerned,  it  is  necessary  that  the  offence 
against  the  public  should  be  defined  and  limited,  not 
by  the  effect  actually  produced,  but  by  the  tendency  of 
the  matter,  published  to  produce  it.  If,  for  instance, 
an  individual,  with  a  view  to  his  own  private  gain,  were 
to  publish  an  address,  inciting  a  discontented  popu- 
lace to  bum  all  stacks  of  com  within  a  particular  dis- 
trict, the  law  of  the  country  would  be  absurd  and 
contemptible,  which  provided  no  punishment  for  so 
daring  an  outrage,  until  proof  could  be  given  that 
some  incendiary  had  destroyed  his  neighbour's  pro* 
perty,  in  compliance  with  so  unprincipled  a  recom- 
mendation. The  very  attempt  to  excite  to  the  com- 
mission of  such  outrages  is  in  itself  a  dangerous  viola- 
tion of  the  principles  of  morality  and  natural  justice :  on 
the  question  whether  such  an  attempt  ought  to  meet 
with  immediate  reprobation  and  punishment,  no  con- 
flict of  opposite  advantages  and  disadvantages  could 
possibly  occur,  it  would  clearly  be  for  the  benefit 
of  the  community,  that  so  atrocious  an  attempt  should 
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be  checked  by  penal  visitation  at  the  very  earliest  op- 
portunity. 

It  is  obvious,  that  it  must  not  only  be  necessary  to  re- 
strain conununications  which  tend  directly  jto  a  breach  of 
the  law,  by  inciting  others  to  the  actual  conumssion  of 
crimes  prohibited  by  the  law,  but  also  those  which  tend 
to  the  subversion  of  religion,  or,  in  general,  to  the 
destruction  of  the  principles  of  virtue  and  morality, 
which  are  essential  to  good  conduct,  order,  and  de- 
cency. Again,  it  is  plain,  that  the  degree  of  teur 
dency  cannot  be  material  as  a  limit  to  the  offence,  what- 
ever its  operation  may  be  in  adjusting  the  quantum  of 
punishment.  First,  because  aviy 'tendency  to  produce 
public  mischief,  must,  pro  tanto,  be  injurious  to  society, 
and,  secondly,  because  the  extent  to  which  the  mischief 
may  be  tolerated,  is  not  capable  of  any  precise  defi- 
nition. 

Complaints  have  not  unfirequendy  been  made,  even  in 
this  country,  that  the  law  of  hbel  is  too  vague  and  un- 
certain, and  that  neither  the  common  nor  the  statute  law 
sufficiently  define  what  constitutes  a  libel. 

It  may  be  of  use  to  consider  whether  absolute  and 
certain  prohibitions  are  not  excluded  by  the  very  na- 
ture of  the  subject  matter,  and  whether,  if  such  were 
imposed,  they  must  not  either  consist  in  general  and 
peremptory  rules,  which  would  encroach  greatly  on 
the  fireedom  of  communication,  or  in  minute  and  spe- 
cific ones,  the  particularity  of  which  would  subject  them 
to  the  easiest  evasions.  The  law  may  either  totally 
prohibit  all  discussion  on  a  particular  and  specific  sub- 
ject, or  may  go  the  length  of  tolerating  all  that  can  be 

i2 
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said  or  written  upon  it;  but  there  is  scarcely  any  ques- 
tion^ either  of  general  or  individual  interest,  in  respect 
of  which  total  prohibition  or  entire  toleration  would  not 
be  prejudicial  to  the  community.  A  total  prohibition 
would,  in  most  cases,  if  not  in  all,  be  inconsistent  with 
the  great  principle  of  civil  liberty,  for  a  penal  restraint, 
would  be  imposed  to  a  greater  extent  than  was  necessary 
for  the  welfare  of  society ;  on  the  other  hand,  unre- 
strained license  of  communication  would  be  liable  to  the 
greatest  abuse,  and  open  the  door  to  great  if  not  intole- 
rable mischief. 

Where  it  is  on  the  one  hand  beneficial  to  society  that 
freedom  of  communication  should  be  tolerated  to  a 
great  extent,  but  where,  on  the  other,  it  would  be 
highly  inconvenient  and  mischievous  to  permit  un- 
bounded license  to  the  abuse  of  that  liberty,  and,  con- 
sequently, where  a  boundary  is  necessary,  the  esta- 
blishment and  preservation  of  a  proper  limit,  must  al- 
ways be  a  work  of  nicety  and  difficulty.  It  is,  however, 
exceedingly  clear,  that  the  line  of  interdiction  cannot 
be  regulated  by  any  prohibition  of  particular  sentiments 
or  language.  Injurious  modes  of  expression  are  far  too 
variable  to  admit  of  any  precise  rules  or  regulations, 
the  laws  which  descend  to  particulars  on  such  sub- 
jects, and  which  forbid  specific  expressions,  otherwise 
than  by  way  of  example,  are  usually  the  work  of  early 
and  inexperienced  legislators,  and  cannot  possibly 
be  of  any  practical  utility,  subject,  as  they  necessa- 
rily are,  to  the  easiest  evasions.  Such  offences,  in 
truth,  admit  of  no  effectual  description,  except  in 
respect  of  the  effects  which  they  produce,  or  which 
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they  immediately  tend  to  produce.  Any  attempt 
to  enumerate,  with  a  view  to  express,  and  particularly 
prohibit  all  the  offensive  means  by  which  an  ill  dis- 
posed person  might  attempt  to  destroy  the  public 
sense  of  modesty  and  decency,  would  be  impracticable 
and  absurd;  if  it  be  necessary  that  such  practices 
should  be  restrained  by  the  municipal  law,  it  is,  if  not 
impossible,  at  least  di£Scult,  that  the  offence  should 
otherwise  be  described  than  generally  by  a  prohibition 
to  publish  that  which,  being  imipodest  and  indecent, 
directly  tends  to  corrupt  and  vitiate  the  morals  of  the 
public.  It  may  be  objected  that  any  such  general  de- 
scription is  uncertain  and  indefinite.  Be  it  so,  what  then  ? 
No  other  inference  seems  to  result,  than  that  human 
laws  do  not  admit  of  perfection,  and  that  no  general  de- 
finition can  be  framed,  which  shall  be  applicable  to 
acts  capable  of  infinite  variety,  with  absolute  cer- 
tainty. 

The  publisher  of  a  libel  lias  no  more  reason  to  com- 
plain that  the  law  does  not  precisely  define  what  shall 
constitute  a  Ubel  in  every  possible  form  which  the 
offence  may  assume,  than  a  party  guilty  of  any  mecha- 
nical and  corporeal  nuisance,  has  a  right  to  object 
that  the  law  does  not  define  what  precise  extent  of 
inconvenience  he  may  inflict  on  others^  without  a  vio- 
lation of  the  law. 

A  man  has  a  right  to  exercise  his  trade,  but  he  has 
no  right  so  to  exercise  it  as  to  occasion  mischief  to  the 
public  in  the  neighbourhood  of  the  place  where  it  is 
carried  on.  To  what  extent  may  he  carry  it  on  with- 
out offence  against  the  law,  and  without  subjecting  him- 
self to  criminal  responsibility?      Can  the  law  ^define 
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this  otherwise  than  by  the  general  prohibition  not  to 
injure  others ;  and  must  not  every  man^  at  his  own  peril, 
take  care  so  to  conduct  himself  and  his  affairs,  that  the 
public  may  not  be  injured  ?  It  would  be  as  reasonable 
for  one  who  carried  on  an  offensive  trade,  to  complain 
that  the  law  had  not  defined  how  many  cubical  feet  of 
foul  and  pestilential  air  emitted  in  a  given  time,  , 
would  constitute  a  nuisance,  as  for  a  libeller  to  ob- 
ject that  the  law  had  not  defined  the  precise  quan- 
tum of  noxious  matter,  which  he  should  be  allowed  to 
send  forth  by  the  aid  of  the  press,  before  he  incurred 
aiiy  legal  censure. 

When  the  law  says  you  are  fi-ee,  use  your  tongue, 
your  pen,  or  even  the  press,  at  your  discretion,  this 
state  of  freedom  nrnst  still  be  subject  to  the  condition, 
that  he  who  abuses  his  intellectual  liberty  and  powers 
of  offence  to  the  injury  of  others,  must  be  responsible 
for  that  abuse  in  the  same  manner  as  when  he  exerts 
his  physical  strength   for    such    purposes.     Liberty, 
divested  of  this  condition,  would  be  savage,  not  ci- 
vilized liberty.     But  under  such  a  condition,  where 
liberty  is  the  general  rule,  abuse  of  that  liberty  the 
exception,  where  so  wide  a  range  of  firee  agency  is 
permitted,  it  is  for  tbe  agent  to  take  care,  at  his  peril, 
that  he  use  not  his  liberty  to  the  injury  of  others,  either 
in  their  individual  or  aggregate  capacities. 

Where  the  modes  of  effecting  mischief  are  of  infinite 
variety,  the  illegality  of  acts  must  usually  be  defined 
by  their  actual  consequences  or  immediate  tendency, 
rather  than  by  any  detail  of  the  means  used.  If  a  man 
were  to  drive  another  from  his  residence  by  setting  up 
a  pestilential  manufactory  in   the  neighbourhood,   it 
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would  be  a  strange  defence  to  say,  there  is  no  law  wliich 
prohibits  me  from  consuming  the  particular  drugs 
which  I  used.  The  law  forbids  the  use  of  any  in  such 
a  manner  as  to  occasion  such  consequences ;  and  when 
the  law  says  that  no  man  shall  be  allowed  to  degrade 
another  from  his  place  in  society  by  deliberate  and  ma- 
licious publications,  which  expose  him  as  the  object  of 
hatred,  contempt,  or  ridicule,  with  what  reason  can  the 
offender  object  that  what  may  render  a  man  odious  or 
contemptible,  is  not  sufficiently  defined  ?  It  is  by  the 
effect  or  immediate  tendency  only  that  such  an  injury 
can  be  described  (z). 

In  the  next  place,  is  it  essential  that  the  commu- 
nication he  false  as  well  as  noxious  ? 

The  TRUTH  of  the  imputation  affords  a  decisive  answer 
to  an  action  for  damages,  for  the  plain  reason,  that  a 
guilty  party  has  no  right  to  a  character  free  from  that 
imputation ;  and  if  he  has  no  light  to  it,  he  cannot  in 
justice  recover  damages  for  the  loss  of  it;  it  is  damnum 
absque  injurid  (a) ;  but  one  great  object  of  criminal  ani- 
madversion is  the  preservation  of  public  peace  and  good 
order,  and  those  interests  cannot  be  secured  without  re- 
straining the  publication,  at  least  the  deliberate  puUica- 
tion,  in  print  or  by  writing,  of  that  which  is  true,  as  well 
as  of  that  which  is  false ;  and  therefore,  though  in  prin- 
ciple the  truth  of  an  imputation  be  a  decisive  answer  to 

{z)  See  the  prohibitory  definitions  of  the  Code  penal  df  France,  su- 
pra, xxziii. ;  of  the  La^s  of  Athens,  xxxv. ;  of  Rome,  xxxi. ;  of  Scot- 
land, xzziii. ;  of  Spain,  infra,  cxtiv.  of  England,  supra,  xxxi.,  infra, 
vol.  2,  210. 

(a)  Supra,  xliv. 
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an  action  for  damages,  it  is  not  an  answer  to  the  com- 
plaint on  the  part  of  the  publiCi  that  the  publication 
tends  to  disturb  the  peace  of  society  (a). 

The  doubts  which  have  been  entertained  on   die 
question,  whether,  with  a  view  to  penal  consequences^ 
'truth  may  constitute  a  libel,  relate  principally,  if  not  ex- 
clusively, to  libels  which  impute  moral  blame  to  indivi^ 
duals,  and  not  to  those  which  do  not  reflect  upon  any 

(a)  The  la«7  of  England  supplies  many  analogous  distinctions.  If 
A.  has  a  right  to  a  house,  of  which  B«,  however,  is  in  full  possession,  if 
A.  were  to  enter  violently  with  an  armed  force,  and  B«  were  to 
bring  an  action,  he  could  recover  no  damages;  for,  however  improper 
the  mode  of  entry  might  be,  yet  it  was  no  injury  to  B.'s  possession, 
for  he  had  no  title  to  it ;  but,  with  respect  to  the  public,  it  would  be 
no  defence  to  A.  on  an  indictment  for  a  breach  of  the  peace,  to  allege 
that  he  was  the  owner,  and  that  B.'s  possession  was  wrongful,  for  it 
would  be  no  answer  to  his  having  committed  a  breach  of  the  peace ; 
and  though  the  real  owner  was  entitled  to  the  possession,  he  was  bound 
to  vindicate  his  right  by  legal  and  peaceable  means.  So  if  one 
were  to  beat  or  wound  an  outlaw,  the  latter  could  not  recover  damages, 
yet  the  act  would  be  highly  penal. 

Although  the  rule  that  the  truth  of  a  libel  cannot  afford  a  defence  to 
a  criminal  prosecution,  as  it  may  to  an  action  to  recover  damages, 
teems  to  rest  on  clear  and  satis&ctory  grounds,  yet  much  obscurity 
and  confusion  has  prevailed  on  the  subject,  which  may  fairly 
be  attributed  to  the  doctrines  of  the  civil  law.  The  civil  law 
made  no  distinction  between  the  criminal  and  civil  liability  of  a 
libeller.  The  consequence  has  been,  that  even  in  this  country, 
where  the  doctrines  of  the  civil  law  have  been  received  with  a  great 
degree  of  jealousy,  it  was  long  before  the  point  was  completely  set- 
tled, that  the  truth  afforded  a  complete  justifibation  in  the  case  of  an 
action  for  written  slander,  any  more  than  it  did  in  the  case  of  an  in- 
dictment. See  the  observations  of  Lord  Ilardwicke,  in  R,  v.  Roberts, 
Sel.  N.  P.  986. 
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person  in  particular,  but  which  are  deemed  criminal, 
from  their  tendency  to  endanger  the  security  of  society, 
by  extirpating,  or  at  least  weakening,  that  sense  of  re- 
ligious and  moral  obligation,  upon  which  the  happiness 
and  well  being  of  society  so  essentially  depend.  To 
assert  that  blasphemous,  obscene,  and  criminal  acts 
may  be  freely  described  and  represented,  because 
they  are  true,  that  is,  because  such  things  have  been 
acted,  would  be  too  absurd  a  position  to  be  advanced, 
or,  if  advanced,  to  need  refutation. 

Again,  where  an  individual  was  subject  to  any  personal 
defect  or  misfortune,  or  was  unfortunate  in  any  of  his 
relations,  if  any  one  on  that  account  were  to  expose 
him  from  day  to  day,  and  hold  him  out  as  the  object  of 
public  contempt  and  ridicule,  it  could  not  be  doubted 
that  the  truth,  a9  was  justly  observed  by  a  celebrated 
statesman  (6),  would  rather  be  an  aggravation  than 
an  excuse,  the  world  being  too  apt  to  consider  men  as 
contemptible  for  their  misfortunes  than  as  odious  for 
their  vices. 

Suppose,  then,  that  the  alleged  libel  imputes  some 
legal  or  moral  delinquency  to  another,  is  then  the  truth 
the  Veritas  convidi,  as  it  has  been  termed  by  the  civil 
law,  to  be  admitted  as  a  justification  ?  Now,  previous 
to  making  a  few  observations  upon  this  point,  as  a  mere 
question  of  legal  policy,  that  is,  of  general  expediency, 
into  which  it  must  ultimately  be  resolved,  it  may  not  be 
improper  briefly  to  remark  upon  the  ordinary  popular 
objection  made  to  the  doctrine  that  truth  maybe  a  libel. 
It  is  seldom%that  the  public  voice  exclaims  against  a 

# 

(6)  Mr.  Fox,  in  the  debate  on  the  Libel  Bill,  vide  supra,  Ixvii. 
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law  in  the  absence  of  all  reason  for  complaint ;  when- 
ever,  therefore^  that  voice  is  heard^  all  thinking  men 
will  listen  to  it  with  attention,  a  benefit  will  be  attained, 
either  by  amendment  of  the  law,  where  the  complaint 
is  well  founded^  or  by  reconciling  men's  minds,  where  it 
can  be  shown  that  the  complaint  is  erroneous,  and 
that  the  law  is  just. 

The  popular  objection  to  the  doctrine  that  truth  may 
be  a  hbel,  arises  partly  from  the  want  of  a  full  under- 
standing of  the  grounds  and  extent  of  the  rule,  but 
chiefly  and  principally  from  a  misapplication  of  an  ho- 
nourable and  generous  feeling  in  favour  of  truth. 

The  notion  that  the  publication  of  that  which  is  true 
ought  not  to  be  deemed  criminal,  is  fallacious  in  a  mo- 
ral as  well  as  in  a  legal  point  of  view,  it  is,  in  effect,  to 
assume  that  the  means  must  sanctify  the  end,  and  that 
a  good  instrument  cannot  be  perverted  to  unworthy 
and  pernicious  purposes.  To  assert  that  the  truth  may 
in  all  cases,  and  imd^  all  circumstances,  be  pubUshed, 
is  a  position  as  erroneous  in  morals  as  in  law;  truth,  as 
well  as  falsehood,  may  be  used  as  the  instrument  of  cre- 
ating misery,  and  where  the  object  is  immoral,  the 
means  by  which  it  is  attained,  cannot  be  innocent.  If 
a  man  were  suddenly  to  communicate  to  one,  in  a  weak 
state  of  health,  some  very  afflicting  and  distressing  in- 
telligence, with  intent  that  the  suddenness  of  the  shock 

« 

should  produce  instant  death;  would  not  the  exe- 
cuted purpose  amount,  in  foro  conscientice,  to  murder, 
and  would  not  the  plea  be  frivolous  and  absurd,  that  the 
fact  was  true  ? 

If  the  mcans^  in  a  moral  point  of  view,  be  regarded  as 
material,  the  effect  must  be  to  aggravate  the  offence, 
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in  consideration  that  truth  has  been  perverted  and 
made  the  instrument  of  perpetrating  a  crime. 

The  communication  of  the  truth  may  not  unfre- 
quently  constitute  a  most  treacherous  fraud,  criminal  in 
point  of  law,  as  well  as  morals;  for,  in  some  instances, 
it  is  essential  that  the  law  should  impose  silence,  and 
that  even  under  the  obligation  of  an  oath.  In  all 
such  instances,  the  consideration  that  the  truth  is  re- 
vealed, so  far  from  affording  any  excuse,  constitutes  the 
crime. 
With  reference  to  one  of  the  principal  grounds  on  which 
the  publication  of  a  defamatory  Ubel  is  to  be  regarded 
as  an  offence  against  the  public,  and  without  reference 
to  any  considerations  of  extrinsic  policy,  it  seems  to  be 
sufficiently  plain  that  the  truth  of  the  imputation  ought 
not  to  be  admitted  as  a  defence,  inasmuch  as  it  is 
quite  consistent  with  the  mischief  intended  to  be  pre- 
vented. 

As  any  direct  solicitation  to  vic^te  a  law  devised  for 
public  security,  must  needs  be  an  offence  against  the 
law,  every  solicitation  to  break  the  public  peace  must 
in  principle  be  penal.  For  as  no  laws  can  properly  allow 
that  to  be  effected  by  indirect  means,  the  direct  doing  of 
which  is  prohibited,  it  follows,  that  it  would  be  incon- 
sistent that  a  law,  which  provided  for  public  security, 
should  permit  its  provisions  to  be  in  efiect  violated,  by 
allowing  the  publication  of  defamatory  imputations, 
which  tended  immediately  to  disturb  that  security.  The 
law,  therefore,  which  prohibitis  such  offences,  does  so 
{or  one  reason  at  least,  which  is  wholly  independent  of 
the  consideration,  whether  the  imputation  be  in  itself 
true  or  false. 
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If,  then,  without  reference  to  any  considerations  of 
extrinsic  policy,  but  looking  only  to  the  end  and  object 
of  penal  restraint,  the  truth  of  a  defamatory  communi- 
cation ought  not  to  constitute  an  exception  in  &vour  of 
the  publisher,  how  stands  the  question  on  grounds  of 
extrinsic  policy  ? 

On  the  one  hand,  to  give  a  general  and  absolute  li* 
cense  to  publish  that  which  was  true  concerning  others, 
however  defamatory  in  its  nature  and  injurious  in  its 
consequences,  and  without  any  exception  as  to  motive, 
even  though  the  act  were  done  with  the  illegal  intention 
to  provoke  another  to  acts  of  aggression  and  vio- 
lence, would  necessarily  and  unavoidably  occasion  fre- 
quent interruptions  of  the  public  peace,  personal 
conflicts,  broils,  and  bloodshed,  the  natural  issues  of  per- 
sonal affronts.  It  is  also  obvious,  that  if  the  law  were  to 
tolerate  the  publication  of  criminal  charges  by  one  sub- 
ject against  another,  under  the  condition  that  the  ac- 
cuser, when  called  on,  should  establish  its  truth  in  a 
court  of  justice,  a  new  and  anomalous  tribunal  would  in 
effect  be  enacted  of  a  dangerous  and  mischievous  de- 
scription. Suppose,  that  the  accused  defers  to  the  juris- 
diction, and  puts  forth  his  answer,  which,  in  most 
cases,  would  be  of  a  recriminatory  nature,  who  are  to 
Ife  the  arbiters  ?  The  pubHc.  And  what  means  has 
this  extraordinary  jury  of  deciding  on  conflicting  state- 
ments ?  what  can  be  the  result  but  mutual  exasperation, 
if  not  violence  ?  Let  it  even  be  supposed,  that  the 
delinquent  is  convicted  in  the  judgment  of  the  public, 
the  penalty,  no  doubt,  is  severe — ^forfeiture  of  character, 
but  even  where  such  were  the  result,  an  evasion  and  de- 
fault of  justice  would  be  occasioned  by  withdrawing  the 
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cognizance  of  the  crime  from  the  ordinary  legal  tribunal 
where  the  offence  would  have  been  punished  accord- 
mg  to  the  wisdom  of  the  law,  and  loss  of  reputation 
would  have  been  a  collateral  but  just  and  certain  conse- 
quence* 

It  requires,  however,  little  of  observation  or  argu- 
ment to  show  the  inconvenience  of  permitting  deUbe- 
rate  charges  of  specific  crimes  to  be  made  otherwise 
than  according  to  the  ordinary  course  and  forms  of 
justice,  provided  by 'the  law  itself.  It  would,  obvi- 
ously, be  inconsistent  with  the  first  principles  of  legal 
poHcy,  that  criminal  accusations  should  be  thus  made 
before  an  incompetent  and  self-constructed  court,  to 
the  neglect  of  the  legal  and  appropriate  tribunals. 
Even  where  such  extrajudicial  charges  were  true,  the 
consequence  would  at  least  be  delay,  and  usually  an  utter 
evasion  of  justice.  Although  these  observations  are  not 
wholly  applicable  where  the  defamation  does  not  con- 
sist in  the  imputation  of  a  crime  cognizable  by  the  law— 
for  justice,  in  such  cases,  is  neither  evaded  nor  de- 
layed; yet,  as  far  as  regards  the  hardship  to  the  in- 
dividual, or  the  mischief  to  the  public,  the  evil  may  be 
equally  great.  ^ 

It  may  be  strongly  urged  that,  to  allow  this  would 
be  in  effect  to  extend  the  criminal  code  indefinite-* 
ly,  to  make  every  breach  of  moral  obligation,  every 
sin  against  conscience,  a  crime  of  temporal  cogni-> 
zance«  If  general  license  were  given  for  every  one, 
as  he  pleased,  to  publish  such  delinquencies  with 
impunity,  so  as  he  could  afterwards  prove  them  to  be 
true,  it  is  obvious,  that  every  such  justification  would 
be  equivalent  to  a  judicial  charge,  the  penalty  forfeiture 
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of  character,  and  thus  every  defamation,  through  the 
medium  of  a  public  newspaper  or  journal,  might  he 
but  preparatory  to  a  formal  and  judicial  inquiry.  To 
tolerate  such  a  proceeding  would,  it  is  plain,  be  highly 
mischievous  and  inconvenient.  To  such  an  extent  as  is 
consistent  with  public  good,  it  is  for  the  law  to  define 
offences,  and  to  punish  offenders;  but  beyond  this 
pale,  must  always  exist  an  indefinite  multitude  of  offences 
against  morality,  which  the  law  does  not  visit,  for  the 
plain  reason,  that  a  greater  degree  of  mischief  and  in- 
convenience would  result  to  society  from  interfering  widi 
such  delinquencies,  than  benefit  firom  attempting  to  pre- 
vent them  by  the  aid  of  penal  censures.  To  allow  such 
a  justification  in  a  criminal  proceeding,  would  be  to  de* 
feat  the  policy  of  the  law  in  this  respect.  This  argu- 
ment may  perhaps  be  met  with  the  observation,  that, 
notwithstanding  the  inconvenience  which  may  result 
from  the  investigation  of  mere  moral  delinquencies, 
it  has  already  been  admitted,  that  such  a  justifica- 
tion ought  to  be  allowed  as  a  defence  to  the  claim  for 
damages  in  a  civil  proceeding.  The  answer  is,  that 
the  cases  are  not  parallel ;  the  admitting  such  a  justifi- 
c^ion,  in  the  civil  proceeding,  is  a  matter  of  necessity, 
arising  from  the  very  nature  of  the  claim  to  damages, 
and  which  it  would-  be  impossible  to  avoid,  without 
violating  the  essential  principle  on  which  the  civil  re- 
medy is  founded,  and  allowing  a  delinquent  to  make  a 
profit  of  his  crimes.  In  the  present  instance,  no  such 
necessity  or  difficulty  warrants  an  extension  of  the 
inconvenience;  here  the  aggrieved  party  who  seeks 
redress  is  the  public,  not  the  individual  defamed;  and 
the  public  is  entitled  to  security,  though  the  charge  be 
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true,  and  though  the  individual  may  have  no  just  title 
to  damages. 

In  the  next  place,  it  may  well  be  contended,  that  to 
permit  such  a  justification  as  a  defence  for  publishing 
an  extrajudicial  charge  of  a  specific  crime,  would  fre- 
quently be  attended  with  positive  injustice  to  the  party 
defamed,  and  would  open' a  door  to  great  mischief  and 
oppression. 

How  frequently  must  it  happen  that  the  self-<5on- 
stituted  public  accuser  knows  the  facts  but  imperfectly, 
and,  consequently,  how  great  a  temptation  would  the 
allowing  such  a  justification  aiFord  to  malicious  and  ill 
disposed  persons  to  venture  upon  bold  and  confident 
charges,  which,  after  all,  could  not  be  substantiated. 
Again,  absolute  and  positive  injustice  would  frequently 
be  done  in  creating  a  general  and  public  prejudice  on 
the  very  subject  to  be  afterwards  tried,  by  allowing  the 
whole  proceeding  to  be,  as  it  were,  prefaced  by  an  ex 
parte  and  highly  coloured  representation  of  the  facts ; 
circumstances  might  be  stated  in  support  of  it,  which 
would  not  be  legal  evidence  on  the  trial,  but  which 
those  appointed  to  decide,  whose  minds  had  been  pre-^ 
viously  occupied  and  excited  by  an  unfair  represen* 
tation,  might  not  be  able  to  dismiss  from  their  consi*- 
deration  {b) 

(6)  Audt  therefore,  the  admittiDg  such  a  justification  would  be 
wholly  inconsistent  with  that  wholesome  principle  recognized  by  the 
law  of  England,  and  also  of  Scotland,  (supra,  p.  Ixxxii.)  which  renders 
it  iUegal  to  publish  ex  parte  statements  of  criminal  proceedings,  even 
though  they  have  taken  place  before  the  proper  tribunal,  and  upon 
the  ground  of  which  most  important  criminal  trials  in  this  country  have 
been  postponed,  least  the  parties  accused  should  suffer  from  undue  pre- 
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But)  suppose  the  prosecution  to  be  instituted  not  by 
the  party  defamed^  but  by  another,  it  is  plain,  that 
the  greatest  injustice  might  be  done  in  proceeding  to  an 
investigation  of  the  charge  alleged,  which  so  deeply  in- 
volved his  character  and  reputation,  without  afford- 
ing him  the  opportunity  of  defence. 

If  this  could  be  done,  it  would  be  in  the  power  of 
any  two  ill  disposed  persons  most  effectually  to  ruin 
the  character  of  a  third,  by  the  intervention  of  legal 
process.  And  even,  if  legal  machinery  could  be  de- 
vised for  the  purpose  of  making  that  third  person  a 
party  to  the  proceeding,  which  absence  or  other  cir- 
cumstances would  frequently  render  impracticable,  it 
would  be  a -most  intolerable  hardship  that  every  man 
should  thus  in  effect  be  liable  to  be  subjected  to  the 
expense,  trouble,  and  anxiety  of  a  pubUc  defence  and 
exculpation,  and  that,  not  with  a  view  to  any  legal  and 
beneficial  consequence  either  to  the  public  or  to 
himself;  for,  if  he  were  to  be  convicted,  he  could  not 
upon  that  conviction  be  punished,  neitjier  would  an  ac- 
quittal afterwards  be  available  to  him,  against  a  charge 
duly  made  before  a  competent  tribunal. 

But  if  unlimited  license  to  publish  whatever  was  con- 
tumelious and  defamatory,  so  as  it  were  true,  would  be 
attendedwithmischief  to  individuals  and  public  disorder^ 

judice.  To  hold  that  the  publication  of  an  ex  parte  criminal  proceeding 
before  a  magistrate  is  illegal,  on  account  of  the  tendency  of  such  a  prac- 
tice to  divert  the  fair  course  of  impartial  justice,  and  yet  to  permit  a 
mere  unprivileged,  unauthorized  ex  parte  statement,  not  sanctioned  by 
a  judicial  oath,  or  by  any  form  or  colour  of  legal  proceeding,  would 
be,  to  say  the  least,  highly  inconsistent. 
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what,  on  the  other  hand,  would  be  the  effect  of  a  total 
prohibition  to  communicate  what  was  defamatory,  whe- 
ther true  or  false  ?  It  can  scarcely  be  doubted,  that 
if  it  were  necessary  to  adopt  either  the  oiffe  or  the  other 
of  these  extremes,  the  former  would  be  preferable. 
The  resulting  evil  would  be  of  a  more  limited  extent,  it 
would  leave  individuals  exposed  to  insult,  and  society 
to  frequent  breaches  of  the  peace;  these,  however,  are 
ccmsequences  which  cannot  fairly  be  weighed  against 
the  mischiefs  which  would  arise  from  weakening,  if  not 
destroying,  one  of  the  greatest  moral  securities  by 
which  society  are  protected, — the  influence  of  public 
opinion. 

But  if  the  adoption  of  either  of  these  extremes  would 
be  plrejudicial,  Umits  must  be  sought  for,  which,  though 
they  do  not  entirely  exclude  either  of  the  opposite  and 
conflicting  mischiefs,  reduce  the  aggregate  amount. 

One  of  the  most  prominent  of  the  distinctions  devised 
for  this  purpose,  is  that  which  is  made  between  mere 
oral  communications  and  such  as  are  written. 

Though  the  distinction  between  oral  and  written  ca- 
lumny partake  of  an  artificial  and  arbitrary  character  ;^ 
yet  is  it  valuable,  because  it  is  plain  and  intelligible, 
and  for  this  reason  has  frequently  been  adopted,  for 
the  purpose  of  defining  the  Umits  of  criminal  liability. 

The  restraining  the  criminal  offence  to  written  defa- 
mation is  a  provision  which,  whilst  it  leaves  the  ordinary 
communications  incident  to  the  daily  business  of  life 
unfettered,  at  the  same  time  guards  against  the  mis- 
chiefs which  would  result  from  unlimited  license,  by 
subjecting  to  punishment  all  such  as  are  guilty  of  the 
more  deliberate,  studied,  and  therefore  more  maUcious 
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iittacks  upon  character — the  more  dangerous  and  inju- 
rious, as  being  more  permanent  in  their  nature,  and 
more  capable  of  a  wide  and  extensive  circulation.  This, 
therefore,  is  a^ode  of  restraint,  which,  whilst  it  leaves 
open  considerable  channels  for  communications  affecting 
character,  yet  visits  all  those  attacks  upon  reputation 
to  which  the  foregoing  remarks  on  the  necessity  for 
penal  restraint  more  particularly  apply.  To  make  mere 
oral  communications  penal,  whenever  they  reflected 
on  the  characters  of  individuals,  would  be  a  heavy 
restraint  on  the  ordinary  intercourse  of  mankind,  and 
would  necessarily  and  unavoidably  occasion  much  and 
vexatious  litigation;  on  the  other  hand,  the  making 
written  and  defamatory  charges  penal,  without  regard 
to  their  truth  or  falsity,  diminishes  far  less  than  might 
at  first  sight  be  expected,  from  the  great  securities 
for  the  discharge  of  legal  as  well  as  moral  obligations^ 
the  love  of  reputation,  and  the  fear  of  public  censure 
and  disgrace. 

But,  in  the  next  place,  any  evil  consequence  which 
might  otherwise  result  from  subjecting  written  defama- 
tion, without  regard  to  its  truth  or  falsity,  to  penal  cen- 
sures, is  best  corrected  by  exempting  largely  from  penal 
liability  in  all  cases  where  the  party  acted  with  a  fair 
and  bond  fide  intention,  with  a  view  to  a  recognized  legal 
object ;  and  this,  without  regard  to  the  truth  or  falsity 
of  the  communication  in  fact;  for,  in  numerous  instances, 
where  the  party  acts  honestly  in  pursuit  of  a  legitimate 
object,  it  is  far  more  consonant  with  the  principles  of  na* 
tural  justice  and  soimd  policy  to  make  his  criminality 
depend  on  his  motive,  rather  than  on  the  result  of  an 
investigation  as  to  the  truth  of  the  matter  published. 


PEELIMINARY   DISCOURSE.  CXXXl 

One  man  may  violate  the  principles  of  honour  and  jus- 
tice,  and  the  dictates  of  his  own  conscience,  though  he 
publish  that  only  which  is  strictly  true ;  whilst  another 
may  act  under  the  influence  of  strong  nforal  feeling,  iii 
publishing  what  he  believes  to  be  true,  but  which  turns 
out  eventually  to  be  false.  If  the  confidential  deposit* 
ary  of  a  secret  were  to  betray  his  friend,  from  a  motive 
of  malice  and  revenge,  he  would  undoubtedly  stand  in 
the  first  predicament;  were  a  man,  under  a  bond  fide 
belief  that  another  had  committed  a  fraud  to  warn  a 
firiend,  in  confidence,  against  trusting  that  other,  stating 
his  reason,  it  would,  provided  he  acted  with  reasonable 
caution,  be  contrary  to  natural  justice  and  the  ordinary 
principles  of  criminal  jurisprudence,  that  he  should  be 
dealt  with  as  a  criminal,  merely  because  he  happened 
to  be  mistaken.  The  consideration,  however,  of  the 
circumstances,  which  ought,  when  united  with  an  honest 
intention  to  protect  the  party  against  criminal  x^en^ures; 
belongs  to  another  placed  it  is  noticed  here,  merely  for 
the  purpose  of  showing  that  the  punishment  of  written 
defamation,  notwithstanding  its  truth,  is  capable  of  such 
modifications  as  may,  to  a  great  extent,  secure  the  pub* 
lie  firom  any  injury  which  could  arise  from  impeding 
those  ordinary  communications  affecting  reputation, 
which  are  of  such  great  importance  to  society. 

Another  material  consideration  connected  with 
the  present  subject,  is,  whether  the  truth  of  the 
defamatory  imputation  should  not  be  allowed  to  be 
shown  in  mitigation  of  punishment,  although  unavail- 
able as  a  complete  defence,  inasmuch  as  it  is  offen^ve 
to  men's  sense  of  natural  justice,  that  one  who  pub- 
lished that  only  which  was  true,  should  undergo  the 
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same  measure  of  punishment  as  if  he  had  in  addition 
basely  invented  the  slander.  If,  howeveri  the  party 
reflected  on  were  not  the  prosecutor,  it  would  be 
hard  upon  him  to  make  his  conduct  the  subject  of 
public  inquiry,  where  he  had  no  means  of  defending 
himself  by  becoming  a  party  to  the  inquiry ;  and  even 
supposing  that  he  were  the  prosecutor,  and  had  an 
opportunity  of  meeting  the  charge,  it  would  be  highly 
inconvenient  (e),  that  the  guilt  or  innocence  of  the 
prosecutor,  should  thus  be  brought  into  question  in 
such  a  collateral  investigation,  the  more  especially  where 
he  was  charged  with  having  committed  an  offence  of 
which  the  ordinary  criminal  tribunals  have  cognizance. 
It  remains,  however,  to  be  emphatically  observed,  that 
if  the  defendant,  in  such  a  case,  is  not  to  be  admitted  to 
show  that  what  he  published  was  true,  it  foHows,  as 
a  strict  and  necessary  consequence,  that  no  greater  pu- 
nishment ought  to  be  inflicted  upon  him,  than  would 
have  been,  had  he  been  perhKtted  to  prove  and  had 
actually  proved  that  the  fact  was  true ;  for  the  truth  is 
in  principle  excluded,  because  it  is  merely  collateral  and 
immaterial  to  the  nature  and  extent  of  die  offence,  and 
if  immaterial,  no  greater  punishment  ought  to  follow, 
than  if  the  fact  were  true ;  it  would  obviously  be  unjust, 
first,  to  exclude  a  party  from  proof  that  what  he  pub^ 
lished  was  true,  and  then  to  punish  him  with  a  greater 
degree  of  severity,  as  for  publishing  what  was  false, 
or  at  least  not  established  as  true. 

Snd.  Next,  as  to  the  act  of  the  party,  and  the  means 
of  communication  used. 

(c)  Supra,  p.  cxxvi. 
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In  the  civil  proceeding  to  recover  a  compensation  in 
damages,  a  publication  of  the  slander  is  absolutely  es-> 
sential ;  without  it,  no  damage  can  have  been  sustained 
in  fact,  and  none  can  in  principle  be  presumed.  In  re- 
spect of  criminal  animadversion,  the  case  is  different ; 
it  is  a  mere  question  of  policy  and  expediency,  whe- 
ther the  law  sliall  interfere  to  prohibit,  and  in  con- 
sequence to  punish  any  act  or  dealing,  in  respect  of  a 
libel,  anterior  to  an  actual  publication.  . 

The  first  step  is  to  conceive  the  mischievous  and  ille- 
gal matter  of  the  libel^  then  to  commit  it  to  writing 
or  print;  it  is  by  the  act  of  publication  that  the  of- 
fender, abandoning  his  locus  pcBnitentuje^  absolutely 
arid  conclusively  inflicts  the  injury  on  society. 

That  the  actual  publication  of  that  which  is  fraught 
with  danger  and  mischief  to  society  is  to  be  re- 
garded as  penal,  seems  to  be  as  clear  a  proposition,  as 
it  is,  on  the  other  hand,  that  the  mere  abstract  inten- 
tion to  do  mischief,  unabcompanied  by  any  act,  ought 
not  to  be  subjected  to  penal  visitation  {d) ;  whether  the 

((Q  A  man's  secret  intentions,  and  even  actions,  are  rather  the  sub- 
ject of  moral  than  of  legal  restraint,  and  they  do  not  properly  become 
the  subject  of  penal  visitation,  until  the  necessity  for  coercion  has  been 
manifested  by  some  overt  act,  tending  to  tbe  prejudice  of  society. 

Marsyas  dreamt  that  he  had  cut  Dyonysius's  throat ;  Dyonysius  put 
him  to  death,  pretending  that  he  would  never  have  dreamt  of  such  a 
thing  by  night,  if  he  had  not  thought  of  it  by  day.  This  (says  M. 
Montesquieu,  b.  11,  c.  12.)  was  a  most  tyrannical  action,  for  though  it 
bad  been  the  subject  of  his  thoughts,  yet  he  had  made  no  attempt  to- 
wards it.  The  laws  do  not  take  upon  them  to  punish  any  other  than 
overt  acts. 
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intermediate  acts  of  writing  or  printing  a  Ubel,  with 
intent  to  publish,  ought  also  be  deemed  criminal^  is 
at  least  a  fair  question  of  legal  policy;  That*  such 
an  act  might  properly  be  made  penal,  provided  such 
a  law  were,  on  the  whole,  beneficial,  seems  to  be 
manifest,  for  acts  of  forgery  are  usually  considered  to 
be  consummated  crimes  of  great  magnitude,  although 
they  be  done  in  secret  and  without  subsequent  volun- 
tary publication.  It  is,  however,  to  be  apprehended, 
that  to  punish  with  strictness  and  effect,  the  mere  wri- 
ting or  printing  of  a  libel,  would  be  attended  with  more 
of  mischief  than  of  benefit  to  the  community*  Unless 
means  were  devised  for  subjecting  men*s  private  clo- 
sets to  rigorous  exanunation,  foimded  on  mere  suspi- 
cion, such  a  law  would  be  nugatory;  it  would  rarely  in- 
deed be  known  that  a  man  had  composed  and  written  a 
libel,  unless  he  had  himself  in  some  way  published  or 
divulged  it,  and  where  {hat  was  the  case,  the  law  would 
cease  to  be  necessary.  On  the  other  hand,  the  hard- 
ship and  insecinity  which  would  result  to  society  from 
subjecting  their  private  muniments  and  writings  to  exa- 
mination, by  police  officers,  would  be  a  public  inconve- 
nience of  the  most  intolerable  description.  And  though 
no  such  power  should  be  given  to  search  on  mere  sus- 
picion, yet  would  U  frequently  happen  that  the  inferior 
ministers  of  the  law  would  be  ready,  on  many  occa- 
sions, to  run  the  risk  of  consequences  in  the  expectation 
of  detecting  cause  for  accusation  against  suspected  or 
obnoxious  persons. 

In  the  next  place,  do  any  limitations  arise  from  the 
means  of  communication  used?      If  penal    restraint 
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were  to  be  made  strictly  commensur&te  with  the  evil 
which  calls  for  restraint,  there  would  be  no  more 
reasop  for  making  penal  responsibility  than  for  making 
civil  liability,  to  depend  on  the  mere  means  of  com* 
munication.  For,  it  is  plain,  that  the  mode  of  commu*  . 
nication  cannot  alter  the  vicious  and  mischievous  nature 
of  the  matter  communicated,  though  it  may  considera- 
bly a£^t  the  extent  and  duration  of  the  mischief. 

If  a  written  incitement  to  an  evil  act  tend  to  produce 
mischief  to  the  pubUc,  so  also  must  an  oral  one ;  and, 
therefore,  if  the  former  is  on  that  account  to  be  deemed 
criminal,  so  ought  the  latter.  The  two  modes  may  in- 
deed differ  as  to  the  extent  of  the  mischief  likely  to  be 
occasioned ;  the  former  is  capable  of  being  widely  circu^ 
lated,  and  for  a  length  of  time ;  the  effect  of  the  latter 
is  likely  to  be  more  local  and  more  transitory;  this,  how^ 
ever,  is  but  casual  and  contingent;  an  inflammatory  and 
seditious  speech,  addressed  to  a  multitude  on  an  occa- 
sion of  great  excitement,  may  produce  effects  far  more 
mischievous  and  lasting  than  if  the  same  speech  were 
written  or  printed,  and  communicated  to  but  a  few. 
Contumelious  and  insulting  expressions  applied  to  a 
party  in  his  presence  and  before  a  large  assembly  may 
be  infinitely  more  injurious  and  provocative  than  if  the 
same  had  been  written  and  sent  to  him.  At  all 
events  the  difference  of  mode  cannot,  in  point  of 
principle,  alter  the  criminal  quality  of  the  act,  but 
merely  affords  room  for  a  distinction  in  admeasuring 
the  punishment. 

When,  however,  considerations  of  extrinsic  policy 
are  taken  into  the  account,  and  allowed  to  operate  in 
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restraint  of  criminal  liability,  it  Is  obvious  that  a  dis- 
tinction, founded  on  the  mode  of  publication,  including, 
within  its  scope,  such  modes  as  by  their  capability  and 
facility  of  difiusion,  and  permanency,  must  ordinarily 
be  considered  as  the  more  dangerous,  as  by  printing  or 
writing,  and  excluding  such  as  are  merely  oral,  may 
well  consist  with  general  convenience. 

Some  observations  have  already  been  made,  with  a 
view  to  show  that,  as  far  as  the  civil  remedy  is  con- 
cerned, there  is  no  sound  distinction  between  oral  and 
written  slander;  in  reference,  however,  to  penal  cen- 
sures, there  are  several  reasons  for  confining  the  penal- 
ties in  respect  of  personal  defamation  to  written  publi- 
cations. In  the  first  place,  to  extend  the  ofience  to 
oral  defamation  generally,  would  be  inconvenient,  be- 
cause it  would  give  rise  to  many  vexatious  prosecutions, 
and  would  create  far  too  large  a  restraint  on  commimica- 
tions  involving  character.  In  the  next  place,  the  proof 
of  an  ofience  committed  by  the  writing  and  publishing 
of  illegal  matter,  is  far  more  definite  and  satisfactory 
than  where  tlie  offence  is  merely  oral,  when  so  much 
depends  on  tone  and  manner,  the  situation  of  the 
speaker,  the  circiunstances  under  which  he  spoke,  the 
understanding  and  memory  of  the  hearers.  On  this 
account  it  is  that  the  municipal  laws  of  different  coun- 
tries so  frequently  found  a  distinction  between  what  is 
written  and  that  which  is  merely  spoken  (e). 

(e)  See  Montesquieu's  Spirit  of  Jaws,  b.  12,  c.  12.  Hence  it  is, 
that,  according  to  the  law  of  England,  mere  words  spoken  do  not  con- 
stitute an  overt  act  of  treason,  (infra,  vol.  2,  p.  167.) 
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This  relaxation,  however,  founded,  as  it  is,  on  a 
principle  of  convenience,  cannot  properly  be  ex- 
tended beyond  those  communications  which  usually 
occur  in  the  ordinary  intercourse  of  society,  in  which 
the  character  and  reputation  of  particular  members 
of  that  society  must  necessarily  and  frequently  be  in- 
volved. It  would  be  highly  inconvenient  that  men's 
tongues  should  be  fettered  on  such  occasions,  by 
the  perpetual  apprehension  of  criminal  prosecutions. 
It  is  plain,  that  no  direct  solicitation  to  violate  the  law 
can  by  possibility  fall  within  any  principle  of  expedi- 
ency, so  as  to  derive  protection  from  it. 

The  law  of  England  has  not  only  made  a  distinction 
in  respect  of  the  meafts  of  communication,  but  has  also 
adopted  the  word  Ubel  as  a  particular  and  technical 
term,  by  which  communications  of  an  immoral  or  illegal 
tendency,  made  by  means  of  writings,  pictures,  or 
signs,  are  distinguished  from  those  which  are  merely 
oral  (/). 

This  distinction  and  the  grounds  of  it,  will  more 
properly  be  adverted  to  hereafter,  when  the  provi- 


de 4  Coram.  150.  This  definition,  though  perhaps  sufficiently  prox- 
imate for  all  practical  and  useful  purposes,  does  not  precisely  agree 
with  the  ordinary  sense  and  meaning  of  the  word,  for  it  would  include 
an  express  written  solicitation  to  commit  a  crime,  which  does  not, 
perhaps,  in  strictness,  fall  within  the  ordinary  notion  of  a  libel ;  yet, 
inasmuch  as  the  very  essence  of  a  libel  consbts  in  its  tendency 
to  produce  some  public  or  private  mischief,  such  a  solicitation 
conveyed  in  writing,  seems  properly  to  fall  within  the  meaning  of  the 
term. 
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sions  of  the  law  of  England  on  the  subject  are  dis- 
cussed. 

3rdly,  It  is  next  to  be  considered  how  far  the  motive 
of  the  party,  and  the  occt$sioH  of  the  publication  are 
material,  either  to  constitute  or  repel  the  conclusion  of 
guilt,  where  a  publication  has  been  efiected  of  noxious 
and  illegal  tendency. 

It  seems,  on  the  one  hand,  that  a  mere  wicked  and 
,  mischievous  intention,  unless  it  be  conjoined  with  some 
publication  of  noxious  and  illegal  matter,  cannot  con- 
stitute an  offence  against  mere  municipal  laws ;  in  other 
words,  that  mere  abstract  intention  is  not  punishable  by 
a  human  tribunal.  If  a  man,  intending  to  publish  a 
most  atrocious  libel,  were  by  mistake  to  deliver  the  gos- 
pel instead  of  the  book  in  which  the  libel  was  contained, 
though,  in  a  moral  point  of  view,  his  guilt  would  be  just 
the  same  as  if  he  had  published  the  libel,  yet  he  would 
have  committed  no  crime  against  the  law,  unless  that 
law  took  cognizance  of  mere  abstract  intention^  unac- 
companied by  any  definite  criminal  act.  On  the  other 
hand,  it  appears  to  be  equally  manifest,  that  where  any 
act  is  by  the  law  defined  to  be  illegal  and  criminal,  every 
one  is  punishable  who  voluntarily  does  the  prohibited 
act,  without  some  legal  justification  or  excuse,  furnished 
by  the  occasion  and  circumstances,  and  without  regard 
to  his  real  motive  and  intention.  To  hold  that  a  man 
should  be  absolved  from  penal  responsibiUty,  merely 
because  his  motives  were  kind,  benevolent,  and  philan- 
thropic, would  be  to  set  the  private  opinion  and  consci- 
ence of  every  one  above  the  law  to  the  utter  subversion 
of  the  law. 
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For  the  same  reason,  it  Is  obvious,  tliat  mere  abstract 
intention  and  motive,  where  the  act  is  voluntary,  cannot, 
without  reference  to  the  occasion  and  circumstances 
of  the  communication,  constitute  any  justification  or  ex- 
cuse which  the  law  can  safely  recognize. 

The  intention  of  the  publisher,  in  reference  to  crimi- 
nal, as  well  as  civil  liability,  is  capable  of  a  threefold 
distinction;  he  may,  in  the  first  place,  be  actuated  by  a 
malicious  and  malignant  intention  to  effect  the  parti- 
cular mischief  to  which  the  means  which  he  uses  tend  ; 
or,  on  the  other  hand,  his  object  may  be  benevolent  and 
laudable ;  or,  lastly,  he  may  be  indifferent  as  to  conse- 
quences, and  act  purely  from  some  collateral  motive* 
But  mere  intention  in  the  abstract,  and  without  refer- 
ence to  circumstances  which  supply  a  justification,  re- 
cognized by  the  law,  cannot  supply  a  test  of  exemption 
from  criminal,  any  more  than  firom  civil  liability. 

A  man  must,  in  respect  of  criminal,  as  well  as  reme- 
dial consequences,  be  presumed  to  contemplate  and  in- 
tend the  natural  consequences  of  his  own  act ;  if,  there- 
fore,  the  act  be  calculated  for  the  production  of  evil  con- 
sequences, he  must  be  taken  to  have  intended  them ; 
or  it  may,  with  greater  simplicity,  be  stated,  that  the 
wilful  doing  of  any  prohibited  act,  tending  to  public 
injury,  is,  in  the  absence  of  any  lawful  excuse,  in  itself 
criminal,  legal  malice  being  in  all  such  cases  a  mere 
formal  inference  of  law^ 

And  it  seems  to  be  clear  in  principle,  that  mere  inno- 
cency  of  intention,  so  long  as  the  act  is  voluntary  and 
designed,  in  the  absence  of  circumstances  which  amount 
to  a  legal  excuse,  cannot  exempt  the  party  even  from 
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criminal  liability.  Every  man  must  be  taken  to  know 
the  law;  to  hold  the  contrary,  would  be  to  confer  a  pre- 
mium on  ignorance^  which  would  afford  a  defence  for 
every  possible  transgression  of  the  law  (g), 

4thly.  In  the  next  place,  in  reference  to  the  criminal, 
as  well  as  tlie  civil  branch  of  the  subject,  the  occasion 
and  circumstances  of  the  communication  may  furnish 
either  an  cAsolute  and  peremptory  bar  to  criminal  re- 
sponsibility, or  a  qualified  one  dependent  on  the  par- 
ticular motive  and  intention  with  which  the  party  was 
actuated  in  making  such  communication. 

In  the  first  place,  it  is  in  some  instances  a  matter  of 
public  policy,  arising  from  the  occasion  of  making 
the  communication,  wholly  to  exempt  the  party  from  all 
penal  consequences,  at  least  from  the  ordinary  penal- 
ties annexed  to  defamatory  communications.  The 
same  principle  of  expediency,  which  operates  to  the  ex- 
emption of  a  legislator,  judge,  or  witness,  from  actions 
for  slander,  applies  to  the  question  of  exemption  from 
penal  liability. 

Thus,  if  in  the  course  of  a  legal  investigation,  a  wit- 
ness should  make  a  deposition  greatly  injurious  to  the 
character  of  another,  and  which  would,  if  published  un- 
der other  circumstances,  be  criminal;  yet  it  would  ob- 
viously be  impolitic  and  inconvenient  to  permit  a  penal 
prosecution  to  be  maintained  against  the  witness,  in  re- 
spect of  his  deposition,  founded  on  a  mere  suggestion. 


(g)  Ignorance  of  the  law  excuses  no  man ;  not  that  all  men  know  the 
law,  but  because  it  is  an  excuse  every  man  will  make,  and  no  man 
can  tell  how  to  confute  him. — Selden. 
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that  his  intention  was  maliciotts ;  for  it  would  necessa- 
rily be  a  great  hindrance  to  such  inquiries,  if  the  mo- 
tives of  witnesses  could  be  afterwards  brought  in  ques- 
tion. Though  his  motive  in  becoming  a  witness  might 
be  most  malicious  and  immoral,  his  testimony  might  be 
true  and  essential  .to  the  purposes  of  justice.  Corrup- 
tion on  the  part  of  a  judge,  or  perjury  on  that  of  a  wit- 
ness, must  necessarily  be  crimes  of  great  magnitude  un- 
der every  system  of  laws;  these,  however,  are  very  dis- 
tinct and  different  offences,  and  are  not  connected  with 
the  present  subject. 

In  the  next  place,  the  occasion  and  circumstances  of 
the  communication  may  supply  a  qualified  defence,  de- 
pendent on  the  actual  intention  to  injure.  The  consti- 
tuting a  large  and  extensive  barrier,  for  the  legal  pro- 
tection and  immunity  of  those  who  act  bond  fide  and  sin- 
cerely, according  to  the  occasion  and  circumstances  in 
which  they  are  placed,  is  not  only  just,  in  a  moral  point 
of  view,  and  advisable  as  a  measure  of  poUcy,  but  is 
absolutely  necessary  for  the  purposes  of  civil  society. 
Were  the  mere  probable  effect  and  tendency  of  a  publi- 
cation to  be  the  criterion  of  guilt,  without  reference 
to  the  real  motive  of  the  author  and  the  occasion  and 
circumstances  under  which  he  acted,  the  rule  would 
be  far  too  extensive  for  the  Convenience  of  mankind^ 
and  the  evil  residting  from  the  prohibition  would 
greatly  outweigh  \he  opposite  advantages  to  be  derived 
from  it. 

It  is  indeed  very  possible  that  a  party,  actuated  by 
the  very  best  intentions,  may  propagate  erroneous  no- 
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"dons,  but  so  long  as  he  urges  those  opinions  hand  fide ^ 
belieying  them  to  be  just,  and  intending  to  do 
good,  his  errors  are  not  likely  to  prevail  against 
the  better  sense  and  judgment  of  mankind  to  a 
very  serious  and  prejudicial  extent;  and  the  con- 
tingent and  casual  publication  of  erroneous  opinions 
cannot  be  placed  in  competition  with  the  splendid 
advantages  which  flow  from  permitting  fiiU  and  fair 
discussion  on  every  subject  of  interest  to  mankind, 
as  connected  with  religion,  politics,  philosophy,  and 
morals. 

The  security  of  the  public,  in  this  respect,  is  amply 
provided  for  by  distinguishing  between  that  which  is 
published,  with  a  sincere  and  honest,  though  unsuc- 
eessful  intention  to  do  right,  and  malicious  attempts  to 
injure  society  in  general,  or  individuals  in  particular, 
by  profane,  blasphemous,  seditious,  immodest,  or  defa^ 
matory  communications. 

This  general  principle  embraces  not  only  all  commu- 
nications made  on  subjects  of  public  interest,  but  also 
those  which  affect  the  characters  of  private  persons, 
provided  they  be  made  in  the  discharge  of  any  legal,  or 
even  moral  duty,  and  in  a  manner  suited  to  the  occa- 
sion. Here  the  boundaries  of  criminal  as  well  as  civil 
liability  seem  to  be  identical 

In  all  such  cases,  though  the  tendency  may  be  of  an 
injurious  nature,  it  is  a  question  whether  the  party  was 
really  actuated  by  a  good  and  honest  intention,  as  sug* 
gested  by  the  occasion  and  circumstances  under  which 
he  published,  or  whether  he  made  use  of  that  occa- 
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sion  as  a  cloak  for  carrying  an  injurious  and  malicious 
design  into  effect.  The  real  intention  of  the  party  is 
the  proper  test  of  criminality,  and  legal  is  commensu- 
rate with  moral  delinquency^ 

Here  a  question  of  considerable  importance  occurs : 
though  the  truth  of  a  slanderous  charge  may  be  no  jus- 
tification, yet  in  those  instances  where  malice  in  fact  is 
the  test  of  criminality,  where  the  question  is,  whe« 
dier  the  publisher  acted  sincerely,  or  merely  mali- 
ciously, and  not  with  reference  to  the  occasion,  ought 
it  not  to  be  admitted,  at  all  events,  as  collateral  evi- 
dence* to  shew  the  true  state  of  his  mind.  Thus, 
suppose  that  A.  writes  a  letter  to  B.,  stating  the  lat- 
ter to  have  been  guilty  of  disgraceful  conduct,  and 
that  the  defence  is,  that  the  letter  was  written  for  the 
purpose  of  admonition  and  advice,  not  with  a  view 
to  injure  or  offend  B.,  but  in  order  to  amend  and 
reclaim  him.  In  such  a  case,  the  question  would 
be,  as  to  the  sincerity  of  A. ;  if  he  were  sincere,  it 
would  be  contrary  to  sound  policy  and  natural  jus- 
tice to  punish  him  as  a  criminal;  if  he  assumed  the  mask 
of  firiendship,  in  order  that  he  might  wound  with  im- 
punity, he  would  deserve,  for  his  hypocrisy,  a  higher 
degree  of  punishment.  Now,  as  the  issue  would,  in 
such  a  case,  be  on  the  mere  fact  of  sincerity,  it  is  mani- 
fest, that  if  the  prosecutor  could  show  that  the  impu- 
tation was  false  in  fact,  and  that  B.  knew  it  to  be 
false,  this  would  at  once  be  decisive  to  show  that  he  did 
not  act  bondjtde^  and  although,  on  the  other  hand,  proof 
that  the  facts  were  true,  or  that  B.  believed  them  to  be 
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true,  would  not  be  absolutely  decisive  as  to  bis  sincerity 
of  intention,  yet  still  there  can  be  no  doubt  as  to  the 
materiality  of  such  evidence. 

In  such  cases,  one  of  three  courses  must  necessarily 
be  adopted,  either,  first,  to  assume  the  faldty  of  the 
imputation ;  or,  secondly,  to  assume  its  trtdhj  (or  at 
least  not  to  assume  its  falsity;)  or,  thirdly,  to  admit 
evidence  of  the  fact.  The  first  of  these  must  at  once 
be  rejected,  so  inconsistent  would  it  be  with  reas<»i 
and  natural  justice,  to  subject  any  one  to  punishment 
on  the  assumption  of  a  fact,  without  permitting  him 
to  disprove  it.  Each  of  the  other  alternatives  would 
be  attended  with  its  peculiar  difiiculties,  it  would 
be  highly  inconvenient  to  try  a  collateral  charge 
against  the  prosecutor,  or  it  may  be  a  stranger,  fiir 
more  heinous,  than  the  principal  one  against  the  de- 
fendant. On  the  other  hand,  were  the  truth  to  be 
presumed,  or  at  least  the  falsity,  not  assumed,  a  malicious 
libeller  might  be  acquitted,  of  whose  maHce  the  most  de- 
cisive proof  might  have  been  adduced.  The  latter,  how- 
ever, would  probably  be  the  less  inconvenient  conse- 
quence of  the  two,  for  many  of  the  most  weighty  objec- 
tions against  admitting  the  truth  of  a  personal  and  de- 
famatory charge  to  afford  ground  of  justification  or  ex- 
cuse, would  also  apply  to  the  exclusion  of  proof  of  the 
fact  as  collateral  evidence.'  It  is  also  to  be  recollected, 
that,  after  all,  the  truth  or  falsity  of  the  charge  would 
not  be  the  real  question,  and  would  be  material,  so  far 
only  as  it  tended  to  show  the  real  intention  of  the  party 
who  made  it ;  and,  therefore,  even  admitting  the  fact 
to  be  true,  still  the  prosecutor  would  be  at  liberty  to 
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show  that  the  defendant  did  not  act  on  any  belief  of 
the  truth,  or  even  if  he  did,  that  he  was  actwUed  by  & 
malicious  intention  to  injure  or  offendi  and  not  with  a 
fair  and  honest  intention  to  effect  a  beneficial  object; 
and,  on  the  other  hand,  the  defendant  would  be  at  li- 
berty,  even  though  he  admitted  the  imputation  to  be 
false,  to  show  that  he  believed  it  to  be  true,  and  that  he 
acted  on  that  supposition  with  a  btmdjide  intention  (i). . 

(i)  The  law  of  Engiand,  it  will  be  aeeni  on  the  trial  of  an  infonaa- 
tioD  or  indictment  for  publishing  a  defamatory  libel  reflecting  on  an  in- 
dividual*  excludes  evidence  of  the  truth  of  the  contents,  though  it  be 
offered  merely  with  a  view  to  prove  or  disprove  the  malice  of  the  pnb^ 
Usher. 

It  has  been  strongly  urged,  (see  the  Edinbni^b  Review,  for  the 
year  1816,)  that  in  thus  rejecting*  evidence  of  the  truth,  injustice:  is 
done ;  and  it  must  be  admitted  at  once  that  to  exclude  -such  proof^ 
and,  at  the  same  time,  to  raise  any  presumption  that  the  charge 
was  false,  because  it  had  not  been  proved  to  be  true,  would  be 
productive  of  gross  injustice  to  a  defendant  in  such  a  prosecu- 
tion. On  the  other  hand,  although  to  exclude  proof  that  the 
diarge  was  false,  and,  which  is  still  more  material,  that  the 
defendant  knew  it  to  be  false,  would  be  to  ekclude  the  most 
cogent  evidence  of  malice,  the  consequence  would  be  less  repug- 
nant to  men's- sense  of  natuhil  justice,  inasmuch  as  it  is  preferable  to 
err  on  the  side  of  mercy,  especially  as  the  defect  might  frequently  be 
supplied  by  other  evidence,  so  seldom  does  it  happen  that  the  same 
malicioos  feeling,  which  is  strong  enough  lo  cause  a  i^arty  to  invent  a 
deliberate  fiction,  does  not  also  betray  itself  by  collateral  indications^ 
'The  effixt  of  such  an  exclusion  is  also  diminished  by  the  consideration 
that  the  objection  is  applicable  only  to  that  intermediate,  though  large 
class  of  cases,  where  actual  malice  is  the  proper  test  of  guilt;  and  that 
against  the  inconvenience  which  no  doubt  must  result  from  excluding 
such  evidence  in  this  class  of  cases,  are  to  be  set  off  those  opposite  in- 
conveniences, already  adverted  to,  which  would  arise  from  the  admitting 
such  evidence :  the  necessity  for  inquiring .  into  the  most  serious 
VOL.  I.  1 
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The  d{^[ree  of  punishment  to  be  inflictedf  in  respect 
of  a  noxious  and  illegal  conununication^  must  necessa- 
rily depend  much  on  the  species  and  degree  of  injury 

and  complicated  criminal  charges  in  a  collateral  proceeding  of  far 
less  importance;  the  constituting  a  tribunal  for  indirectly  trying 
moral  offences,  of  which  the  law  itself  takes  no  cognizance;  the 
danger  to  be  apprehended  to  the  public  peace  from  permitting 
insults  to  be  offered  where  the  truth  can  be  proved,  without  restraint, 
and  thus  driving  men  to  avenge  such  insults  by  violence;  and 
last,  but  not  least,  the  hardship  which  would  be  occasioned  to 
individuals  in  permitting  their  conduct  and  reputation  to  be  put  ia 
hazard,  it  may  be  coUusively,  by  proceedings  to  which  they  are  not  par- 
ties. It  has  been  urged  that  the  same  kind  of  hardship  may  arise  on 
a  justification  in  a  civil  action ;  but  there  from  the  nature  of  the  case, 
the  danger  is  much  limited  by  the  consideration  that  the  plaintiff  can- 
not coUusively  implicate  the  character  of  a  third  person  without  injur* 
ing  his  own.  If  A.  were  to  publish  that  B.  had  been  guilty  of  adultery 
with  the  wife  of  C,  and  on  an  action  for  damages  brought  by  C.  and 
his  wifie,  A.  were  to  justify,  alleging  that  the  &ct  was  true,  the  chaiae- 
ter  of  B.  would  no  doubt  be  implicated  in  the  result,  though  he  had  no 
means  of  becoming  a  party  to  the  proceeding;  but  in  such  a  case  there 
would  be  little  probability  of  collusion  between  A.  and  the  husband 
for  the  purpose  of  defaming  B.,  when  it  is  considered  that  the  object 
could  not  be  accomplished  except  by  means  of  a  verdict  which  le* 
corded  the  dishonour  of  C.  and  the  in&my  of  his  wife.  In  the  civil 
proceeding,  therefore,  litde  of  abuse  or  inconvenience  can  arise  from 
an  implication  of  a  third  person  in  a  justification  -of  this  nature, 
whilst  in  a  prosecution  to  be  instituted  by  a  stranger,  no  such  restraint 
on  the  abuse  would  operate. 

It  is  true  tliat,  as  the  law  now  stands,  the  defamed  or  injured  party 
is  usually  the  prosecutor,  but  it  by  no  means  follows  that  prosecutions 
would  be  so  limited  if  such  a  justification  were  to  be  permitted,  and  a 
recent  instance  (R.  v.  Burdett,  4  B.  and  A.  314.)  is  sufficient  to  show 
that  the  characters  of  third  persons  may  be  deeply  implicated  in  pro- 
secutions to  which  they  are  strangers. 

Ir  has  further  been  urged  that,  in  the  criminal  proceeding,  the  real  ob* 


PRELIMINARY  DISCOURSE;  CxivR 

likely  to  result  from  the  act  It  is  obvious  tliat^  in  many 
instanoes,  it  ought  to  be  regulated  in  analogy  to  cor* 
refliK>nding  penid  provisions  contained  in  the  same  code. 


ject  of  legal  interference  is  the  protection  of  the  de&med  party,  and 
that  the  injniy  to  the  public  is  but  a  legal  fiction.  Now  that  one 
main  ground  of  penal  infliction  in  snch  cases,  recognised  by  the 
law  of  England,  is  the  protection  of  individuals,  may  readily  be  ad- 
mitted, but  this  is  not  the  only  one;  another  and  equally  im- 
portant object,  as  may  be  collected  from  the  language  and  de- 
cuions  of  the  courts,  is  the  preservation  of  the  pubUc  peace,  and 
this  may  clearly  be  inferred  from  the  consideration  that  a  pubfi- 
cstkm  of  a  libel  is  penal,  though  it  be  strictly  confined  to  the  party 
de&med;  this  would  be  unnecessary  if  the  law  regarded  merely 
the  injured  credit  of  the  individual,  but  is  absolutely  necessary,  if 
aecnrity  to  the  public  be  also  the  object  of  the  law.  The  same  condu- 
sion  is  to  be  drawn  from  the  considemtion  that  the  law  punishes  libels 
on  the  dead  as  well  as  on  the  living,  out  of  the  just  apprdiension  that 
otherwise  the  fiunily  of  the  deceased  would  visit  the  insult  as  a  per* 
sonal  affront  to  themselves ;  and  one  reason,  and  that  a  forcible  one,  for 
pmiishing  libels,  even  on  the  subject  of  religion,  is  the  consideration 
that  to  revile  a  man's  rdigion  cannot  but  be  regarded  as  an  indirect 
affioDt  to  himself.  Were  the  object  of  civil  and  criminal  visita- 
ticm  in  respect  of  personal  defamation  by  means  of  libels  identical, 
it  is  evident  that  one  and  the  same  process  ought  to  serve  for  both,  and 
that  in  England  as  in  Scotland,  the  prosecutor  should  be  allowed  to 
proceed  at  once  for  amends  to  the  individual,  and  also  for  the  infliction 
of  a  fine  or  imprisonment,  if  indeed  any  penal  censure  ought  to  follow 
where  the  object  is  simply  the  protection  of  the  individual,  and  where 
the  awarding  damages  would  probably  be  sufficient  for  the  purpose. 

Bot  it  is  urged  (hat  the  practice  of  the  Court  of  King's  Bench 
in  refiising  a  criminal  information  where  the  alleged  libel  is  true,  shows' 
that  the  protection  is  of  a  personal  nature.  It  must,  however,  be 
leooUeeted  that  in  granting  or  refusing  criminal  informations  in  case  of 
libels,  the  Court  of  King's  Bench  exercises  a  discretionary  power, 
acting  on  principles  which  are  peculiar  to  that  proceeding,  and  that  the 
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When  such  an  offence  amounts  to  the  crimen  lata  ma- 
jesiatist  the  offender  is  of  course  subject  to  the  penal- 
ties of  treason.    Where  the  offence  consists  in  a  solici- 


pracUoe,  in  the  instaooe  of  a  criminal  information  for  a  libel,  is  not  only 
peculiar  to  that  proceeding  but  irreconcilable  with  the  ordinary  princi- 
plet  of  jurisprudence  on  ^hicb  the  law  of  libel  in  England  is  founded. 
The  general  rule  is,  that  the  truth  or  falsity  of  a  libel  is  immaterial,  whilst 
in  this  instapce  it  is  made  the  'first  and  essential  object  of  preliminary  in- 
quiry,—of  an  inquiry  conducted  in  a  mode  foreign  to  the  ordinary  foims 
of  criminal  justice,  not  by  eridenoe  before  a  jury,  but  by  affidavits. 
Such  a  mode  of  investigation,  at  all  times  unsatisfiictory,  is  the  more^so 
where  the  defendant,  though  the  alleged  libel  be  perfectly  true,  has  no 
means  of  compelling  those  who  know  the  truth  to  establish  it  by  their 
affidavits ;  and  yet,  when  the  information  has  been  granted,  he  is  ex- 
cluded from  giving  evidence  of  the  truth,  although  the  information  was 
jgranted  only  on  the  assumption  that  the  statement  was  false,  a  circum- 
stance which  necessarily  tends,  to  raise  an  unfavourable  prejudice 
against  him  on  the  trial.  Notwithstanding  such  considerations,  the 
result  is  far  more  beneficial  than  might  have  been  expected,  or  than 
possibly  could  have  happened,  had  the  practice  been  general.  The 
truth  is,  that  although  the  Court  of  King*s  Bench  is  open  to  all  appli- 
cants for  criminal  informations,  yet  in  cases  of  libel  it  is  seldom  re- 
sorted to  but  by  persons  of  rank  or  wealth.  The  proceeding  by  infor- 
mation for  a  libel  is  a  kind  of  intermediate  course  between  treating 
the  insult  as  an  af&ir  of  honour,  and  the  mor^  vulgar  and  plebeian 
purse  of  presenting  a  bill  of  indictment  at  the  sessions  or  assitts. 
pie  libelled  party  has  an  opportunity  of  exculpating  himself  by  means 
pf  a  denial  of  the  imputation  on  his  cobduct  and  character  in  the 
most  public  manner,  and  under  a  solemn  sanction;  his  adversaiy 
is  the  more  ready  to  make  concession  where,  from  the  form  of  the  pro- 
ceeding, his  character  for  courage  is  not  implicated,  and  where  the  truth 
of  the  fact  having  been  solemnly  denied,  an  opportunity  is  afibrded  foe 
explanation,  concession,  or  apology.  And  thus  it  happens  that  a  course 
of  proceeding  which,  is  to  a  certain  extent  inoonsistent  with  general 
principles,  is  in  iu  limited  application  rendered  beneficial  by  parti- 


PKELIMINARY  DISCOURSE.  CXllX 

tation  to  commit  some  other  substimtive  offeftce^ 
which  is  in  consequence  perpetrated,  then  it  par- 
takes of  the  nature  of  that  offence,  aud  is,,  in  effect, 
but  a  means  of  its  accomplishment.  But  where  the 
criminal  object  is  not  accomplished,  in  consequence 
of  such  an  illegal  solicitation,  there  is  room  for  a  dis? 
tinction  in  favour  of  the  offender,  to  allow  him  the  be- 
nefit of  a  locus  pcenitenticB  (A), 


cular  considerations.  Men  cannot  be  moulded  and  adapted  to  the 
laws :  the  laws  must  be  accommodated  to  men,  not  such  as  they  ought 
to  be,  but  such  as  they  are ;  and  if  even  a  portion  of  a  considerable  and 
powerful  class  of  the  community  can  be  induced  to  submit  themselves 
to  the  law  instead,  of  resorting  to  violence,  this  is  an  advantage  to  so- 
ciety which  it  would  be  unwise  to  sacrifice  for  the  mere  sake  of  legal 
symmetry;  and  the  practice  may  well  be  permitted,  without  esta- 
blishing  any  general  rule,  even  although  it  be  irreconcilable  with  the 
ordinary  and  general  principles  on  which  the  law  proceeds. 

(&)  Some,  it  is  well  known,  have  supposed  that  the  publication  of  a 
defamatory  satire  was,  by  the  law  of  the  Twelve  Tables,  punishable 
with  death.    Montesquieu,  Sp.  of  Laws.    The  authority  for  this  is  a 
quotation  by  St.  Augustine  (De  Chritale  Dei,  lib.  2.  c.  9.)  from  Cicero 
de  Republic^,  lib.  4.  c.  10.     In  that  passage,  Scipio  Africanua,  di:»r 
coursing  of  the  licentiousness  of  the  Greek  comedies,  speaks  thus  :-t 
Apud  Grsecos  fuit  etiam  lege  concessum,  ut  quod  vellet  comcedia,  de 
quo  Tellet  nominatim  diceret.  Nostrte  contra  xii.  tabula  cum  perpauca3 
les  capite  sanxissent  in  his  banc  quoque  sanciendara  putaverunt :  Si 
^wd$  oecentaviaet  (actitaviiset)  she  carmen  condidktet  quod  infamicon 
faceret  Jiagitiumve  aUeri.     Pnsclar^,  judiciis  enim  magistratuum  dis- 
ceptationibuslegitimispropositam  vitam,  non  poetarum  ingeniis  habere 
deberous,  nee  probrum  audire  nisi  e&  lege  ut  respondere  liceat  et  judicio 
defendere. 

It  would  be  difficult,  however,  in  the  absence  of  stronger  and  more 
direct  authority,  to  accede  to  this  position  that  the  Decemviral  Code' 
paoisbed  thrs  offence  capitally,  although  certainly  the  pcmacopitif  did 
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At  all  events,  the  punishment  ought  never  to  exceed 
that  which  would  by  law  have  been  inflicted,  had  the  of- 
fence, to  the  accomplishment  of  which  the  solicitation  or 

not  always  mean  the  punishment  of  death.  For,  in  the  first  place, 
the  authority  b  weakened  by  the  consideration  that  St.  Augustine  him- 
self does  not  profess  to  communicate  the  eiact  words  even  of  Cicero. 
Secondly,  the  immediate  and  shocking  severity  of  a  law  which  visited 
the  authors  of  calumnious  verses,  such  as  would,  in  many  instances, 
merit  contempt  rather  than  legal  penalties,  and  prove  far  more  fatal  to 
the  reputation  of  the  author  than  to  the  honour  of  the  object  of  his 
attack,  affords  intrinsic  evidence  su£Bcient  to  excite  strong  suspicion 
and  doubt  upon  the  subject,  in  the  absence  of  the  roost  direct  and 
certain  evidence,  of  the  existence  of  such  a  law.  Such  doubts  acquire 
additional  force  from  a  consideration  of  the  sources  from  which  the 
•Decemviral  Code  was  compiled. 

The  Athenian  laws  were  those  which  were  principally  consulted  by 
the  framers  of  the  Twelve  Tables.  Liv.  iii.  31.  Cell.  Noct.  AtL  xz.  i. 
but  they  afforded  no  prototype  for  such  a  law.  The  laws  of  Solon,  it 
is  well  known,  punished  calumniators  by  subjecting  them  merely  to 
pecuniary  fines.  (1  Pet.  Leg.  Attic.  Lycias  in  Theomnestem.)  It 
is  not  probable,  therefore,  i.  priori^  that  :the  framers  of  the  new  laws 
would  have  'visited  the  offence  with  so  incommensurate  and  vin- 
dictive a  punishment.  It  has,  indeed,  been  suggested  that  this 
was  a  part  of  the  Leges  Regis,  which  vras  retained  in  the  Twelve 
Tables.  There  seems,  however,  to  be  no  trace  of  any  such  prior 
law;  and,  from  the  very  passage,  as  quoted  from  St.  Augustine,  it 
may  be  inferred,  that  the  law  of  the  Twelve  Tables  contained  the  first 
lestraint  of  that  license  to  defame,  which  had  been  abused  by  the 
Greek  comedians.  Apud  Graecos  fuit  etiam  lege  concessum  ut  quod 
vellet  Comoedia  de  quo  vellet  nominatim  diceret,  NoUr^B  euntra 
duodedm  tabula,  &c.  In  the  absence  of  any  historical  evidence  of  the 
previous  existence  of  such  a  law  as  part  of  the  Leges  Regis,  it  is  im- 
probable that  any  such  existed  in  that  rude  and  illiterate  era  of  the 
Roman  hbtory,  previous  to  the  formation  of  the  Twelve  Tables,  when 
few  were  likely  to  offend  by  reading,  still  fewer  by  writing,  satires. 
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libel  tends^  been  actuaDy  committed.  This  observation 
ought,  however,  to  be  confined  to  those  instances  where 
the  ofienoe  consists  in  the  attempt  to  provoke  or  incite 

That  the  Romans^  howerer,  were  in  the  habit  of  making  aod  reciting 
verses  when  the  law  of  the  TweWe  Tables  was  enacted,  and  that  those 
laws  contained  sanctions  to  restrain  the  abuse  of  that  practice,  clearly 
appears.  Hius  Cicero,  (Tuscul.  Disp.  lib.  4.  c  2.)  *  Gravissimus 
auctor  in  originibus  dixit  Cato,  roorem  apud  majores  hunc  epulanim 
Aiisse,  ut  deinceps  qui  accubarent  canerent  ad  tibiain  clarorum  Tirbrum 
laudes  atque  rirtutes.  Ex  quo  perspicuum  est,  et  cantus  tum  fuisse 
rescriptos  Tocum  sonis,  et  carroina,  quamquam  id  quidem  etiam  XIL 
Tabulae  declarant,  condi  jam  tum  solitum  esse  carmen ;  quod  ne  liceret 
fieri  ad  alterius  injuriam,  lege  sanxerunt."  It  follows,  that  so  far  was 
Cicero  from  knowing  or  supposing  that  any  law  existed  anterior  to 
those  of  the  Twelve  Tables,  which  punished  the  author  of  deftimatory 
Terse,  that  he  even  cites  the  law  of  the  Twelve  Tables  to  show  that 
songs  were  composed  at  all  in  that  remote  i^e. 

Did  the  Decemviri  create  such  a  law  for  political  purposes,  and  in 
order  to  support  an  usurped  authority  ?  M.  Montesquieu,  the  author, 
at  least  the  supporter,  of  this  suggestion,  seems  to  have  eagerly  admitted 
the  existence  of  the  law  for  the  purpose  of  building  a  theory  upon  it.  He 
attempts  to  show,  that,  of  the  three  great  forms  of  government,  the  aris- 
tocratical  is  that  which  visits  libellers  with  most  severity,  and  cites  this 
law  of  the  Decemvirs  by  way  of  illustration.  To  confute  such  a  theory 
would  be  a  departure  from  our  present  subject.  It  is  strikingly  in 
opposition  to  the  description  which  Tacitus  gives  with  so  much  force 
and  feeling,  of  the  ultimum  in  iervitute  suffered  by  the  Romans 
under  the  tyranny  of  Domitian.  But  if  there  be  a  difficulty  in  ac- 
counting for  the  origin  of  such  a  law,  there  would  be  a  still  greater 
one  in  accounting  for  the  approbation  which  the  laws  received,  as  well 
from  the  Roman  people  as  from  their  historians.  The  punishing  of 
those  who  had  libelled  illustrious  persons,  with  capital  penalties,  under 
pretence  of  a  violation  of  the  Lex  Isesee  Majestatis,  was  accounted 
a  tyrannical  and  sanguinary  measure  in  the  times  of  Sylla,  Augus- 
tus, and  Tiberius;  what  then  would  have  been  thought  of  such  a 
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some  pai*ticular  indiyidual  to  the  conunisdon  of  an  of* 
fence.  For  it  may  receive  a  great  aggravation  from  ita 
tendency  to  produce  a  widely  extended  mischief  from  its 

penalty  for  defomation  in  an  early  age  of  the  Republic?  How  is  it 
possible  to  suppose  that  so  severe  and  tyrannical  a  law  would  have 
been  favourably  received  by  the  people,  or  afterwards  commended 
l^  their  great  historians  ?  — (See  Tacitus,  Annal  iii.  27;  Livy, 
lib.!.)     . 

On  the  other  hand,  in  addition  to  the  weakness  of  the  proof  which 
can  be  adduced  as  to  the  existence  of  such  a  law  as  part  of  the  Twelve 
Tables,  and  the  internal  evidence  which  the  supposed  law  affords  to 
disprove  itself^  it  may  be  observed,  that  the  laws  oY  the  Twelve  Tables 
did,  in  fact,  prohibit  all  personal  injuries  under  a  pecuniary  penalty.   .' 

Si  injuriam  ^it  alteri  viginti  quinque  aeris  poenae  sunto. 

In  the  language  of  the  Roman  jurists,  earlier  as  well  as  later,  the 
g^eral  term  injuria  included  a  wrong  by  writing  or  speaking,  as  well 
a:}  by  personal  violence.  Was  then  a  libeller,  by  the  same  law,  pu- 
nishable by  a  moderate  pecuniary  fine,  as  a  compensation  to  the  party 
injured,  whilst  his  life  was  forfeited  to  the  state?  Or,  if  the  private 
wrong  did  not  fall  within  the  scope  of  the  term  tn;urui,  was  actual  or 
personal  violence  punished  by  a  fine  only,  whilst  the  slightest  injury  to 
reputation,  by  a  song,  or  by  writing,  to  be  visited  by  capital  puni^ih- 
ment  t  Again,  there  is  great  reason  for  supposing  that,  by  the  laws 
of  the  Twelve  Tables,  the  author  of  the  Carmen  malum  vras  subjected, 
not  to  capital  punishment,  but  to  corporal  casti(^tion  by  beating. 

The  principle  of  retaliation  which  was  recognised  by  that  Code,  was 
obviously  inapplicable  in  the  case  of  a  malignant  and  satirical  poem. 
To  allow  retaliation  would  be  but  an  illusory  vindication  to  an  honour- 
able but  illiterate  man,  who  had  suffered  from  an  offensive  and  pro- 
voking satire ;  and  it  is  not  impossible,  that  the  subjecting  the  body  of 
the  offender  to  the  actual  cudgel  of  the  sufferer,  might  be  deemed  the 
approximate  substitute  for  the  use  of  the  invisible  and  intellectual, 
but  rude,  powerful,  and  more  galling  lash  of  satire,  the  application  of 
which,  in  return,  was  impossible.    Be  this  as  it  may,  certain  it  is, 
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influence  on  numbers.  As  in  the  case  where  an  ofi- 
fender  is  guilty  of  printing  and  circulating  irreligious, 
seditious,  or  immoral  pubhcations  amongst  society  in 

that  the  suppUaum  Jasttiariwn  was  a  punishment  inflicted  upon  libel- 
lers by  the  ancient  Roman  law,  and  as  many  able  commentators 
have,  with  great  reason  supposed,  by  the  law  of  the  Twelve  Tables. 
Horace,  in  his  welUknown  lines,  in  reference  to  the  carmen  famomm^ 
not  only  specifies  the  mode  of  punishment,  but  seems  to  cite  the  law 
which  inflicted  it  as  the  first  which  was  made  in  restraint  of  libels : 

Quinetiam  lex 
Poenaque  lata,  malo  quse.nollet  (»rmine  quemquam 
Describi:  rertere  modum,^/brmtd!i7t«yitf^M 
Ad  bene  dicendum  delectandumque  redacti. 

Epist.  lib.  11.  ep.  1.  v.  152. 

That  the  pttnafmtuaria  was  inflicted  on  one  class,  at  least,  of  libel- 
lers, is  generally  admitted  by  the  unanimous  voices  of  legal  as  well  as 
poetical  commentators.  And  it  is  not  easy  to  ascribe  this  mode  of 
punishment  to  any  other  period  than  that  of  the  Twelve  Tables. 
Cicero,  as  well  in  the  passage  quoted  by  St.  Augustine,  from  the  De 
Republidl,  as  in  that  cited  from  the  Tuscnlan  Disputations,  expressly 
refers  to  the  law  of  the  Twelve  Tables  as  the  first  which  applied  re-* 
strauDt  to  the  carmen  infame.  The  punishment,  therefore,  to  which 
ih%formido  Juttis  of  Horace  refers,  could  not  well  be  earlier  than  the 
law  of  the  Twelve  Tables ;  neither  could  it  well  be  later,  for  the  con- 
text shows  that  the  poet  was  describing,  as  matter  of  history,  the  earliest 
check  imposed  by  the  law  on  the  publication  of  defamatory  Tersest. 

Any  later  law  inflicting  such  a  punishment,  must,  in  all  probability, 
have  been  enacted  previously  tO'  the  Pordan  law,  which  took  away 
from  the  magistrate  the  power  of  inflicting  corporal  punishment  on  the 
person  of  a  Roman  citizen :  there  is,  however,  no  trace  to  be  found 
of  the  abrogation  of  the  capital  punishment,  and  the  substitution  of 
the  suppUehm  fuituarium,  either  in  that  interval  or  at  any  other  time ; 
nor  does  it  appear  that  capital  punishment  was  ever  inflicted  under  this 
supposed  law  of  the  Twelve  Tables.    Some,  indeed,  have  doubted 
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general^  at  the  hazard  of  tainting  and  corrupting  the 
principles  of  the  great  body  of  society. 
It  seems  to  be  very  doubtfid,  whether^  in  point  of 

whether  the  punuhment  by  beating  was  kDown  to  the  DeoeioTinl 

laws,  (Hotomano,  c.  77.;  Dirksen  on  the  Twelve  Tables,  511.)  and 

therefore  infer  that  the  law  cited  by  Horace  is  of  later  date.    Tliis, 

howerer,  seems  to  be  an  erroneous  assumption.    See  Cicero  de  Legi- 

bus ;  Augustin,  de  Civ.  Dei,  Lib.  21 .  c.  1 1 .    Octo  poenarum  genera  in 

legibus  continentur,  damnum,  vincula,  verbera,  talio,  ignominia,  exi- 

Hum,  mors,  servitus :  and  see  Dirksen's  Fragments  of  the  Laws  of  the 

Twelve  Tables,  ad  tab.  8.  fr.  14. 

Again,  allusion  seems  to  be  made  to  the  same  law  in  the  De  Arte 

Poetic&: 

Lex  est  accepta,  Chorusque 

Turpiter  obticuit,  sublatoji^ie  nocendi. 

.  It  is  very  difficult,  indeed,  to  suppose  that  Horace  and  Cicero  did 
not  allude  to  the  same  law,  when  each  was  speaking  of  the  abuses 
which  had  arisen  from  unrestricted  license,  and  of  the  legal  restraints 
which  tkos^  abuses  had  occasioned.  Nor  is  it  easy  to  suppose  that 
Horace,  in  the  passages  cited,  referred  to  different  laws.  If,  however, 
the  law  of  the  Twelve  Tables  visited  this  offence  with  fustigation,  it  is 
impossible  to  suppose  that  the  punishment  was  capital.  It  has  indeed 
been  suggested  that  Cicero,  in  the  passage  cited  from  St.  Augustine, 
asserted  that  the  offence  was  capital  by  the  law  of  the  Twelve  Tables, 
because  it  vras  a  punishment  which  might  produce  death,  although  that 
was  a  consequence  not  only  not  intended,  but  prohibited,  by  the  law. 
^-See  Heineccius,  Ant.  Rom.  Ad.  Inst.  Lib.  iv.  tit.  iv.  s.  2. 

It  Is,  however,  difficult  to  suppose  that  Cicero,  who  himseU^  in  a 
passage  already  cited,  enumerated  distinctly  the  different  modes  of 
punishment  authorised  and  practised  by  the  law,  and  in  which  he  men- 
tions Verbera  as  distinct  from  all  which  could  be  considered  capital, 
such  as  Mors  Exilium,  &c.  should  confound  the  quality  and  degree 
of  a  higher  species  of  punishment  with  the  effect  and  possible  con- 
sequences of  a  distinct  and  inferior  one. — Be  this  as  it  may,  it 
is  certain  that  many  critics  and  able   commentators  have  main- 
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principle^  any  penalty  by  fine  or  imprisonment  ought  to 
be  inflicted^  in  respect  of  personal  defamation,  where 
the  injured  individual  can  obtain  complete  satis&ction 


tained  the  opinion  that  the  law  of  the  TVelve  Tables  ponished  the 
offence,  not  capitally,  but  by  fustigation.  ^-  Fustuarinm  rapplicium 
constitutum  erat  in  aoctorem  carminuro  infamiam.  Porphyrion,  ad. 
Horat. — ^HeiDeccias.  Ant.  Rom.  Lib.  iv.  tit.  iv.  s.  2.  Lege  ;ui.  tabu- 
lanun  cautum  est  ut  fustibus  feriretur  qui  publico  inveheretur.-— 
"Coinutus  ad.  Pen.  Sat.  1.  Si  quis  carmen  occentassit  quod  alteri  6a- 
gitium  fiaxit,  fuste  cteditor. — CharondaSi  S.  55.  Dirksen  ad.  xti.  Tab. 
515.  Si  quia  pipulo  occentassit  carmenve  condidisset  quod  infamiam 
fiait  flagitiumve  alteri,  fuste  ferito. — ^Festus. 

After  all,  it  is  matter  rather  of  speculative  curiosity  than  of  practical 
utility,  to  inquire  whether  the  decemvirs  did  or  did  not  annex  capital 
punishment  to  this  offence ;  if  they  did,  the  instance  must  stand  as 
asolitaiy  and  anomalous  memorial  of  barbarous  ignorance  and  cruelty 
in  the  annals  of  jurisprudence;  one  without  a  prototype  in  former,  or 
a  parallel  in  succeeding  generations.  History,  however,  records  no 
instance  in  whidi  this  law,  if  it  existed,  was  ever  put  in  force,  and  in 
no  succeeding  age  of  the  Roman  republic  or  empire,  not  even  under 
the  worst  seasons  of  imperial  tyranny  and  oppression,  was  the  offence 
of  libel  tt^Aoti^iitftmc^ion  made  capital,  though  certainly  the  punish- 
ment of  death  was  annexed  in  after  times  to  several  modifications  of 
the  crime.  Notwithstanding  the  charge  which  M.  Montesquieu  has  urged 
against  Sylla,  of  having  augmented  the  punishment  against  libellers  and 
satirists,  yet  it  seems  that  by  his  laws  they  were  in  general  subject  merely 
to  pecuniary  fines,  at  least  no  punishment  is  mentioned  except  one.^ 
See  Matthsus,  ad.  lib.  47.  Dig.  tit.  4,  s.  4.  The  Cornelian  law  an- 
nexed to  the  oflfence  a  penalty  of  a  remarkable  nature,  which  has 
given  rise  to  some  doubt:  ''Si  quis  librum  ad  infieimiam  alicujus 
pertinentem  scripserit,  composuerit,  ediderit,  dolove  malo  fecerit  quo 
quid  eorum  fieret,  etiam  si  alierha  narmne  ediderit,  vel  sine  nomine  de 
e&  re  injuriarum  i^ere  Itcere  et  si  condemnatus  sit  qui  id  fecit  inieita- 
Ifilem  ex  lege  esse  jubere.''  This  law,  according  to  some,  was  meant  to 
deprive  a  libeller  of  the  right  of  making  a  testament    The  real  mean- 
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in  damages.  It  would  obviously  be  an  inconvenient 
and  unwarranted  restraint  on  natural  liberty  to  impose 
a  sentence  of  imprisonment  where  ample  amends  could 

ing  seems  to  have  been,  that  he  should  be  incapable  of  giving  his  tes- 
■ti'moDy  in  a  court  of  justice ;  an  appropriate  disqualification,  founded 
probably  on  the  presumption  that  a  man  who  by  a  felse  and  anony 
mom  charge,  whether  of  a  judicial  or  extrajudidal  nature,  had  delibe* 
rately  attempted  to  destroy  the  reputation  of  another,  coidd  not  be 
deemed  worthy  of  credit  as  a  witness. 

The  fact  that  Sylhi,  (Cic  Fam.  Epist.  3. 11.)  Augustus,  and  Tibe- 
rius, punished  those  who  were  guilty  of  writing  libels  on  illustrious 
persons  with  death,  under  the  strained  pretence  of  a  violation  of  the 
Lex  lasa  Majatati$,  is  strong  to  show  that  no  general  law  then  existed 
which  warranted  capital  punishment.  It  is  much  more  probable  that 
they  would  have  enforced  or  revived  an  obsolete  law  than  have  in* 
curred  the  odium  of  such  a  manifest  abuse  of  a  different  law.  Tibe- 
rius, under  the  pretence  that  Agrippina,  his  daughter  in  law,  had  indi* 
reedy  calumniated  him,  by  reftmng  to  eat  apples  which  he  knew  she 
did  not  dare  to  taste,  and  which  be  offered  that  her  refusal  might  af- 
ford a  pretext  for  complaint,  and  also  by  her  seeking  refuge  from  his 
monstrous  cruelty  at  the  statue  of  Augustus,  caused  her  to  be  beatem 
for  the  supposed- calumnies,  with  such  violence  as  to  force  out  one  of 
her  eyes.  Not  content  with  sudi  savage  barbarity,  and  jealous  least 
a  more  merciful  fate  should  deprive  him  of  his  unhappy  victim,  he 
endeavoured  to  prevent  a  voluntary  death,  by  forcing  food  into  her 
mouth,  and  even  pursued  hb  abominable  revenge  beyond  the  grave, 
by  heaping  insult  on  her  memory.  And  yet  had  this  monster  the 
audacity  to  claim  commendation  for  his  mercies. 

Quondam  vero  inter  coenam  porrtcta  a  se  poma,  gustare  non  ausam 
etiam  vocare  desiit,  simulans  se  veneni  crimine  arcessi,  cum  prflestruc- 
tum  utramque  consulto  esset,  ut  et  ipse  tentandi  gratii  offerret,  et  ilia 
quasi  certissimum  exitium  caveret.  Novissime  adunmiatus  modo  ad 
statuam  Augusti  modo  ad  exercitus  conftigere  velle,  Pandatariam  rele- 
gavit,  conokianiique  ocubon  per  cerUvrUmem  verberibui  exeuuit.  Rur- 
sus  mori  inedii  destinanti,  per  vim  ore  diducto,  infulciri  cibum  jussit. 
Sed  et  perseverantem  atque  ita  absamptam  erimioosissim^  insectatus 


PRBUMtNART  DISCOURSE.  clvu 

be  made  to  the  injured  party  by  awarding  damages. 
The  point  at  which  penal  visitation  ought  to  be^  to 
attach,  either  in  the  absence  of  reparation  to  the  indivi* 


est,  cam  diem  quoqut  nttalem  ejas  inter  neCastos  referendum  8uaasisset« 
Impntavit  etiam  qood  non  laqueo  strangulatam  in  Gemonias  abjecerit : 
proque  UU  clementid  interponi  decretum  passus  est,  quo  sibi  gratis 
ageremur  et  CapitoUao  Jovi  donum  ex  auro  sacraretur. — Sueton.  Tiber. 
c.  54. 

By  a  ienatui  cmmiUum^  it  was  afterwards  prohibited,  ne  quis  in  alte- 
rius  injuriam  ad  statues  principum  coiifugeret  imagineeve  eonun  por^ 
taret,  qui  secos  fisiceret  in  Tincula  mitteretur. 

In  the  next  place,  by  a  Senatus  consultum,  as  well  as  by  several 
imperial  constitutions,  the  author  or  publisher  of  the  Libellui  Famotus 
was  liable  to  capital  punishment.  This  severe  penalty  was  evideutly 
founded  on  the  principle  of  the  Lex  Talionis,  which  called  for  the  in« 
fliction  of  death  upon  one  who  had  by  a  &lse  and  capital,  though 
secret  judicial  chaige,  deliberately  practised  against  the  life  of  another. 
The  severity  of  such  a  law  may  be  accounted  for,  even  though  its 
policy  should  not  be  justified,  by  the  consideration,  that  in  those 
times  of  cruelty  and  oppression  for  which  they  were  calculated, 
secret  accusations  of  the  most  heinous  and  improbable  offences 
were  in  effiact  but  the  instruments  used  by  legal  assassins;  under  the 
reign  of  a  despotic  emperor,  suspicion  was  equivalent  to  proof; 
trial  to  condemnation. — (Gibbon's  Decline,  &c.)  But  in  order  to 
bring  an  offender  within  the  penalty  of  the  Libellus  Famosus,  it  was, 
it  seems,  essential  that  the  charge  should  be  a  tecret  one  of  a 
^e^Ual  offenu;  this  seems  clearly  to  appear  from  a  very  cursory 
view  of  the  laws  themselves.  Thus  the  first  constitution  of  the 
Theodostan  code  (which  contains  a  series  of  enactments  relating  to. 
sodi  libels,)  enacts  as  follows : — Si  quando  famosi  libelli  reperiantur, 
nullas  exinde  oalumnias  patiantur,  quorum  de  iiactis  vel  nominibua 
aliquid  oontinebunt,sed  scriptionis  auctor  polius  reperiainr^  et  repertus 
cum  omni  vigore  cogator,  his  de  rebus  quas  proponendas  credidit  com* 
pTobare,  &c. 

Agaip,  in  the  second,  it  is.observed,  ''  Qoi  aoeusandi  fidudam  gerit 
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dual^  or  in  addition  to  it,  ia,  where  either  civil  reparation 
cannot  be  enforced,  on  account  of  the  difficulty  of 
making  the  wrongdoer  reaponaiblet  or  where  the  com-. 


oportet  oomprobare  bcc  oecuUate  quae  sciverit  qooniam  predicabilia  eril 
ad  dictationem  publicam  merito  perventurus.'' 

Again,  m  the  third,  '*  Faroosis  libelUs  fides  habenda  non  est,  nee 
super  his  ad  nostram  scientiam  referendum,  cum  eosdem  libellos  flam- 
mis  protinos  conducat  aboleri  quorum  auctor  nuiUu  ezistit." 

Again,  by  the  fourdi,  **  Famosa  scriptio  libeUorum  qun  nomme 
aeaaatorit  caret  minimi  ezaminanda  est,  sed  penitus  abolenda,  nam 
qui  aocusationis  promotione  confidat,  liberft  potius  intentione,  qnarn 
captio8&  et  occulta  conscriptione,  alterius  debet  vttem  in  jodicium  d^ 
▼ocare." 

By  the  fifth,  ^'  Non  igitur  vUa  cujusquam  non  dignitas  concuem 
his  machinis  Tacillabit,  nam  omnes  hujusmodi  libellos  (soil,  fiunoeoe) 
concremari  decemimus/' 

Again,  by  the  eighth,  **  Jampridem  adversus  calumnias  firmissima 
suntcomparataprssidta.  NuUus  igitur  calumniammetuaL  Contumelia 
vtiQ  quae  caput  alterius  contra  juris  ordinem  pulsat,  depressa  noetris 
legibns  jaceat,  intercidat  furor  famosomm  libellorum." 

fiy  the  ninth,  which  was  an  edict  of  the  Emperors  Valentinian  and 
Valens,  afterwards  imported  into  the  Digest,  *^  Si  qnis  famosum  libet- 
lum  sive  domo  sive  in  publico,  vel  in  quocnoique  alio  loco  ignaras 
repererit,  aut  comimpat  prius  quam  alter  inveniat,  aut  nulli  confiteatnr 
inventum.  Si  vero  non  statim  easdem  chartulas  conuperit  vel  igne 
consumpserit  sed  earum  vim  manifestaverit,  Sciat  se  quod  auctoiem 
hujusmodi  delicti  capitaU  sententise  subjugandum.  San^  si  quis  devo- 
tionis  sutt  ac  salutis  publics  custodiam  gerat,  nomen  tuum  profiieatuTf 
et  qu«  per  fiimoeum  libellum  persequenda  putaverit  ore  proprio  edicat,' 
ita  ut  absque  all4  trepidatione  accedat,  sciens  quidem  quod  si  adaer* 
tionibus  suis  veri  fides  fiierit  opitulata,  landem  maximam  et  prsmiom  a 
nostrft  dementi^  conaeqnetur,  sin  vero  minimi  vera  ostenderit  capitali 
poenft  plectetur." 

Sylla,  as  has  already  been  observed,  decreed  that  to  dedatm  against 
public  offioen  should  be  deemed  a  violation  of  the  Lex  less  MajeiUtis. 
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pelling  chril  amends,  is  not  sufficient  to  protect  the  in« 
terests  of  the  public.  Thus,  according  to  the  law  of 
England,  the  open  taking  and  using  the  property  of 

Augustus  Caesar,  by  a  forced  and  unwarranted  construction,  extended 
the  penalties  of  treason  to  those  who  libelled  illustrious  cbaracters.-^ 
Tiberius  followed  his  example,  and  in  his  reign  Cremntius  Cordus, 
charged  with  having  called  Cassius  the  last  of  the  Romans,  escaped 
a  public  execution  meraly  by  voluntary  starvation.  In  later  timet 
of  the  empire,  the  punishment  of  libellers  was  increased  or  relaxed  ac- 
cording to  the  temper  and  disposition  of  the  reigning  monarch.  In 
the  place  of  a  moderate,  uniform,  and  permanent  administration  of  jus* 
tioe  upon  just  and  firm  principles,  was  substituted  either  excess  of 
severity  or  of  cleolency,  according  to  the  pleasure  of  the  reigning 
autocrat.  For  though  the  errors  were  not  usually  on  the  side  of 
mercy,  yet  the  Emperor  Theodosius  seems  to  have  carried  his  gene- 
lusi^  to  a  somewhat  romantic  extent,  in  avowing  an  intention  to  pai^ 
don  all  maledictions  against  himself,  or  the  times  in  which  he  lived. 
— **  Si  quis  modestise  nescius,  et  pudoris  ignarus,  improbo  petulantique 
maledicto  nomina  nostra  credididerit  lacessenda  ac  temulentift  tuzbu* 
lentns  obtrectator  lemporum  fuerit,  eum  poenil  nolumus  subjugari. 
Deque  durum  aliquid  neque  asperum  sustinere,  quoniam  id  si  ex  levi- 
tate processerit  oontemnendum  est,  si  ex  insanift  miseratione  dignissi- 
mum,  si  ab  injuria  remittendum/' 

As  to  the  penalties  denounced  by  the  Mosaic  law,  see  above,  p. 
xi;  by  the  laws  of  Greece,  ib.  p.  xxxiv;  of  France,  ib.  p.  xxxii;  of 
England,  infra  vol.  ii« 

By  the  law  of  Spain,  he  who  libels  another  by  a  written  defamatory 
libel,  (Ubeloe  infiunatorios)  incurs  the  same  punishment  that  the  party 
libelled  would  incur  if  the  imputation  were  true.  And  in  case  the  libel 
be  in  iort<ti^,  the  libeller  is  not  exempted  from  punishment  although 
the  libellous  matter  be  true.  But  in  the  case  of  oral  slander,  the  party 
who  uttered  the  words,  will  be  admitted  to  prove  that  they  were  true, 
if  the  public  were  interested  in  its  being  known ;  but  if  the  pubUc  be 
not  interested,  he  is  not  admitted  to  such  proof,  and  consequently  in* 
cuts  the  punishment,  although  the  slander  be  true,  because  no  one  has 
a  right  (o  insult  another;  and  it  is  always  injurious  and  Qii)U8t  to  re- 
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anotheri  is  merely  the  subject  of  a  civil  action  to  obtain 
compensation  in  damages,  and  does  not  amount  to  a 
public  crime,  but  where  the  taking  is  under  circum- 
stances of  secrecy  or  force,  then  the  civil  action  being 
inadequate  to  the  protection  of  society,  the  act  becomes 
criminal,  even  in  some  cases,  to  a  capital  extent  (/)• 

The  effect  of  permitting  an  offender  to  be  visited 
criminally,  as  well  as  civilly,  in  respect  of  the  same 
personal  injury  by  defamation,  may  frequently  be  to 
place  both  proceedings  in  hazard;  a  court  or  jury  would 
in  all  cases  be  inclined  to  diminish  the  amount  of  civil 
damages,  where  they  supposed  that  the  defendant 
would,  in  addition  to  the  exaction  of  those  damages, 
be  further  subjected  to  a  criminal  prosecution  and  to 
fine,  or  even  imprisonment^  whilst,  after  the  payment  of 
damages,  it  may  be,  inadequate  to  the  real  injury,  a 
court  or  jury  would  strongly  lean  against  a  criminal 
conviction. 

proach  others  with  their  defects  or  faults,  however  true  they  may  be. 
Johnson's  Institutes  of  the  CiTil  Law  of  Spain,  p.  277.  By  the  same 
law,  he  who  libeb  another  with  stigmatising  or  infamous  language 
(palabra  denigraliva)  shall  pay  1,200  maravedis,  and  shall  be  obliged 
to  recant  (desdecere)  if  he  is  not  an  hidalgo. — ib.  He  who  libels  his 
fkther  must  pay  600  maravedis ;  400  to  the  injured  party,  and  200  to 
the  accuser.— ib. 

(/)  Although  the  law  of  England  allows  the  party  libelled  to  pro- 
oeed,  at  the  same  time,  both  civilly  for  damages  and  by  indictment ; 
yet  in  practice  it  yery  rarely  happens  that  the  party  proceeds  in  both 
ways.  And  where  an  application  is  made  for  a  criminal  information 
fbr  a  libel,  the  ordinary  condition  of  granting  it  is,  that  the  applicant 
shall  not  bring  an  action.  Would  it  not  be  desirable,  that  in  all  cases 
the.  party  should  be  restricted  to  one  mode  of  proceeding,  and  in 
adopting  either,  should  be  considered- as  having  made  his  election  ? 
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'  The  author  had  purposed  to  conclude  these  prehnii-' 
minary  observations  with  a  brief  historical  sketch  of  the 
English  law,  as  connected  with  the  subject.  Neither 
time  nor  space  at  present  permit  such  a  detail,  but  it 
may  be  proper  to  add  a  few  general  remarks  in  refer- 
ence to  the  law  of  England,  addressed  principally  to  the 
English  law  student. 

Even  to  the  student  it  is  scarcely  necessary  to  ob* 
serve,  that  though  his  immediate  object  may  be  to 
master  the  details  and  technicalities  of  a  particu- 
lar branch  of  the  law,  he  ought  ever  to  keep  in  view 
another  object  of  great  importance,  and  still  greater 
interest, — the  acquisition  of  a  more  intimate  and  sci- 
entific knowledge  of  the  principles  on  which  the  legal 
system  is  founded,  of  its  peculiar  genius,  jnerits,  and 
defects. 

It  is  further  to  be  observed,  that  there  is  no  other 
branch  of  our  own  law,  of  equal  importance  and  com- 
plexity, which  depends  so  little  as  this  does  on  positive 
le^slative  enactments,  and,  consequently,  so  much  on 
precedent  and  common  law  principles. 

That  the  common  law  system,  which  consists  in  ap  * 
plying  to  every  new  combination  of  circumstances,  rules 
of  law  derivable  from  legal  principles  and  judicial  pre- 
cedentSj  possesses  great  and  splendid  advantages,  can 
no  more  be  doubted,  than  that  it  is  subject  also  to  con- 
siderable defects. 

The  proofs  of  the  latter  position  are  far  too  manifest 
and  too  strong  to  be  overborne,  even  by  the  authority 
of  Lord  Coke  himself,  consiunmate  master  as  he  was 
of  all  the  treasures  of  common  law  learning. 

Nature's  fancied  impatience  of  a  vacuum  was  not  more 

VOL.  I.  m 
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complete  than,  according  to  Lord  Coke>  is  the  abhor- 
rence of  th6  common  law  from  all  that  is  inconvenient 
or  unreasonable. 

Nothing  (he  says)  is  lawful  which  is  inconvenient ; 
and,  again,  '^  the  law,  that  is  the  perfection  of  reason, 
cannot  suffer  any  thing  that  is  inconvenient.'* 

That  Lord  Coke  should  bbth  feel  and  express  that 
unbounded  admiration  of  the  common  law,  which  was 
probably  one  main  foundation  of  his  excellence  in  that 
branch  of  learning,  and  which  the  very  consciousness 
of  that  excellence  in  turn  served  to  augment,  cannot  be 
matter  either  of  regret  or  surprise  (m) ;  that  such  com- 
mendation ought  to  be  received  with  many  grains  of  al- 
lowance, and  that  excessive  panegyric,  however  agree- 
able to  national  prejudices,  is  injurious  in  proportion  as 

(m)  This  great  master  of  the  common  law  of  his  time,  was  never 
weaiy  of  reiteratiDg  his  commendation  of  the  law ;  he  says,  1  Ins.  97.  b. 
"  an  argument  drawn  from  an  inconvenience,  is  forcible  in  law,  as 
hath  been  observed  before,  and  shall  he  often  hereafter,  nihil  qnod  est 
inconveniens  est  licitum.  And  the  law,  that  is  the  perfection  of  rea- 
son, cannot  suffer  any  thing  that  is  inconvenient/' 

Again,  he  observes,  ^*  Nihil  quod  est  contra  rationem  est  licitum. 
And  this  is  another  strong  ailment  in  law,  nihil  quod  est  contra  ra- 
tionem est  licitum ;  for  reason  is  the  life  of  the  law,  nay,  the  common 
law  itself  is  nothing  else  btU  reason,  which  is  to  be  understood  of  an 
artificial  perfection  of  reason,  gotten  by  long  study,  observation,  and 
experience,  and  not  of  every  man's  natural  reason,  for  nemo  nascitur 
artifex.  This  legal  reason,  est  swmma  ratio.  And  therefore,  if  all  the 
reason  that  is  dispersed  into  so  many  several  heads,  were  united  into 
one,  yet  could  he  not  make  such  a  law  as  the  law  in  England  is ;  be- 
cause by  many  successions  of  ages  it  hath  beene  fined  and  refined  by 
an  infinite  number  of  grave  and  learned  men,  and  by  long  experience 
growae  to  such  a  perfection  for  the  government  of  this  realme,  as  the 
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it  retards  improvement,  will  not  at  the  present  day  be 
disputed. 

The  common  law,  therefore,  according  to  Lord  Coke, 
is  perfect  reason,  but  to  set  up  the  reason  of  the  best 
and  the  wisest  of  men,  as  the  standard  of  what  is  lawfiil, 
would  be  in  fact  to  make  individual  discretion  and  rea- 
son the  rule  of  right,  which  would  be  to  dispense  with 
all  pretensions  to  certainty.  What  is  meant,  then,  as 
indeed  Lord  Coke  himself  expresses  it,  is  not  **  every 
man's  natural  reason,'*  but  artificial  reason,  derived  from 
study  and  experience  of  the  law.  But  as  the  natural 
reason  of  one  man  differs  from  that  of  another,  so  not 
only  will  one  man  derive  a  conclusion  different  from 
that  of  another,  from  the  same  legal  data  or  precedents, 
but  also  in  the  application  of  the  same  legal  or  artificial 
rule  to  the  same  circumstances.  Artificial  or  legal 
reason,  therefore,  so  far  from  admitting  of  that  unity, 
certainty,  and  perfection,  to  which  natural  reason  can- 
not pretend,  is  subject  to  the  like,  and  even  in  some  re- 
spects greater  uncertainty ;  it  necessarily  depends,  in 
the  first  place,  on  the  exercise  of  natural  reason,  and 
is,  therefore,  liable  to  a  double  miscarriage,  either  in 
the  fiulure  to  extract  the  true  artificial  or  legal  reason ; 
or,  Sndly,  in  the  fiulure  to  apply  that  reason  properly, 
when  once  extracted ;  hence  it  is  that,  in  the  course  of 
common  law,  many  such  miscarriages  occur. 

For  the  great  and  broad  principles  of  natural  justice, 

old  rule  may  be  justly  verified  of  it ;  neminem  oportet  esse  sapientiorem 
legibos,  no  man  out  of  his  own  private  reason  ought  to  be  wiser  than 
the  law,  which  is  the  perfrctian  of  reason/' 
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there  is  little  necessity  for  resorting  to  precedent  or  ex- 
ample; they  are  written  in  plain  characters  in  the  minds 
of  all  rational  men.  It  is  in  cases  where  such  principles 
conflict  with  each  other,  or  with  extrinsic  considerations 
of  convenience,  or  where  opposite  suggestions  of  mere 
convenience  or  inconvenience  are  at  variance  with  each 
other,  that  different  minds  will  attain  to  very  inconsist- 
ent, or  even  opposite  conclusions. 

The  natural  tendency  of  a  system  of  unwritten  law 
must  be,  in  process  of  time,  to  induce  an  inconvenient 
degree  of  uncertainty  arising  from  a  struggle  between 
precedent  and  principle,  wherever  they  differ  or  are 
supposed  to  differ. 

To  overturn  precedents  by  applying  a  rule  of  artifi- 
cial policy  and  convenience  inconsistent  with  them, 
would  be  to  weaken  the  authority  of  precedent,  one  of 
the  great  pillars  of  the  law ;  to  adhere  with  servility 
to  precedents,  merely  as  such,  would  be  to  sacrifice  to 
mere  precedent,  those  general  principles  of  policy  and 
convenience  which  constitute  the  very  foundation  of 
the  system. 

It  is,  however,  no  part  of  the  author^s  intention,  on 
the  present  occasion,  to  pursue  these  remarks.  Enough 
may  already  have  been  said  on  the  subject,  to  excite 
the  attention  of  the  student,  and  induce  him  to  attend 
to  the  operation  and  effect  of  the  common  law  princi- 
ples, maxims,  and  practice  on  this  branch  of  English 
jurisprudence. 

In  some  instances,  and  those  important  ones,  it  will 
be  found  that  rules  have  been  established,  on  the  mere 
foundation  of  precedent,  as  contradistinguished  from 
any  considerations  of  reason  or  convenience.     Thus,  so 
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lately  as  the  year  181 2,  the  important  question  (n)  was 
allowed  to  be  mooted,  whether  the  remedy  by  a  civil 
action  for  damages  ought  to  be  allowed  in  respect  of 
any  calumnious  expressions,  when  published  in  writing, 
which  would  not  have  been  actionable  had  they  been 
merely  spoken.  And  upon  that  occasion  the  court,  in 
pronouncing  judgment,  avowed  that  they  were  boimd 
by  mere  precedent  to  establish  a  rule  which  was  not 
isupported  by  reason  or  convenience  (o). 

(ti)  It  is  probable  that  the  extension  of  the  remedy  by  action  to  mat- 
ters, when  written,  nvhich,  when  spoken,  would  not  have  been  action- 
able, was  borrowed  from  the  civil  law,  thoagh  it  may  be  doubtful  at 
what  precise  period  the  rule  was  imported  into  the  law  of  England. 
Notwithstanding  the  celebrated  Nolumus  Leges  Anglie  mutari,  the  law- 
yers  of  former  times  had  it  in  their  power,  without  avowing  it,  to  introduce 
and  establish  many  of  the  rules  and  maxims,  and  even  much  of  the  prac- 
tice of  the  civil  law.  Bracton,  professing  to  treat  of  the  law  of  England, 
copies  largely  from  the  Institutes  and  Digest,  and  with  so  little  anxiety 
to -disguise  the  matter,  as  even  to  speak  of  the  Prator's  authority  and  of 
the  Actio  Legis  Aguitia  Sf^  injuriarum.  In  treating  of  offences,  in  re- 
spect of  which  the  offender  was  then  liable  in  the  same  proceeding, 
both  to  a  criminal  and  civil  action,  he  says.  Facta  puniuntur ...  • 
uriptoy  utfaUa  et  libellifamosL  Again,  he  says,  Actio  competit  ei  qui 
eontwneliam  vel  irtjuriam  passus  est. 

(o)  TTiortey  v.  Lord  Kerry,  4  Taunt.  355,  and  see  the  observation 
\3f  Best,  C.  J.  in  the  Archbishop  of  Tuam  v.  Robegony  5  Bingh.  21. 
-This  branch  of  the  law  is  subject  to  one  defect,  which  is  particularly  to 
be  deprecated.  Whilst  such  ample  provision  is  made  for  afford- 
ing a  remedy  by  action,  in  respect  of  every  slander  which  can 
possibly  affect  a  party  in  his  profession,  office,  or  means  of  living, 
.so  that  the  lowest  mechanic  has  his  remedy  in  damages,  though 
none  can  be  actually  proved,  against  any  one  who  detracts  from 
his  skill  or  ability,  and  no  one  c^n  falsely  say  that  a  publican 
sells  sour  beer,  but  be  is  responsible,  yet  can  no  action  be  main- 
tained in  respect  of  any  oral  imputation  on  the  character  or  conduc 
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Notwithstanding  the  difficulties  which  are  incident  to 
the  common  law  system,  the  courts  have  endeavoured 
to  protect  mdividuals  from  injurious  and  calumnious 
imputations^  without,  at  the  same  time,  encouraging  a 
spirit  of  vexatious  litigation,  and  fettering  the  ordinary 
and  daily  intercourse  of  society  with  legal  trammels.  A 
remedy  is  afforded  against  all  malicious  attacks,  which 
immediately  tend  to  endanger  the  liberty  of  an  indivi- 
dual, by  imputing  the  commission  of  a  crime,  or  to  injure 
him  in  his  profession,  office,  trade,  or  means  of  liveli- 
hood. On  the  other  hand,  no  one  is  liable  to  an  action 
for  damages,  so  long  as  he  has  published  that  which  is 
true,  nor  even  although  he  has  mistakenly  and  inadvert- 
ently published  what  turns  out  to  be  false,  provided  his 
error  was  an  honest  one,  and  the  communication  was 
fairly  warranted  by  the  occasion  of  making  it. 

The  penal  provisions  of  the  law  are  founded  on  a  few 
just  and  simple  principles  of  criminal  jurisprudenee,  by 
no  means  peculiar  to  this  branch  of  the  law.  Here,  as 
in  other  instances,  freedom  of  action  is  the  general  rule, 
restraint  the  exception. 

As  the  law  inflicts  punishment  on  any  one  who,  with- 
out authority,  imprisons  or  beats  another,  so  is  it  penal, 
to  assault  or  attack  the  character  or  credit  of  an  indi- 
vidual, by  written  or  printed  libels,  wantonly  and  mali- 
ciously published  {p). 

of  the  most  virtuous  woman,  however  groundless  and  malicious  in 
its  origin y  or  destructive  in  its  consequences,  unless  some  actual  Unt" 
poral  damage  can  be  proved. 

(p)  In  confirmation  of  the  general  position,  that  the  law  of  England, 
in  respect  of  libel,  is  but  an  application  of  the  general  principles  of 
penal  jurisprudence  to  the  particular  subject  matter,  it  may  be  re- 
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Penal  liabUityi  in  this,  as  in  other  instances,  attaches 
only  to  an  abuse  of  liberty,  to  the  injury  of  the  public. 
A  man  may  publish  what  he  will  on  all  subjects  of  ge- 
neral interest ;  but  if  he  wilfully  and  maliciously  publish 
that  which  is  offensive  and  pernicious,  he  commits  the 
nuisance,  as  in  any  other  cases,  at  the  just  peril  of  penal 
censures. 

It  may  safely  be  asserted,  that  this  portion  of  English 
jurisprudence  is  founded  on  just  and  equitable  princi- 
ples, that  it  is  characterized  by  a  spirit  of  moderation 
and  liberality  suited  to  the  temper  of  the  people  and  ge- 
nius of  a  constitution,  which  has,  in  a  great  measure, 
confided  to  the  people  themselves,  in  their  capacity  of 
jurors,  the  guardianship  of  their  own  liberties,  and  that 
whilst  no  civilized  nation  has  ever  enjoyed  a  wider  range 
of  intellectual  freedom,  its  value  is  enhanced  by  the  re- 
flection that  the  enjoyment  of  the  privilege  of  free  dis- 
cussion is  not  merely  consistent  with  public  safety,  but 
is  greatly  conducive  to  the  moral  and  political  interests 
of  the  community. 

marked,  that  the  only  general  and  the  most  important  statute  relating 
to  the  subject  was  passed  for  the  express  purpose  of  removing  an  ano- 
maly which  had  been  introduced  with  respect  to  trials  on  prosecutions 
for  libel,  and  placing  them  on  the  same  footing  with  those  for  other 
misdemeanors. 


CHAPTER  I. 


THE  provisions  of  the  law  of  England  in  respect 
of  communications,  whether  they  be  oral  or  writ- 
ten (a),  which  are  injurious  to  individuals  or  to 
society  at  large,  are  those :— - 

1st.  Of  a  civil  nature,  which  give  a  remedy  in 
damages  to  an  injured  individual ;  or 

Sndly.  Of  a  criminal  nature,  which  are  devised 
for  the  security  of  the  public. 

The  subject  will  first  be  considered  in  refer- 
ence to  the  civil  remedy,  concerning  which  it 
will  be  convenient  to  inquire : — 

1  St.  Under  what  limits  the  law  awards  a  re- 
medy in  damages  for  such  an  injury. 

Snd.  The  means  of  obtaining  that  remedy. 

In  general  an  action  is  maintainable  in  respect 
of  every  wrong  or  privation  of  a  legal  right. 

(a)  It  is  necessary  to  observe^  that,  in  order  to  avoid  repe- 
titioD,  under  the  term  written^  are  meant  to  be  included  all 
communications  of  whatever  description,  by  writing,  print- 
ing, painting,  or  signs,  as  contradistiilguisbed  from  those 
which  are  merely  oral. 

B 


2  CIVIL    REMEDY. 

For  it  would  be  nugatory  to  pronounce  that 
any  man  had  a  right,,  without  affording  him  the 
means  of  enforcing  or  defending  it. 

By  the  same  law,  every  man  has  a  right  not 
only  to  his  life,  limbs,  health,  and  personal  secu- 
rity, but  also  to  his  good  name  ^nd  reputation; 
,that  is,  he  has  a  legal  claim  to  be  protected 
against  false  and  wilful  communications,  whether 
oral  or  written,  made  to  his  prejudice  or  damage. 

The  law  which  recognises  this  right  also  limits 
its  extent. 

This  is  done  by  defining  what  communications 
shall  be  regarded  as  substantively  injurumsj  and 
therefore  actionable,  though  no  special  damage 
or  loss  can  be  shown. 

And  by  leaving  all  other  cases  to  the  operation 
of  the  general  principle  of  law,  that  *'  Where  a 
man  has  a  temporal  loss  or  damage  by  the  wrong 
of  another,  he  shall  have  an  actic^  on  the  case  to 
be  repaired  in  damages  (d)» 

For  this  general  rule  embraces  all  cases,  whei^ 
any  special  damage  is  immediately  occasiojied  by 
a  false  communication,  of  noxious  tendency. 

It  may  be  collected,  from  the  definitions  of 
text-writers  and  the  decisions  of  our  courts,  that, 
in  general,  an  action  lies  to  recover  damages  in 
respect  of  any  false  and  malicious  communica- 

(6)  1  Com.  Dig.  action  on  the  case,  Bac.  Ab.  tit.  Action,  B. 
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tion,  whether  oral  or  written,  to  the  damage  of 
another,  in  law  or  in  fact. 

It  may,  perhaps,  be  more  properly  stated, 
that  an  action  lies  in  respect  of  any  wilful  com- 
munication, oral  or  written,  to  the  damage  of 
another,  in  law  or  in  fact,  made  without  lawful 
justification  or  excuse. 

It  will  be  seen  that  these  descriptions  do  not 
differ  in  siibstanoe,  and  that  if  nudice  be  used  as 
a  descriptive  term,  it  must  be  understood  of  ma- 
lice in  a  technical  and  artificial  sense,  as  merely 
signifying  the  absence  of  any  legal  justification 
or  excuse  (c). 

(c)  See  the  objections  on  this  subject  in  the  Preliminary 
Discoone.  The  ordinary  legal  term  by  which  an  injury  of 
the  abo?e  description  is  denoted,  is  Slander;  but  to  this  term, 
different  meanings  have  been  attached.  Its  origin  is  the  same 
with  that  of  the  word  Scandal,  being  derived  immediately 
from  the  old  French  word  Esdaunderie,  and  mediately  from 
fbe  Greek  SK«yA»Xor,  offendiculum  in  vi&  positum,  a  military 
inttniment,  used  ft>r  the  annoying  of  cavalry,  by  wounding 
the  feet  of  the  horses,  and  that  again  fron  SKa{«f,  claudico. 
There  is,  therefore,  nothing  in  the  origin  of  the  term,  which 
should  confine  its  figurative  application  to  oral,  as  contradis- 
tinguished from  written,  communications,  although  it  has  fre- 
quently been  used  tn  the  former  limited  sense. 

Sir  W.  Blackstone,  in  his  enumeration,  (vol.  3.  p.  123.,)  of 
iojariei,  states,  thzX  those  affectmg  a  man's  reputation  or  good 
name,  are,  first,  by  malieious,  scandalous,  and  slanderous 
words,  tending  to  his  damage  and  derogation ;  as  if  a  man  ma- 
liciovsly  and  falsely  utter  any  slander  or  false  tale  of  another, 
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It  is,  however,  obvious,  that,  whatever  be  the 
brief,  general,  and  comprehensive  form  of  words, 
used  to  describe  the  t>utlines  of  such  an  injury,  a 
discussion  of  its  different  branches  must  quickly 
resolve  itself  into  a  consideration  ;-^ 

&c.  And  the  same  learned  writer,  in  subsequently  describing 
the  injury  to  a  man*s  reputation  by  means  of  a  libel^  omits  the 
term  slander  altogether. 

But  if  not  in  common  acceptation,  yet  in  legal  understand* 
ing  at  least,  the  word  is  used  to  embrace  written  as  well  as 
oral  defamation;  thus,  in  Bacon^s  Abridgment,  (tit  Slander,) 
slander  is  (defined  to  be)  the  publishing  of  words,  in  voriting 
or  by  speaking,  by  means  of  which  the  person  to  whom  they 
relate  becomes  liable  to  suffer  some  corporal  punishment,  or 
to  sustain  some  damage. 

In  Comyns's  Digest,  (tit.  Action  upon  the  Case  for  Defoma* 
tion.  A.,)  it  is  laid  down,  that  "An  action  on  the  case  lies  foi 
defamation,  if  a  man  defame  another  by  slanderous  words." 
And  afterwards  the  following  hypothetical  illustration  is  cited 
as  an  authority :— "  If  a  man,  by  letter,  write  slander  of  ano* 
ther  to  a  third  person.**  1  And.  119. 

Again,  in  Buller*s  Nisi  Prius,  3,  slander  is  defined  to  be  *<the 
defaming  a  man  in  his  reputation,  by  speaking  or  wriimg 
words  which  affect  his  life,  office,  or  trade ;  or  which  tend  to 
his  loss  of  preferment  in  marriage  or/ service,  or  to  his  disin* 
heritance,  or  which  occasion  any  other  particular  damieige**' 

An^,  therefore,  however  desirable  it  might  be  to  possess 
some  legal  term,  which  should  signify  oral  defamationonly^  yet 
it  would  be  inconvenient  so  to  limit  the  term  slander  itself,  in 
opposition  to  the  authorities  to  the  contrary ;  the  term  will, 
therefore,  be  used  in  this  treatise  in  its  general  sense,  as  com« 
prehending  written  as  well  as  oral  defamation. 

It  seems  also  to  admit  of  some  doubt,  whether  the  term 


DIVISION  OF  THE  SUBJECT.  5 

Ist.  Of  the  nature,  quality,  and  consequences, 
of  the  matter  communicated. 

Sndly.  Of  the  act  of  communication. 

Srdly.  Of  the  intention  with  which  that  com* 
munication  was  made. 

dander  necessarily  imports  the /oZnfy  of  the  matter  communi- 
cated.  According  to  Lord  Camden,  2  Wils..301,  «Mf  the 
words  be  true,  they  are  no  Blanider^  and  may  be  justified.*' 

Sir  W.  Blackstone,'  in  his  description  of  the  injury,  (above 
cited,)  uses  the  terms /a2se  tale^  in  context  with,  or  rather  in 
explanation  of  the  word  slander.  And,  in  a  subsequent  pas- 
sage, he  observes,  that  **  If  the  defendant  be  able  to  justify  and 
prove  the  words  to  be  true,  no  action  will  lie,  even  though 
special  damage  hath  ensued,  for  then  it  is  no  slander  gr  false 
taU.**    Bl.  Comm.  vol.  3.  p.  125. 

Again,  the  defamation  of  a  peer  is  ordinarily  termed  «can- 
dahan  maffnatam  ;  and  it  seems  to  be  clear,  that  the  statutes 
which  regard  this  o£fence  relate  io  false  reports  only :  the  ex- 
pressions are  false  news  or  tales,  horrible  and  false  lies,  and 
other  such  false  things.    See  below^  tit.  Scandalum  Magnatwn. 

And  it  is  observeable  that,  in  those  statutes,  the  word  slan* 
der  itself  is  used,  to  denote  rather  the  scandal,  or  offence  oc- 
casioned by  false  news  or  tales,  than  the  false  news  itself;  for 
they  specify  fake  news,  &c.,  whereby  discord,  or  occasion  of 
discord,  or  slander^  may  grow  between  the  king  and  his 
people.     See 

The  term  itself,  therefore,  seems  to  imply  the /a/!nfy  of  the 
communication ;  however  this  may  be,  as  it  is  clear,  in  point 
of  law,  that  no  action  is  maintainable  where  the  communication 
u  true,  it  is  of  little  importance  whether  the  term/aZ^e  be  used 
as  descriptive  of  the  right  to  damages,  or  the  truth  be  enume- 
rated as  a  ground  of  legal  justification,  the  result  and  effect 
must  be  the  same.    It  may,  however,  according  to  legal  ana- 
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4tbly.  The  occasion  and  circumstances  of  the 
communication,  as  affording  matter  of  justifica- 
tion or  excuse. 

First,  then,  as  to  the  nature,  quality,  and  con- 
sequences of  the  communication. 

logy*  be  more  correct  to  consider  the  truth  of  a  oommwiicaticm 
to  be  ground  of  collateral  justification  or  excuse. 

A  man  has  either,  by  his  own  exertions,  acquired  a  good 
character,  or,  at  all  events,  the  law  will  presume  that  he  hai 
one;  to  the  enjoyment  of  this  he  has  the  same  natural  and 
absolute  right  that  he  has  to  the  enjoyment  pf  his  liberty, 
health,  or  property;  and  any  one  who  curtails  his  enjoyment 
of  that  reputation  is,  primd  facie,  as  much  a  wnMig-doer,  as  if 
he  deprived  him  of  his  liberty  or  property.  It  is  true,  that 
he  forfeits  his  right  to  the  enjoyment  of  a  good  reputation  by 
misconduct,  which  shows  that  he  no  longer  deserves  it ;  but 
he  may  also  forfeit  his  right  to  liberty  by  misoonducty— 4f,  for 
instance,  he  commits  a  felony,  any  one  has  a  right  to  arrest 
him :  but,  in  the  one  instance  as  well  as  the  other,  in  the  case  of 
privation  of  character  as  well  as  of  liberty,  the  right  to  take 
away  the  reputation  or  liberty  of  another  is  (bunded  on  a  col- 
lateral fact,  namely,,  his  misconduct,  and  depends  parUy,  at 
least,  upon  considerations  of  external  legal  ix>licy  and  conve- 
nience. A  man  may  have  acquired  a  good  character,  as  well 
as  a  good  fortune,  by  unfair  and  fraudulent  means,  yet,  being 
possessed  of  it,  no  stranger  has  a  right,  in  law  or  in  morals,  to 
deprive  him  of  either,  unless  it  be  for  the  attainment  of  some 
legal  object,  under  the  sanction  of  a  law  founded  on  princr- 
pies  of  public  convenience  and  utility.  * 

The  law  of  England  recognises  this  doctrine,  in  requiring 
that  the  truth  of  the  imputation,  if  it  be  relied  on  by  way  of 
defence;  shall  be  pleaded  specially,  by  way  of  justification, 
(vide  infra,  tit.  Justification ;)  just  as  a  defendant,  in  case  of  ties- 
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It    is,   in    the  first    place,    essential    to   the 

claim  to  damages,  that  the  imputation  should  be 

false;  for  as,   in  point  of  natural  justice  and 

equity,  no  one  can  possibly  have  any  claim  or 

pass  to  the  person  or  property  of  another,  must,  in  his  defencet 
fflead  those  collateral  facts  specially,  which  show  that  he  was 
justified  in  what  he  did.  This  proves  that  the  law  regards 
such  a  justification  as  collateral*  Were  the  falsity  originally 
essential  to  the  plaintifi^'s  right  to  damages,  then,  although  the 
proof  of  the  truth  would  be  incumbent  on  the  defendant,  for 
the  plaintiff  would  not  be  put  to  prove  a  negative,  more  espe- 
cially where  the  law  presumed  the  affirmative,  yet  the  defend* 
ant  would  be  entitled  to  prove  the  truth  of  the  charge  under 
the  general  issue,  for  he  would  thereby  show  that  an  essential 
ingredient  in  the  plaintiff's  claim  to  recover  was  wanting,  and 
that  he  could  not  have  been  guilty  of  the  injury  imputed. 
For  these  reasons,  it  may  be  convenient  to  treat  the  truth  of 
the  alleged  slander  as  a  collateral  ground  of  defence^  within 
the  words  mikoni  lawfiU  jusHficadon  or  excuse. 

It  may,  however,  be  further  remarked,  that  if,  ex  vi  termr/U, 
the  word  dander  imports  a /abe  charge,  written  slander  can- 
not be  used  as  co-extensive  with  libel^  even  in  the  application 
of  th^  latter  term  to  mere  peiscxial  written  defamation ;  for 
the  term  Ubel  clearly  extends  to  such  written  defamation,  whe* 
ther  it  be  true  or  false. 

Again,  the  term  libels  (a  mere  diminutive  from  Itberf)  has 
by  no  means  beep  used  uniformly  and  constantly  to  convey 
the  same  meaning,  even  among  lawyers,  in  its  application  to 
defamatory  and  illegal  communications. 

In  Bacon's  Abridgment,  tit.  Libel,  it  is  defined  to  be  ''  a 
mo/xcious  defamation,  expressed  either  in  prmting  or  writing, 
or  by  signs,  pictures,  &c.,  tending  either  to  .blacken  the  me- 
mory of  one  who  is  dead,  or  the  reputation  of  one  who  is 
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title  to  a  false  character,  so  also  would  it  be  con- 
trary to  the  principles  of  public  policy  and  con- 
venience, to  permit  a  man  to  mai^e  gain  of  the 

alive^  and  thereby  exposing  him  to  public  hatred,  contempt, 
and  ridicule.'* 

In  Comyn8*8  Digest,  tit.  Libel,  A.,  a  Itbel  is  defined  to  be  a 
contumely  or  reproach,  published  to  the  defamation  of  the 
government,  of  a  magbtrate,  or  of  a  private  person,  and  it  may 
be  in  writing,  5  Co.  1 25.  b.  As  if  a  man  publishes  a  rhyme, 
epigram,  or  other  writing,  made  to  the  defamation  of  another ; 
or  it  may  be  without  writing,  (Salk.  418.)  as  if  he  makes  a 
picture  in  an  ignominious  manner,  or  any  ignominious  sign, 
to  the  reproach  of  another,  5  Co.  125*  b. 

Hawkins,  in  his  .Pleas  of  the  Crown,  treating  of  Ubelf  oh* 
serves,  <<In  a  strict  sense,  it  (a  libel)  is  taken,  for  a  malicious 
defamation,  expressed  either  in  print  or  writing,  in  a  larger 
sense,  the  notion  of  libel  may  be  applied  to  any  defieimation 
whatsoever,  expressed  either  by  signs  or  pictures,  as  by  affix* 
ing  up  a  gallows  at  a  man's  door,  or  by  painting  him  in  a 
shameful  and  ignominious  manner.'* 

Sir  W.  Blackstone,  in  treating  of  libels  as  the  means  of  civil 
'njury,  observes,  **  A  second  way  of  affecting  a  man's  reputa* 
tion  is  by  printed  or  written  libels,  pictures,  ^igns,  and  the 
Hke,  which  set  him  in  an  odious  or  ridiculous  light,  and 
theieby  diminish  his  reputation."  (3  Comm.  125.) 

In  treating  of  the  subject  in  a  criminal  point  of  view,  he 

says,  '^Of  a  nature  very  similar  to  challenges  are  libels,  ItbeUi 

famosif  which,  taken  in  their  largest  and  most  extensive  sense, 

%  signify  any  writings,  pictures,  or  the  like,  of  an  immoral  or 

illegal  tendency." 

Of  the  definitions  above  referred  to,  none  but  those  of  Sir 
W.  Blackstone  comprehend  all  that  may  be  included  under 
the  term  libel;  and  considering  the  offence  in  its  relation  as 
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loss  of  that  reputation  which  he  had  forfeited  by 
bis  misconduct  ((/). 

But  as  the  law  always  presumes  in  favour  of 
innocence,  and  therefore  does  not  require  a  plain- 
tiff to  prove  the  falsity  of  the  alleged  calumny, 
and,  on  the  contrary,  imposes  the  burthen  of  prov- 
ing the  affirmative  on  the  defendant;  the  truth  of 
the  supposed  slander  is,  in  effect,  a  ground  of  jus- 
tification, which  must  be  substantiated  by  the  de- 
fendant, consequently  the  decisions  on  this  point 
will  be  more  properly  considered  hereafter,  in  re- 
marking'upon  those  justifications  which  are  recog* 
sized  by  the  law. 

In  the  next  place,  the  consequence  of  the  slan«* 
der  must  be  to  occasion  some  injury  or  loss  to  the 
plaintiff,  either  in  law  or  in^^^. 

As,  in  many  instances,  the  immediate  tendency 
of  malicious  slander  is,  to  produce  great  and  irre- 
parable mischief  to  the  party  whose  character 
is  assailed,  though  none  can  be  proved,  or  can  be 
proved  in  time,  so  as  to  save  the  sufferer  from 
great  loss,  or  even  absolute  ruin,  the  law,  in 
particular  instances,  on  grounds  of  the  wistst 
policy,  considers  the  very  publication  of  parti- 
well  to  the  public  as  to  individuals,  libels  may  not  inconveni- 
ently or  improperly  be  defined  to  be  **  any  writings,  pictures, 
or  otber  signs,  which  immediately  tend  to  injure  the  character 
of  an  individual,  or  to  occasion  mischief  to  the  public/* 

(d)  See  Preliminary  Discourse,  p.  xzxiv. 

VOL.  I.  B-5 
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cular  slander  to  be  injurious,  and  to  confer  a  sub- 
stantive  right  of  action,  though  no  especial  loss 
or  damage  can  be  proved. 

In  the  first  place,  then,  in  what  cases  does  the 
communication  amount  to  a  damage  in  law  ?  Or, 
in  other  words,  when  is  the  slander  actionable 
without  proof  of  any  special  damage  ? 

The  general  rule  is,  that  "  where  the  natural 
consequence  of  the  words  is  a  damage ;  as  if  they 
import  a  charge  of  having  been  guilty  of  a* crime, 
or  of  having  a  contagious  distemper,  or  if  they  are 
prejudicial  to  a  person  in  an  office,  or  to  a  person 
of  a  profession  or  trade,  they  are  in  themselves 
actionable;  in  other  cases,  the  party  who  brings 
an>  action  for  words,  must  show  the  damage 
which  he  has  received  from  them'*  {e). 

It  appears,  that  an  action  may  be  maintained 
without  proof  of  special  damage  in  the  following 
cases. 

'    Where  a  person  is  charged  with  the  commission 
of  a  crime. 

Where  an  infectious  disorder  is  imputed. 

Where  the  imputation  ejects  him  in  his  office, 
profession,  or  business. 

Where  the  matter  charged  tends  to  his  disin- 
herison. 

Where  the  slander  is  propagated  by  printing, 
writing,  pictures,  or  signs. 

(e)  6  Bac.  Ab.  205. 
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Id  cases  of  wandalum  magwUum. 

It  will  be  considered,  under  each  of  these  divi- 
sions, by  what  rules  the  extent  of  the  action  in 
each  case  is  limited,  and  the  reasons  upon  which 
they  are  founded. 

1st.  Where  a  person  is  charged  with  the  com- 
mission of  a  crime. 

Here  it  may  be  considered, 

1st.  What  must  be  the  nature  of  the  qffehce 
imputed. 

Sndly.  In  what  maimer  and  terms  it  must  be 
imputed. 

1st.  What  must  be  the  nature  of  the  oQence 
imputed. 

The  action  for  scandalous  words,  though  of 
high  antiquity  (^ ),  was  formerly  so  little  resorted 
to,  that  between  the  first  and  fifth  years  of  the 
reign  of  Edward  the  Third,  not  more  than  three 
instances  occurred  [g). 

From  the  commencemol^t  of  the  reign  of  Eli- 
zabeth, such  actions,  especially  for  words  con- 
taining an  imputation  of  crime,  began  to  multi- 
ply with  great  rapidity,  a  circumstance  chiefly 
attributable  to  the  increasing  encouragement 
which  they  met  with  in  our  courts.    No  settled 

(/)  ^y  ^he  St.  13  £d.  1.  it  is  recited,  that  in  cause  of  de- 
famation, it  hath  been  granted  already  that  it  shall  be  tried  in 
a  spiritual  court,  where  numey  is  not  demanded.  ^ 

(g)  According  to  Coke,  C.  J.  3  Dulst.  167. 
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rule,  ascertaining  their  limits,  seems  however  to 
have  been  established  at  any  early  period,  ind  the 
mass  of  conflicting  decisions  to  be  met  with  in 
the  books,  exhibits  convincing  marks  of  the  pre*- 
carious  and  fluctuating  principles  on  which  they 
were  grounded. 

A  struggle  between  two  opposite  inconveni- 
ences, seems  to  have  created  this  Wavering  in  the 
minds  of  the  judges.  The  fear  of  encouraging  a 
spirit  of  idle  and  vexatious  (A)  litigation,  by  af- 
fording too  great  a  facility  to  this  species  of  ac« 
tion,  was  contrasted  with  the  mischief  resulting 
to  the  public  peace  from  refusing  legal  redress  to 
the  party  who9e  reputation  had  been  slandered, 
every  day's  experience  teaching,  that  the  remedy, 
denied  by  our  courts,  would  most  surely  be  pur- 
sued  by  acts  of  personal  violence.  Accordingly 
it  appears,  that  as  ibe  former  or  latter  of  these  con- 
siderations preponderated,  a  more  rigid  or  relaxed 
rule  of  decision  was  a^pted  by  the  judges  {$). 

In  Edward's  ca8e(£),  the  defendant  had  charged 

(A)  6  Mod.  24. 

(t)  Out  of  200  successive  cases,  taken  at  random  in  Croke*8 
Reports  of  cases  in  the  reign  of  Elizabeth,  15  consist  of  actions 
for  words,— a  proportion  somewhat  greater  than  that  of  one 
in  fourteen.  If,  upon  the  average,  it  be  supposed  that  each 
individual  case  of  the  two  classes  occupied  the  same  time,  it 
will  follow,  that  one  day  out  of  every  fourteen,  must  have  been 
devoted  by  the  court  to  this  fruitful  subject  of  litigation. 

(*)  Cro.  Eliz.  6. 
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the  plaintiff  with  having  attempted  to  burn  the 
defendant's  house ;  and  the  court  were  of  opinion, 
that  the  chaise  was  actionable,  assigning,  gene- 
rally,  as  the  reason,  that,  ^^hy  mch  speech  the 
plaintiff's  goad  name  is  impaired.*' 

In  Stanhope  v.  BUth  (/),  the  words  were,  *•  M. 
Stanhope  hath  but  one  manor,  and  that  he  hath 
gotten  by  swearing  and  forswearing  ;*'  and  Wray, 
C.  J.  said,  ^^that  though  slanders  and  false  im« 
putations  are  to  be  suppressed,  because  many 
times  ^^  a  verbis  ad  verhera  pervenium  est;*^  yet 
he  said,  ^^that  the  judges  had  resolved,  that  ac* 
tions  for  scandals  should  not  be  maintained  by 
any  strained  construction  or  argument,  nor  any 
favour  given  to  support  them ;  forasmuch  as  in 
in  these  days  they  more  abound  than  in  times 
past,  and  the  intemperance  and  malice  of  men  in- 
crease, et  malitiis  homintm  est  obmandvm:  and 
in  our  books  actiones  pro  scandaUs  sunt  raris* 
sinuB ;  and  such  as  are  brought  are  for  wcurds  of 
eminent  slanders  and  qf  great  import"  In 
Smale  v.  Hammon{m)j  the  words  were,  '^thou 
wert  forsworn,  and  I  can  prove  it/*  Upon* mo- 
tion in  arrest  of  judgment,  Williams,  J«  said^ 
*^  this  rule  is  to  be  observed  as  touching  words, 
which  are  actionable ;  that  is  to  say  where  the 
words  spoken  do  tend  to  the  ififamt/j  discredit  ^  or 

{I)  4  Co.  15.  (m)  I  Bukt.  40. 
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disgrace  qf  the  patty  ^  there  the  words  shall  be 
actionable.^'  And  the  rule  was  qffiamed  by  the 
court. 

Yet  so  little  was  this  rule  regarded,  that  in  the 
very  next  case  which  occurred,  where  the  words 
were  {n)  ^^  thou  wert  in  gaol  for  robbing  such  an 
one  on  the  highway/'  the  court  differed  in  opi* 
nion ;  and  Fenner,  J*  held,  that  if  one  saith  of 
another,  ^*  thou  art  as  very  a  thief  as  any  in  War^ 
wick  Gaol,''  none  being  then  inprison^  the  words 
would  not  be  actionable,  but  otherwise  had  a 
felon  been  there  at  the  time. 

In  Sir  Harbert  Crqfts  v.  Brown  (o),  the  words 
were,  <^  Sir  H.  C.  keepetii  men  to  rob  me." 
And  upon  giving  judgment  for  the  defendant, 
Coke,  C.  J.  said,  '^  We  will  not  give  more  fevour 
unto  actions  on  the  case  for  words,  than  of  ne- 
cessity we  ought  to  do,  where  the  words  are  not 
apparently  scandalous,  these  actions  being  now 
too  frequent." 

In  the  early  part  of  the  reign  of  Queen  Anne, 
Chief  Justice  Holt  {p)  obseYved^  that  *'  it  was 
not^worth  wMle  to  be  leamedon  the  subjeety  but 
whenever  any  words  tended  to  take  away  a  man*s 
reputation^  he  would  encourage  actions  for  them, 
because  so  doing  would  much  contribute  to  the 


(n)  Bulst  40.  (o)  3  Bulst.  167. 

(p)  BaJwr  7.  Pierce,  Holt,  k.  654.  6  Mod.  24.  S.  C. 
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pre^enfotian  of  ihe  peace!^  And  in  another  re-* 
port  (9]  of  tbe  same  case,  he  is  stated  to  bare 
^  said,  "  I  remember  a  story,  told  by  Mr.  Justice 
Twisden,  of  a  man  that  had  brought  an  action 
for  scandalous  words  spoken  of  him ;  and  upon 
a  motion  made  in  arrest  of  judgment,  the  judg- 
ment was  arrested,  and  the  plaintiff  being  in  tbe 
court  at  the  time,  said,  that  if  he  had  thought  he 
diould  not  have  recovered,  he  would  have  cut 
the  defendant's  throat/' 

Yet  the  same  learned  judge,  in  a  case(r) 
somewhat  subsequent  to  the  former,  is  reported 
to  have  said,  that  <'  to  make  words  actionable  in 
themselves,  it  is  necessary  to  charge  some  sean^ 
dahus  crime  hy  them.'*  In  the  case  of  Ogden 
aad  Turner  (^)>  the  defendant  said  to  the  plain* 
tiff,  ^^  thou  art  one  of  those  that  stole  my  Liord 
Shaftesbury^s  deer,"  The  court  held,  "that 
words  to  be  of  themselves  actionable,  without 
r^ard  to  the  person  or  foreign  help,  must  either 
endanger  the  party^s  2S^,  or  mtbject  him  to  .«V 
fmume  punishment;  and  that  it  is  not  smffieient 
Oat  the  party  may  he  fined  a^  impn»<med:  for 
that»  if  any  one  be  found  guilty  of  any  common 
trespass^  he  shall  be  fined  and  imprisoned,  and 


{q)  Lord  Ray.  959. 

(r)  Walmesley  v.  Rv^^  6  Mod.  200. 

(s)  6  Mod.  104.  2  Salk.  696.  Holt,  40. 


^  I 
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yet,  that  no  one  will  assert^  that,  to  say  one  has 
committed  a  trespass  will  bear  an  action,  or  that 
at  least  the  thing  charged  upon  the  plaintiff  must 
be  scandalous.^*  And  in  the  same  case  it  was 
held,' that  where  the  penalty  for  an  ofience  by  a 
statute  was  of  a  pecuniary  nature,  an  imputation 
of  such  an  offence  would  not  be  actionable,  even 
though  in  default  of  payment  the  statute  should 
direct  the  offender  to  be  set  in  the  pillory,  since 
the  setting  in  the  pillory  was  only  for  want  of 
money,  and  not  the  direct  penalty  given  by  the 
statute. 

In  Button  v.  Heyward  (/),  Fortescue  Justice 
observed,  **  It  was  the  rule  of  Holt,  C.  J.  to 
make  words  actionable  whe$iever  they  sound  to 
the  disreputation  qfthe  person  of  whom  they  were 
spoken;  and  thi^  was  also  Holers  and  Twisden^s 
rule,  and  I  think  it  a  very  good  rule/' 

■s. 

Such  isfthe  nature  of  the  general  rules  upon 
which  thq  older  decisions  were  founded. 

The  ground  of  an  action  for  words  in  the  db^ 
senee  of  specific  damage^  is,  as  has  already  been 
seen,  the  immediate  tendency  in  the  words  them* 
selves  to  produce  damage  to  the  person  qf  whom 
they  are  spohen^  in  which  case^  presumption  stqh 
plies  the  place  qf  actual  proof.  The  immediate* 
and  obvious    inconveniences  resulting  from  a 

(4  .8  Mod.  24. 
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charge  ijf  crime  are^  the  party^s  degradation  in 
society^  and  his  exposure  to  criminal  liability. 
In  the  former  case  the  presumption  is,  that  be 
has  lost  the  benefit  of  intercourse  with  society; 
in  the  latter,  that  he  is  placed  in  jeopardy,  and 
that  the  suspicion  excited  by  the  report,  may 
produce  a  temporary  deprivation  of  his  liberty 
untU  his  innocence  can  be  made  manifest  {u). 
Further  than  the  evil  of  a  temporary  privation, 
the  presumption  cannot  in  general  be  carried, 
since -a  mere  false  report  cannot  of  itse^  effect 
the  party's  life ;  and  if  the  report  he  true,  he  is 
not  J  as  wiU  afterwards  he  seen,  entitled  to  an 
action.  Cases  may  however  occur,  where  the 
detriment  may  be  much  more  serious  than  a  tem- 
porary loss  of  liberty.  It  is  very  possible  to  sup* 
pose,  for  instance,  that  an  unfortunate  combina* 
tion  of  circumstances  may  leave  the  question  of 

guilt  or  innocence,  in  a  capital  case,  so  nicely 

•  •     •  y 

poised  in  the  mind  of  the  jury,  that  a  prejudice 

instilled  by  a  previous  report,  may  turn  the  scale 

against  the  accused  though  really  innocent ;  and 

this    apprehension   was   still    more   formidable, 

when  the  law  required  a  man's  jury  to  be  sum* 

mooed  from  the  neighbourhood,  a  place  likely  to 

be  the  most  strongly  infected  with  the  prejudice. 

(tt)  The  being  of  had  famef  or  keeping  company  with  per- 
sons of  scandalous  repntation,  was  formerly  a  reason  for  €om* 
mitment.     Haw.  b.  2.  c.  12.  p.  8,  9, 10, 11. 

C 
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He  might  also  be  deprived,  by  means  of  such 
slander,  of  the  benefit  of  general  evidence  as  to 
his  character  {x).  The  liberty  of  every  individual 
is  considered  by  the  law  to  be  so  valuable,  that  the 
very  probability  of  its  suspension  is  held  suffi- 
cient to  enable  him  to  assert  his  innocence  in 
court,  to  avert  the  evil  apprehended,  and  to  reco- 
ver damages  for  the  injury  at  the  very  earliest  op* 
portunity. 

Since  then  the  grounds  of  action  are  to  be 
found  in  one  or  both  these  consequences,  namely, 
the  degradation  of  the  party  in  society,  or  his 
liability  to  criminal  animadversion,  it  becomes 
material  to  ascertain,  by  reference  to  the  decided 
cases,  under  what  restrictions  one  or  both  of 
these  can  constitute  the  foundation  of  such  an 
action.  First,  it  is  to  be  observed,  that  though 
these  two  consequences  cannot  be  completely 
separated,  inasmuch  as  a  greater  or  less  degree  €>( 
discredit  must  necessarily  attach  to  every  viola* 
tion  of  the  existing  law,  yet  that  the  party's  Jea-' 
pardjfj  in  a  legal  point  qf.  view,  is  regarded 
by  the  law  as  the  principal  ground  iff  action. 
This  appears  from  the  general  scope  and  tendency 
of  the  body  of  cases,  to  be  found  in  the  books 

(x)  And  as  previous  character  is  usually  takfti  into  consi- 
deration in  diminution  of  punishment,  when  it  is  discretion- 
ary,  even  a  guilty  person  may  be  seriously  injured  by  false 
reports  to  his  prejudice. 
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lelatrng  to  this  copious  subject,  in  ivhich,  though 
the  discredit  to  the  party  is  frequently  a  topic  of 
discussion,  yet  the  main  question,  for  tiie  most 
part,  turns  upon  the  penal  consequences  of  Uie 
offence,  and  the  certainty  wherewith  it  is  charged. 

There  ace,  however,  many  instances « to  be 
found  which  prove,  that  criminal  liability  is  noC 
altvays  the  peculiar  and  exclusive  ground  of  ac- 
tion, and  in  whfch  a  remedy  has  been  given  on 
account  of  imputations,  which,  if  believed  and 
even  proved,  could  not  have  subjected  the  plain* 
tiff  to  any  future  penalty  :<-^For  instance. 

The  defendant  said,  ^*  Robert  Carpenter  (y) 
was  in  Winchester  Gaol,  and  tried  for  his  life, 
and  would  have  been  hanged  had  it  not  been  for 
Leggat,  for  breaking  open  the  granary  of  farmer 
A.  and  stealing  his  bacon.^ 

In  (s)  Gaiwford  v.  Tuke  the  words  w«re — 
*'  Thou  wast  in  Launceston  Gaol  for  coiniug !'' 
The  plaintiff  replied,  *^  If  I  was  there,  I  answered 
it  well/'  *^  Yea,''  said  the  defendant,  ^'  you  weoe 
burot  in  the  hand  for  it  V* 

In  Boston  v.  Tatham{a).  The  action  was 
brought  for  sayidg  that  the  plaintiff  was  a  thief, 
and  had  stolen  the  defendant's  gold.     It  was  con- 

(y)  Carpenter  v.  TarranU  Rep.  Temp.  Htrd.  339 ;  »ee  also 
Cuddington  v.  1Vilhiiti,Roh.  81. 
(z)  Cro.  Jac.  536. 
(a)  Cro.  J.  622.  Vid.  Sty.  49.  All.  36.  1.  Vin.  Ab.  415.  pi.  8. 

c  2 
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tended,  in  arrest  of  judgment,  that  the  words  not 
being  certain  as  to  time,  they  might  be  taken  to 
refer  to  the  time  of  Queen  Elizabeth,  since  which 
there  had  been  divers  general  pardons,  in  which 
case  no  loss  could  happen  from  the  scandal.  But 
the  oovirt  said,  that  it  is  a  great  slander,  to  be 
once  a  thief:  and  that  although  a  pardon  may 
discharge  of  punishment,  yet  the  scandal  of  the 
offence  remains. 

In  the  above  cases  of  Carpenter  v.  Tarrant 
and  Gain/ord  v.  Tiike^  (the  former  of  which  was 
cited  by  Lord  Ellenborough,  C.  J.  in  giving 
judgment  in  a  late  case  (&) ),  the  words  import, 
that  the  plaintiff  had  been  acquitted  in  the  one 
case,  and  punished  in  the  other ;  neither  impu- 
tation, therefore,  though  believed,  could  have  ex* 
posed  either  of  the  plaintiffs  to  future  liability. 
In  these  and  similar  instances  it  is  likewise  to  be 
observed,  that  though  motions  were  made  in  ar- 
rest of  judgment,  the  objection  relied  upon  was, 
that  the  words  contained  no  direct  charge  of  fe- 
lony; and  it  was  not  insisted  upon  as  essential  to 
the  action,  that  the  words  must  impute  an  offence 
which  may  expose  the  party  to  a  future  prosecu- 
tion, though  there  was  room  in  each  of  these 
cases  for  making  the  objection,  had  it  been 
thought  available.     And  in  the  case  of  Boston  v. 

{h)  Roberts  v.  Camden^  9  East.  Rep.  93. 
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Tathamj  the  court  expressed  an  opinion,  that, 
even  allowing  that  the  words  fixed  the  offence  to 
a  period,  since  which  the  liability  to  punishment 
must  have  been  discharged  by  a  general  pardon, 
yet  that  the  words  were  actionable  since  the 
scandal  of  the  offence  remained.  And  although 
in  these  cases  the  principal  ground  upon  which 
words  of  this  description  are  held  to  be  actionable 
seems  to  have  been  abandoned,  yet  the  good 
sense  of  the  decisions  is  obvious;  for  were  it 
otherwise,  the  slanderer  might  always  secure  im- 
punity by  cautiously  asserting  that  the  party  slan- 
dered had  already  suffered  the  punishment  apper- 
taining to  the  imputed  offence. 

Supposing  it,  however,  to  be  perfectly  true, 
that  in  some  instances  the  presumption  of  pre- 
judice to  the  plaintiff  in  society  is  a  ground  of 
action,  independent  of  any  detriment  in  a  crimi- 
nal point  of  view,  yet  it  appears  to  be  clearly 
established,  that  "  No  charge  upon  the  plaintiff^ 
however  fouL^  will  he  actionable  without  special 
damage^  unless  it  he  qf  an  offence  punishable  in 
a  temporal  court  qf  criminal  Jurisdiction.'* 

Thus,  by  a  long  series  of  cases  it  has  been  de- 
cided, that  to  say  a  man  is  "  forsworn  (c)/'  or 

(c)  Mo.  365,  Cro.  Eliz.  429:  Popham,  210.  Ow.  62.  Cio. 
Eliz.  135.  609.  720.  788.  I'Vin.  Ab.  404.  1  Rol.  Ab.  40. 
Com.  Dig.  tit.  Action  on  tbe  case  for  defamation,  D.  7. 
6  Mod,  200. 
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that  he  has  taken  a  false  oath,  generally,  and 
without  reference  to  some  judicial  proceeding,  is 
not  actionable;  and  the  reason  is,  that  in  the  lat- 
ter case  a  perjury  is  charged,  for  which,  were  the 
charge  true,  the  party  would  be  liable  to  be  in- 
dicted and  punished  ;  in  the  other,  no  more  than 
a  breach  of  morality  is  imputed,  of  whieb  tfare 
law  does  not  take  cognizance. 

So,  to  accuse  another  of  having  secreted  (d)  a 
will,  for  the  purpose  of  defrauding  his  relations, 
is  not  actionable :  though  a  person,  who  by  such 
means  possesses  himself  of  the  testator's  property, 
would  be  regarded  by  society  in  no  better  light 
than  the  stealer  of  an  horse,  of  the  picker  of  a 
pocket.  Again,  where,  in  general,  bad  princi- 
ples and  vicious  propensities  are  imputed  to  the 
plaintiff,  he  is  not  entitled  to  any  compensation 
in  damages  without  proof  of  a  spe^i fie  ^  loss ; 
though  a  persofi  known  to  possess  suc|;i  princi- 
ples and  propensities  js  as  likely  to  be  despised 
and  avoided  in  society  as  if  he  had  actually  re- 
duced them  into  practice. 

The  defendant  {e)  said  of  the  plaintiff,  "  He  is 
a  brabbler  and  a  qui^rreller,  for  he  gave  his  cham- 
pion council  to  make  a  deed  of  gift  of  his  goods 
to  kill  me,  and  then  to  fly  out  of  the  country ; 
but  God  preserved  me/' 

(d)  3  Salfc.  357. 

(«)  EaUm  V.  Allen,  4  Rep.  16.  Cio.  Eliz.  684. 


CEIMINAL  CHAROB.  23 

( 

Sir  £•  Coke  (y),  in  bis  comment  upon  this 
ease,  says,  **UpoQ  great  consideration  and  ad- 
Tisement,  it  was  adjudged,  that  the  words  in  the 
principal  case  were  not  actionable  ;  for  (he  adds) 
the  purpose  or  intent  of  a  num^  without  act^  i^ 
not  ptmiehable  hy  law.**  And  this  rule  seems 
in  all  times  to  have  been  adhered  to  with  more 
consistency  than  is  generally  observable  in  deci- 
sions relating  to  this  branch  of  the  law,  though 
many  eases  have  been  deemed  to  fall  within  the 
rule,  where  the  words  plainly  imported  an  a<^ 
done.  ^ 

Thus,  in  the  very  base  of  Eaton  and  AUen 
above  cited,  there  was  more  than  a  mere  intei^ 
tion  to  procure  the  commission  of  a  murder ; 
there  ^as  a  solicitation  to  commit  one^  which  is 
of  itself  an  inditable  offence. 

In  Lewknor  {g)  v.  Cruchleif.  The  words 
were,  '^  He  and  another,  knowing  that  J.  S.,  a 
goldsmith,  did  carry  with  him  a  great  deal  of 
plate,  did  lie  in  wait  to  rob  him,  and  set  upon 
him  by  the  highway  ;  but  he  raising  the  country, 
they  did  fly  away,  and  Lewknor  lost  bis  horse, 
and  they  both  were  driven  to  ride  away  upon  one 
horse.^^  It  was  contended  in  an  arrest  of  judg- 
ment, that  by  the  plaintt^s  6wif  showing,  no 

(/)   4  Co.  16.  pi.   10;    and  see  Lord  Ellenborough's 
dictum4£8p.  C.  219, 
(g)  Cro.  Ctr.  140.         • 
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felony  was  charged  upon  him,  but  nothing  more 
than  a  mere  intent ;  but  the  court  were  of 
opinion,  that  the  action  well  lay,  for  that  not 
only  an  intent^  but  ?Lfaci  was  charged,  for  which 
fine  and  imprisonment  were  due. 

The  cases  are  so  uniform  upon  this  point,  that 
it  would  be  superfluous  to  cite  further  instances 
to  show  that,  for  an  imputation  of  evil  inclinap 
tions  or  principles,  no  action  lies  ;  unless,  indeed, 
as  will  afterwards  be  considered,  it  affect  the 
plaintiff  in  some  particular  character,  or  produce 
special  damage. 

And  so  general  terms  of  abuse,  expressive  of 
evil  inclinations  and  corrupt  manners,  as  rogue  (>^), 
rascal,  scoundrel,  and  the  like,  are  not  actionable, 
for  they  do  not  impute  any  precise  and  definite 
offence  punishable  in  the  temporal  courts.  So  it 
has  been  said,  that  the  word  stoindler  is  too 
general  to  support  an  action^  but  Mr.  J.  Aston 
formerly  held  otherwise  (e). 

In  the  case  of  Jones  v.  Heme  (A),  C.  J.  Willes 
said,  that  if  it  were  now  res  integra,  he  should 
hold^  that  calling  a  man  a  rogue j  or  a  woman 
a  whore ^  in  public  company^  was  actionable. 

It  seems  also  to  be  clearly  established,  that 
words  imputing  an  offence  (/),  merely  spritual^ 
are  not  in  themselves  actionable  ;  and  the  reason 

{k)  3.  Bl.  C,  124. 1.  Vin.  Ab.  417.        (t)  1  T.  R.  753. 
{k)  2  Wils.  87.  (/)  4.  Co.  20. 
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assigned  for  this  is  (m),  that  the  person  slandered 
may,  for  such  words,  institute  a  suit  in  the 
spiritual  court ;  and  that  if  an  action  were  to  be 
entertained  in  a  temporal  court,  the  party  would 
be  twice  punished  for  the  same-words.  What- 
ever merit  this  .reason  may  possess,  the  rule  itself 
seems  to  be  fully  established,  that,  where  oral  defa- 
mation concerns  matter  merely  spiritual,  and  deter- 
minable in  the  ecclesiastical  court,  as  if  it  im- 
pute  adultery,  fornication,  or  heresy,  it  is  no^ 
ground  of  action  at  common  law. 

The  power  of  the  spiritual  court  is,  however, 
confined  to  the  infliction  of  penance  pro  salute 
anitfuej  and  does  not  extend  [n)  to  the  awarding 
damages  of  amends  to  the  injured  party. 

In  the  particular  class  of  cases  where  acts  .or 
habits  of  incontinence  have  been  imputed  to 
females,  much  doubt  has  been  entertained, 
whether  an  action  was  maintainable:  these, 
however,  will  be  hereafter  considered  under  a 
more  appropriate  division  of  the  si^bject,  since 
it  seems  both  from  actual  decision  and  analogy, 
that  such  imputations  cannot  in  general  be 
considered  actionable  as  charging  a  temporal 
crime  (o). 

In  Barnabas  {p)  v.  Traunter.    The  plaintiff 

(m)  Salk.  694.  12  Mod.  106.  (n)  4  Co.  20. 

(o)  1  Vin.  Ab.  392.  Cro.  J.  323.  473.  Poph.  36. 
(p)  1  Vln.  Ab.  396. 
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declared^  that  he  Was  a  parishioner  of  S.^  and  that 
the  defendant,  being  vicar  there,  with  the  intent 
to  scandalize  the  plaintiff^  and  to  draw  an  ill 
opinion  of  him  among  his  neighbours,  and  to 
exclude  hind  from  the  church,  ^nd  to  depriVe  him 
of  all  tUe  benefit  of  hearing  divine  service  iQ.tbe 
^said  church  ;  in  the  time  of  divipe  service,  in  the 
bearing  of  the  parishioners,  ip«diciously  pro- 
nounced the  plaintiff  excommunjcatedt  and  fiic- 
ther  refused  to  celebrate  divine  service  till  the 
plaintiff  departed  out  of  the  church ;  upon  which 
the  plaintiff  was  compelled  lo  go  out  of  the 
ciiurch ;  whereas  the  plaintiff  was  not  excono- 
municated ;  by  which  means  the  plaintiff  was 
scandalised  and  hindered  of  hearing  divine  service 
for  a  long  tique;  and  for  the  clearing  of  this 
scandal  and  showing  his  innocency  therein^  was 
put  to  great  trouble  and  ea^pense.  And  the 
action  was  h^ld  to  be  maintainable,  though  the 
plaintiff  did  not  show  th^t  any  man  avoided  bis 
company,  or  forboce  to  trade  or  deal  with  him,  or 
that,  he  liad  any  .temporal  or  special  loss ;  for  it 
Was  saidrthis  is  a  great  and  malicious  scandal, 
though  ia  his  soul  atid  though  spiritual. 

Though  scandal  to  the  soul,  was  the  reason 
assigned  for  allowing  the  plaintiff  to  recover  in 
this  instance,  the  case  itself  can  scarcely  be  con- 
sidered as  an  exception  to  the  general  rule  ;  for, 
though  a  charge  of  excommunication  supposes 
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nothing  more  than  a  spiritual  offence  or  contempt 
upon  which  it  is  grounded,  an  imputation  of 
which  offence  would  not  be  actionable,  and 
although  the  deprivations  of  the  spiritual  benefits 
complained  of  cannot  be  considered  as  a  temporal 
loss;  yet,  excommunication  itself  is  attended 
with  many  serious  temporal  inconveniences :  the 
obgeet  of  it  is  excluded  from  the  society  df  all 
Christians ;  is  disabled  to  do  any  aict  that  is 
required  to  be  done  by  one  that  is  probus  et 
legalis  homo;  be  cannot  s^ve  upbn  juries; 
cannot  be  a  witness  in  any  court ;  and,  which 
18  still  more  serious,  he  cannot  bring  an  action, 
real  or  personal,  to  recover  lands  or  motley  due 
to  him  (q).  He  is  further  liable  to  the  writ  (r) 
de  exeommuMicato  capiendo,  by  which  the  sheriff 
is  directed  to  take  the  offender  and  imprison  him 
in  the  county  gaol,  till  he  is  reconciled  to  the 
church.  On  the  ground  of  these  temporal  de- 
privations under  which  a  person  excommunicated 
labours,  as  well  as  of  his  having  been  putto  expense, 
the  above  case  may  perhaps  be  considered  as  au« 
thority,  consistently  with  the  general  rule. 

The  rule  itself  is  liable  to  so  little  doubt  that 
it  would  be  losing  time  to  cite  cases  in  support 
of  it,  otherwise  than  by  way  of  general  refer- 
ence («),— one  instance  may  suffice. 

{q)  Litt.  20L     (r)  Fitz.'  N.  B.  62.      (5)  1  Vin.  Ab.  392. 
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The  defendant  {t)  said  that  the  plaintiff  ^*  had 
two  bastards,  and  should  have  kept  them ;"  by 
reason  of  which,  words  and  discord  arose  between 
the  plaintiff  and  his  wife,  and  they  were  likely 
to  have  been  divorced.  After  verdict  it  was 
moved,  in  arrest  of  judgment,  that  these  words 
were  not  actionable,  because  he  doth  not  show 
any  temporal  loss,  as  loss  of  marriage,  or  the 
like  ;  but  this  imagination  to  be  divorced  is  not 
to  any  purpose,  and  it  is  but  a  causeless  fear ; 
and  of  that  opinion  was  all  the  court. 

But  wh6re  the  words  impute  an  offence  for 
which,  though  of  spiritual  cognizancej  the  plain- 
tiff is  liable  to  punishment  in  a  temporal  court , 
they  are  actionable. 

So  that  to  impute  incontinency  to  a  female  in 
London  is  actionable,  because  by  the  custom  of 
the  city  she  is  liable  to  be  carted  for  her  of- 
fence (m). 

So  the  calling  a  woman,  living  in  the  borough 
of  Southwark,  "  whore,'^  is  actionable  (a:),  be- 
cause she  is  liable  to  public  carting  by  pre- 
scription. 

So,  to  say  that  a  man  is  the  father  of  a  bastard, 
IS  not  actionable,  unless  it  be  alleged  of  a  bastard 
likely  to  become  chargeable  to  the  parish,  for 

{t)  Cr.  J.  473. 

(u)  12  Mod.  106.  Holt.  R.  40. 1  Yin.  Ab.  395. 

(x)  Keb.  418.  Sid.  97.  1  Vin.  Ab.  395. 
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Otherwise  be  is  not  liable  to  the  penalties  of  the 
statute  (y)  of  Elizabeth. 

So,  to  accuse  another  of  fornication  was  held 
to  be  actionable,  whilst  the  statute  making  it  a 
temporal  offence  was  in  force  (»). 

Although  the  action  itself  be  limited  to  cases 
where  the  offence  charged  is  defined  by  law; 
yet,  as  has  been  shown,  the  placing  the  party  in 
jeopardy  is  not  the  exclusive  ground  of  action.  It 
may  be  asked  then,  as  the  loss  in  some  cases 
consists  solely  in  the  prejudice  to  the  plaintiff's 
character  in  society,  without  any  regard  to  his 
being  endangered  in  law,  how  happens  it  that  the 
extent  of  the  action  is  confined  by  the  former  of 
these  circumstances,  and  is  not  co-extensive  with 
the  Latter  ?  The  answer  seems  to  be,  that  though 
the  presumption  of  prejudice  to  the  plaintiff's 
character  in  society  is  frequently  the  most  serious 
ground  of  complaint,  yet  that  such  prejudice  does 
not  in  itself  furnish  a  rule  sufficiently  clear  to 
determine  the  extent  of  the  action*  Whence  it 
becomes  necessary  to  adopt  some  other  boundary, 
which  though  not  exactly  commensurate  with 
the  injury  to  be  remedied,  may,  from  the  greater 
certainty  and  facility  with  which  it  can  be  ap- 
plied, conduce  in  the  main  to  the  public  good. 


(y)  Salter  v.  Brovm^.  1  Vin.  Ab.  397.  Cro.  Car.  436. 
(z)  2  Sid.  21. 
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To  «ay  that  a  man  is  a  bad  father,  husband,  or 
son  that  he  is  a  drunkard  or  liar,  or  charge  him 
with  want  of  veracity  in  a  single  instance,  must, 
if  ttie  imputation  be  believed,  induce  a  worse 
opinion  to  be  entertained  of  him ;  and  must 
th^refons  be  considered  as  a  real  detriment  to  an 
iimocent  party^ — If  then  discredit  alone  were  to 
be  adopted  as  the  criterion,  the  action  would 
extend  to  every  degree  of  discredit ;  a  rule  highly 
inexpedient,  both  on  account  of  the  endless 
litigation  which  it  would  produce,  and  of  tbe 
other  incident  mischiefs  which  have  been  already 
touched  upon ;  but  if  it  be  admitted,  upon  the 
principle  of  expediency,  that  some  limitation  be 
necessary,  perhaps  none  could  be  adopted  more 
convenient  than  the  one  recognized  by  the  law, 
which  confines  the  action  to  imputations  of 
offences  punishable  in  the  temporal  courts.  The 
rule  itself  has  the  advantage  of  clearness  and  cer** 
tainty  in  its  opeiation,  and  is  nearly  co^  extensive 
with  our  criminal  code  ;  and  it  is  to  be  remem- 
bered, that  where  iipputationa  do  not  fall  within 
its  scope,  yet  any  specific  damage  accruing  to 
the  party  in  confidence  of  them,  will  entitle  him 
to  a  remedy. 

The  action  then  is  confined  to  cases  where  an 
ofience  is  charged  punishable  in  the  temporal 
courts,  it  is  next  to  be  considered  whether  the 
action  extends  to  a//,  or  to  tvhcU  portion  qf  the^e. 
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There  may  be  some  impropriety  in  eupposiog, 
that  a  violation  of  any  existing  Isrw^  19  not  in 
some  degree  discreditable  ;  for  although  the  long 
catalogue  of  crimes,  defined  in  Our  penal  code, 
exhibits  guilt  in  an  almost  infinite  variety  of 
shades  ;  yet  still  the  most  trivial  offender  cannot 
in  strictness  be  deemed  wholly  exempt  from 
blame. 

In  many  instances,  however,  the  discredit 
attaching  to  the  commission  of  the  offence 
chained,  is  so  minute,  that  it  can  scarcely  be 
considered  as  the  ground  of  action. 

In  this,  therefore,  and  many  other  similar 
cases,  the  actionable  quality  of  the  words  results 
not  from  the  degree  of  discredit  attached  to  the 
party,  but  to  the  penal  nature  of  the  offence 
imputed  (a). 

The  defendant  said, '^  thou  hast  harboured  and 
received  thy  son  into  thy  house,  knowing  before, 

(a)  The  distinction  between  that  which  is  malum  prokSntum 
and  malum  true  has  be^frequently  denied  by  great  authorities. 
It  seems  indeed  to  be  impossible  to  contend  that  any  wilfnl 
▼iolatioa  of  the  existing  law  is  not  more  or  less  immoral. 
Every  legal  prohibition  must  be  presumed  to  be  a  beneficial  one 
to  fociety,  and  whoerer  voluntarily  offends  against  it»  takes  upom 
kimself  to  substitute  his  own  judgment  in  the  place  of  that 
of  the  supreme  legislative  authority  of  the  state.  Such  a 
practice,  if  general,  would  obviously  be  inexpedient,  and 
therefore  immoral,  inasmuch  as  it  would  inevitably  lead  to 
frequent  violations  of  the  existing  law* 
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that  he  was  a  seminary  priest  (&)/'  It  was  held, 
that  the  words  were  scandalous  and  actionable, 
theofience  having  been  made  felony  by  statute  (c). 
Yet  it  can  scarcely  be  presumed,  that  in  this  case 
the  imputation  could  seriously  injure  the  father^s 
character  in  society,  and  consequently  the  remedy 
was  given  because  the  words  endangered  him 
in  law.  . 

The  books  abound  with  cases  which  prove, 
that  a  chaise  of  treason,  or  any  species  of 
FELONY,  whether  it  existed  at  Common  Law 
or  was  so  constituted  by  statute,  has  always  been 
considered  as  actionable :  to  these  may  be  added 
that  of  PERJURY,  which  in  its  very  nature  tends 
to  destroy  the  plaintiff's  credit  in  society  ;  the 
courts  have,  ^however,  gone  beyond  this,  and 
imputations  of  many  other  misdemeanors  have 
given  rise  to  a  numerous  class  of  decisions. 

In  Stone  v.  Smalcombe  {d)^  the  defendant  hav« 
ing  been  arrested  under  a  warrant  made  upon  a 
latitat,  said,  ^'  this  is  a  counterfeit  warrant,  made 
by  Mr,  Stone  (the  plaintiflT)  •"  and  though  it 
was  alleged  for  the  defendant  in  arrest  of  judg« 
ment,  that  forging  a  warrant  was  not  a  forging 
within  the  statute  of  Elizabeth,  the  court  held, 
that  the  words  were  actionable. 


(h)  Smith  V.  Hynt,  Cr.  J.  300.         (c)  27  Eliz.  c.  2. 
(d)  Or.  J.  648. 
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So  in  many  cases  the  charging  a  mere  solicita- 
tion or  attempt  to  commit  a  felony  has  been  held 
to  be  actionable.  In  La^  Cochaine^s  case  {e)^ 
the  words  were — "my  Lady  Cockaine  did  offer 
two  shillings  to  a  woman  with  child  to  get  hei 
a  drink  to  kill  her  child,  because  it  was  gotten 
by  J,  S.,  Sir  Thomas  Cockaine's  butler/*  And 
it  was  moved,  that  an  action  did  not  lie  for  the 
words  ;  but  it  was  adjudged  for  the  plaintiff*,  for 
by  them  it  was  said,  the  lady's  credit  is  impaired  ; 
and,  if  true,  there  was  eatise  to  hind  her  to  her 
good  hehiwiour^  although  it  was  not  said,  that 
she  did  give  money,  or  that  any  hurt  was  done. 

So  in  Tibhott  v.  Haynes  {f)^  the  defendant 
said,  "  Tibbott,  and  one  Gough,  agreed  to  have 
hired  a  man  to  kill  me,  and  that  Gough  should 
show  me  to  the  hired  man  to  kill  me/'  Upon 
motion  in  an  arrest  of  judgment,  J.  Gawdy  was 
of  opinion,  that  the  words  were  not  actionable, 
because  it  was  not  alleged  that  any  act  was  done 
by  the  plaintiff^,  nor  any  thiiig  put  in  ure  by 
him,  but  only  a  cfommunication  between  him 
and  Gough  ;  and  that  it  would  have  been  other- 
wise had  the  defendant  said,  "  he  faired  a  man 
to  kill  me/*  But  Wray  and  Fenner,.  justices, 
were  of  a  different  opinion,  and  judgment  was 
given  f§r  the  plaintiff*.     In  CardinaVa  {g)  case, 

(e)  Cto.  EHz.  49.  (/)  Ibid,  191.         \s)  4  Co.  16. 

D 


84  CIVIL  RElfEDT  ;  ACTIOMABWB  WORDS. 

the  words  were, — '*  If  I  had  coDsented  to  Mr. 
Cardinal,  J.  H.  had  not  been  alive/*— And  the 
plaintiff  had  judgment  In  the  case  of  Eaton  v. 
AUen  (A)  above  cited,  the  words  were,  ♦*  He  is  a 
brabbler  and  a  quarreller,  for  he  gave  his  champion 
council  to  make  a  deed  of  gift  of  his  gpods  to 
kill  me,  and  then  to  fly  out  of  the  country,  but 
God  preserved  me :"  and  though  the  former  cases 
were  cited,  judgment  ^as  arrested,  and  th^  reason 
given  in  the  report  in  Croke  is, «"  that  the  fii^t 
words,  ^  he  is  a  brabbler,  &c/  are  not  actionable ; 
and  that  the  latter  words,  commencing  with 
^for^^  did  not  contain  any  express  affirmation/' 
But  Lord  Coke  observes,  '*  that  it  was  adyudged 
in  this  case  upon  great  consideration  and  advise- 
ment, that  the  words  were  not  actionable  because 
the  purpose  and  intent  of  a  mttn,  without:  act,  is 
not  punishable  by  law ;"  this  reason  is,  hQwever* 
defective,  for  solicitation  is  in  itself  an  act ;  aqd 
this  case  was  overruled  in  the  subseqju^nt  one  of 
Lewknor  v.  CrutcMy  {%). 

The  defendant  there  charged  the  |)laintiff  witb 
having  '*  set  upon  a  goldsmith  in  the  higbw^ 
with  intent  to  rob  him/'  It  w$s  conteoded  i» 
arrest  of  judgment,  that  no  fi^lqny  ^as  cbj^edt 
but  a  mere  misdeoieanor ;  and  the  case  of  f^o^ 
v.  AUen  was  cited  ;  but  the  court  delire^  their 

(h)  4  Co.  16.  Cro,  Bli«.  684,  (t)  Cro.  Car.  140, 
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opioions  seriatim,  that  the  action  lay,  and  said^ 

• 

*'  that  although  the  defendant  charged  him  with 
an  act  th^t  is  not  felony,  yet  he  rhargeth  him 
not  only  with  the  intention,  but  with  a  fact, 
which  is  as  near  to  felony  as  may  be,  and  with 
such  an  offence  as  is  more  than  intent  only,  and 
more  than  riot,  and  for  which  fine  and  imprison-^ 
inent  are  dtie/'  And  Jones,  J«  cited  Wichs's 
case,  where  the  defendant  said,  *^  nine  persons  s<ft 
upon  me  to  hare  robbed  me,  and  you  (Wicks) 
was  one  of  them  ;'^  and  it  was  adjudged  that  the 
action  lay. 

If  any  distinction  can  be  made  between  the 
two  last  cases  {h),  it  consists  in  this  ;  that  in  the 
former  there  was  a  solicitation  only,  to  commit 
felony ;  in  the  latter  there  was  an  overt  act  exer-- 
cised  in  pursuance  of  a  fetonfous  intention. 
Such  a  distinction  is  at  all  events  now  no  longer 
avatlable,  since  it  is  dear  that  a  solicitation  to 
commit  felony  constitutes  a  misdemeanor  {I). 

So  where  the  charge  is  of  a  misdemeanor  not 
at  all  connected  with  felony. 

During  an  election  of  members  (m)  to  serve  in 
parliament,  the  defendant,  holding  up  money  in 
bis  hand,  said  of  the  plaintiff,  who  was  a  candi- 
date, ^^  these    guineas  are   Mr.  Bendish^s  (the 


(i)  i.  e.  Eaton  v.  Aliens  and  Jjewknor  v.  OruMey. 

(/)  2  East,  6.         (m)  BtndiA  t.  Undwy.  11  Mod.  194. 

D  2 
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plaintiff's)  m6ney,  and  were  given  me  to  vote  for 
him  ;  he  has  bought  my  vote,  and  he  shall  have 
it."  It  was  contended,  in  arrest  of  judgment, 
that  no  words  are  actionable  unless  they  subject 
tha  plaintiff  to  a  temporal  punishment,  and  that 
nothing  had  been  said  that  could  subject  the 
plaintiff  to  an  indictment  on  the  statute ;  but 
Holt,  C.  J.  was  clearly  of  opiniob,  that  the 
action  lay,  and  judgment  was  given  for  the 
plaintiff.  It  is  to  be  remarked,  that  bribery  was 
an  offence  at  Common  Law  (n),  and  punishable 
by  indictment  or  information. 

Where  a  comn^ission  had  been  awarded  (o) 
out  of  Chancery,  to  the  plaintiff  add  three  others, 
with  the  assent  of  the  parties  to  a  suit,  to  exa* 
mine  witnesses,  and  to  hear  and  determine,  the 
defendant,  wha  was  one  of  the  parties  (said  of 
the  plaintiff),  ^^  Sir  George  Moor  is  a  corrupt 
man,  and  hath  taken  bribes  of  Richard  King  (the 
other  party  to  the  suit) ;"  And  likewise  further 
said,  *<  Richard  King  hatth  set  Sir  George  Moor 
on  horseback,  with  his  bribes,  to  pervert  justice 
and  equity.''  Upon  ihotioh  in  arrest  of  judg- 
ment, the  court  said,  ^'that  the  plaintiff  having 
the  King's. commission  to  execute,  if  be  take 
bribes  to  execute  it,  it  is  a  breach  of  the  trust  re- 


(n)  Burr.  1335. 1359. 

(o)  Sir  Geo.  Moot  v.  FonteTf  Cro.  J.  65, 
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posed  in  him,  and  is  so  great  an  offence,  that  he 
may  be  indicted  and  fined  at  the  Common  Law ;'' 
and  the  plaintiff  had  judgment. 

To  charge  a  person  with  having  given  a  sum 
of  money  to  the  commissioners  to  be  made  purser 
of  a  man  of  war,  was  held  actionable  ;  such  an 
offence  being  a  corruption  of  a  public  trust,  and 
a  criide  both  in  the  commissioners  and  the  person 
tempting  them,  and  the  words  therefore  action- 
able, as  imputing  a  criminal  charge  {p). 

In  the  case  of  Sir  William  Russell  v .  Ligan  (^), 
it  was  adjudged  and  agreed,  that  an  action  lies 
for  charging  the  plaintiff  with  being  the  author 
of  a  libel,  though  the  making  a  libel  is  not  an 
offence  which  concerns  life  or  member,  but 
punishable  only  by  fine  and  by  imprisonment  in 
the  Star  Chamber,  or  upon  an  indictment  at 
Common  Law.  In  the  principal  case,  it  seems, 
however,  to  have  been  averred  in  the  declaration, 
that  the  plaintiff  was  a  justice  of  the  peace. 

So  to  say,  a  person  'keeps  a  bawdy  house,  is 
actionable,  because  the  offence  is.  indictable ;  and 
though  it  has  been  held,  that  such  words  are  not 
actionable,  the  reason  on  which  the  judgment 
was  given  is  bad,  for  it  was  assumed  (r},  that 

'    (p)  Purdy  V.  Staoey,  Burr.  2698. 

{q)  1  Vin.  Ab.  423.  pi.  27.  I  Com.  Dig.  tit.  Action  on  the 
case  for  defamation  8,  9.  1  Roll.'Ab.  46. 

(r}Cro.  Eliz.  643.  sed  vid.  1  Roll.  44.  1  BuFs.  138. 
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the  oJBTence  was   not    indictable    at    GomnM^n 
Law. 

So,  to  accuse  a  person  of  subornation  of  per«> 
jury  (*). 

So  the  charging  another  with  receiving  goods, 
knowing  tbent  to  be  stolen,  was  actionable, 
whilst  the  offence  remained  a  mere  misdemeanor, 
and  punishable  by  fine  and  imprisonment  at 
Common  Law. 

For  though  it  w^s  held  in  the  case  of  Dmoes  (f) 

y.  Btdtan^  that  for  the  words  *<  Thou  art  a  knave, 

and  hast  received  stolen  swine ;    and  hast  re>- 

ceived  a  stolen  cow,  and   thou  knowest  they 

were  stolen  !'*  No  action  lay.     Yet  the  ground 

of  decision  was,  that  the  words  were  to  be  con« 

sidered  in  nutwri  s&ngu ;  and  that  it  might  be, 

that  the  defendant  meant  that  the  plaintiff  had 

received  them  as  bailiff  or  lord  of  a  manor,  who  had 

liberty  to  have  waiPs  and  felon'n  goods ;  dnd  it 

seems  to  have  been  tiUowed,  that,  had  a  guilty 

knowledge  been  intended,  the  wordb  would  have 

been  actionable.     In  Cocs  («)  v.  Humphreys^  the 

defendaftt  said,  ^*  Thy  bOy  (the  plaintiff ^s  son) 

hath  cut  my  purse,  and  thou  hast  receive  it, 

knowing  it;  and  hast  the  rings  and  money  that 

were  there  in  thy  hand  !*'    And   it   was   held, 

that  the  words  were  not  actionable,  because  it 

(5)  Cit).  i.  15S.        (e)  Cro.  EIi2.  888.        [n)  lbid,6&& 


•• 


CRIMINAL  CHARGE.  86 

did  not  appear  that  a  /elanums  taking  was 
meant. 

And  it  seems  that  to  chaige  a  brewer  with 
selling  unwholesome  beer  is  actionable,  since  the 
selling  such  beer  is^a  indictable  tfffence  (a:). 

In  ^r  Lionel  Walden{if)  v«  Mitchell^  the 
defendant  said,  that  the  plaintiff  went  to  mass, 
and  the  words  were  held  actionable;  since  by 
the  statute  97  Eliz.  c.  4.  the  offender  was  liable 
to  forfeit  <£lOO,  and  to  be  imprisoned  for  a  yeay.. 

So,  whilst  the  statutes  against  witchcraft  wece 
in  fofce»  it  was  held,  that  to  say  *'  Thou  art  a 
witch  and  a  sorcerer,'^  was  actionable  {z) :  And 
Gawdy  J.  said,  ^*  If  he  bewitches  men  so  as  they 
die,  it  is  felony :  if  he  uses  witchcraft  in  any 
other  way,  he  shall  stand  in  the  pillory  ;  so  that 
it  is  a  slander  in  every  respect,  and  a  good  cause 
of  action/^ 

In  Mayne  v.  Digle^  {a)  it  is  laid  down,  that  an 
action  lies  for  any  words  which  import  the 
charge  qf  a  crime  for  which  a  person  may  he 
indicted. 

From  these  instances  cited,  and  a  number  oi 
similar  ones  to  be  met  with  in  the  reports,  it 
seems  difficult. to  find  any  other  limit  for  the 
extent  of  the  action  than  that  laid  down  in  the 

(i)  1  Vin.  Ab.  477.  Free.  25.  6  Bate.  Ab.  210. 

(y)  2  Vent.  265,        (z)  Rogtts  v.  Orofoat^  Cro,  EHz.  571. 

(a)  Free,  46. 
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last  case ;  and  though  there  are  ifieto  and  even 
decisions  to  the  contrary,  both  may,  perhaps,  be 
considered  as  bonie  down  by  the  current  of  the 
authorities  cited,  and  others,  in  which  words  have 
been  considered  actionable,  as  charging  an  in* 
dictable  offence. 

Thus  it  has  been  held,  that  no  action  lies  for 
publishing  of  the  plaintiff,  that  be  is  a  regru^ 
tor  (i) ;  and  the  reason  given  is,  because  the  of- 
fice of  regrating,  is  not  punishable  by  loss  dt 
life  or  limb ;  but  this  decision  cannot  be  const-** 
dered  as  law,  since  it  is  contradictory  to  all  the 
qases  last  cited. 

So  it  has  been  held,  that  for  the  words  ^*  Thou 
art  a  common  barretor  (c),  and  I  will  indict  thee 
for  it  at  the  next  assizes/*  no  action  lies. 

But  for  the  words,  ^^  Thou  maintaine&t  such  a 
suit,"  it  was  said  by  Popham,  C.  J.  (^),  that  an 
action  had  been  held  maintainable  upon  good  de- 
liberation, in  the  case  of  Sir  H.  Portman  v. 
StaweU;  maintenance  being  unlawful  and  odious. 

In  Ogden  {e)  v.  Turner^  as  already  observed, 
it  was  expressly  held  by  Holt,  C.J.  that  to  ren« 
der  words  actionable  it  ia  not  sufficient  that  the 
party  may  be  ^ed  a«d  imprisoned  for  the  of* 

(6)  Saobh  V  Lee^  2  Show.  3S. 

(c)  Cro.EIiz.  171.  Yel.  90. 

{d)  1  Yin.  Ab.  424.  pi.  34.  Mo.  428* 

(e)  Sdlk.  696..HolU  40. 
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fence.   ^  For  that  if  any  one  be  found  guilty  of  a 
common  trespass,  be  sball  be  fined  and  impri-* 
soned ;  yet  no  one  would  assert,  that  to  say  one 
has  committed  a  trespass,  will  bear  an  actiod^ 
This  dictum,  however,   was  materially  contra- 
dicted by  what  fell  from  Ld.  C.  J.  De  Grey,  in 
giving  judgment  tD  the  case  of  Onslow  [/)  v. 
Home.    lo  that  case  he  observed,  **  As  far  as  I 
can  colleci,  for  determinations  in  actions  for 
Vords,  there  seem  to  be  two  general  rules  whereby 
courts  of  justice  have  governed  themselves,  in 
order  to  determine  words  spoken  of  another  to  be 
actionable.     The  first  rule  is^   that  the  wiyd$ 
must  contain  an  escpress  wqmtation  qf  seme  crime 
UaUe  to  punishment — some  capital  (jfflsnce  or 
other  ifj^amous  crime  or  misdemeanor ;  and  the 
charge^^pon  the  person  ^okfn  of  must  be  pre- 
cise.    In  the  case-  of  Ogden  and   Turner^  the 
words  are,  '*  Thou  art  one  of  those  that  stole  my 
Lord  Shaftesbury's  deer!"  and  were  not  held 
actionable ;  for  though  imprisonment  be  the  pu- 
nishment in  those  cases,  yet  per  Holt,  C.  J.  ^It 
is  not  a  scandalous  punishment;  a  man  may  h^ 
fined  and  imprisoned  in  trespass  ;  for^  says  he, 
*^  there  must  not  only  be  imprisonment  but  an  in" 
Jimous  punishment.'     I  think  Lord  Holt  carries 
it  too  far,  as  to  precision ;  for  it  is  laid  down  iu 

(/)  3  WUs.  17T.  ^ 
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Finch's  Law  (^)/  *  If  a  man  maliciously  titters 
vxiy  false  slander^  to  the  endangeriDg  one  in  law, 
as  to  say,  *^He  hath  reported  that  money  is 
'  mien/'  for  he  shall  be  punished  for  such  report/ 
Here  h  the  case  of  a  crime,  and  the  punishment 

« 

not  infamous ;  and  yet  Finch  seems  to  say,  that 
0ti  action  lies  for  these  words/' 

In  Hcit  V.  Scholefteld  {h)^  Mr.  J.  Lawrence 
€>bserved^  with  regard  to  the  case  inr  Bulstrode  (i); 
"I  think  Mr.  Justice  Williams  goes  too  far  in 
saying,  that  words  thai  tend  to  the  vtfamy^  dis- 
credit^ or  disgrace,  <f  the  party,  are  actionable. 
'  The  most  correct  rule  is  laid  doWn  in  Onslow 
V.  Home.  The  words  must  contain  an  express 
imputation  of  some  crime  liable  to  punishment, 
some  capital  qffence,  or  other  irfamous  crime  or 
misdemeanour.  There  is  also  a  case  in  Sider- 
fin  {h),  which  is  in  direct  contradiction  to  th^ 
case  in  Bulstrode/' 

In  many  of  the  cases  where  charges  of  crime 
have  been  held  actionable,  it  is  observable  that 
^stress  has  been  laid  upon  the  terms  scandalous 
\ind  n^amous,  used  as  descriptive  either  of  the 
crime  charged  or  the  punishment  appertaining  to 
it.  Although  this  affords  some  reason  to  inferj 
that  the  actionable  quality  does  not  extend  to  all 
charges  of  misdemeanour  for  which  fine  and  im- 

ig)  185.    (h)  61.  B.  691,     (*)  1  Buls.  40.     (k)  1  Sid.  48. 
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priscHiment  may  be  inflicted,  yet  a  distinction  of 
this  nature  seems  unwarranted  by  the  cases,  and 
would  afford  a  very  dubious  rule,  the  terms  scan- 
dalous and  infamous  being  of  themselves  words* 
of  very  indefinite  import.  It  would  be  a  very 
difficult  task  to  ascertain^be  precise  point  in  the 
scale  of  offences  where  infamy  and  scandal  cease 
to  attach. 

From  Uiese  authorities,  perhaps,  it  may  be  in« 
ferred  generally,  that,  to  impute  any  crime  &t 
misdemeanaur  Jbr  which  corporal  pmupment 
may  he  iifflicted  in  a  tempof*al  court,  is  action- 
able without  proqfi^  special  damage. 

Where  tiie  penalty  for  an  offejace  is  merely  pe- 
cuniary^ it  does  not  appear  that  an  action  will  Jie 
for  charging  it ;  even  though  in  default  of  pay^ 
ment,  imprisonment  should  be  prescribed  by  the 
statute,  imprisonment  not  being  the  primary 
and  immediate  punishment  for  the  oflfenoe  [I).  . 

Any  objection  as  to  the  extent  of  the  above 
rule,  is  in  a  great  measure  obviated  by  the  statute 
of  James  I.  which,  where  the  damages  given  do 
not  amount  to  forty  shillings,  limits  the  costs  to 
the  amount  of  the  damages :  this  wholesome  pro- 
vision was  found  of  great  use  in  confining  this 
species  of  litigation,  (wbich  had  before  4ncred^^ 
to  a  prodigious  extent,)  within  narrower  aiid 
more  convenient  boundaries. 
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Sndly.  In  what  manner  must  the  offence  be 
imputed  ? 

Where  the  ijnputation  contains  a  direct  charge 
of  crime  in  precise  terms,  little  difficulty  can  oc- 
cur in  the  application  of  the  foregoing  rule.  In 
most  instances,  however,  an  unpremeditated  use 
of  words  of  doubtful  meaning,  or  an  intentional 
selection  of  them^  for  the  purpose  of  impunity, 
have  occasioned  much  perplexity  and  litigation. 
In  a  great  proportion  of  cases,  the  question  has 
been,  not  whether  a  charge  of  a  specific  offence 
is  actionable  ?  buj  whether,  in  fact,  any  offence 
has  been  charged  by  the  words  ?  The  rule  of 
law  requires,  th^t,  to  ground  an  action,  ^^  words 
imputing  crime  must  be  precise ;"  but  it  is  by 
no  means  essential,  that  they  shall  carry  on  the 
fitce  of  them  an  open  and  direct  imputation. 
Such  a  rule,  it  is  clear,  would  afford  no  security 
against  calumny,  which  may  be  as  effectually 
conveyed  in  artful  allusions  to  collateral  matter, 
and  oblique  insinuations,  as  by  the  most  explicit 
assertions. 

It  is,  however,  incumbent  upon  the  party  who 
complains  that  he  has  suffered  from  ^n  imputa- 
tion of  crime,  to  show  with  certainty^  the  injuri- 
ous nature  of  the  communication. 

In  order  to  establish  thjs  point,  two  circum- 
stances are  necessary : —  , 

1st.  That  the  words  or  signs  used  should  either 
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of  themselves,  or  by  reference  to  circumstances, 
'  be  capable  of  the  offensive  meaning  attributed  to 
them. 

tid\y.  That  the  defeodant  did^  in  fact^  use  them 
in  that  sense. 

The  capability  of  the  words  or  signs  to  bear  a 
particular  construction,  must,  it  is  evident^  ap- 
pear upon  the  plaintiff's  statement  of  his  case ; 
for  otherwise  it  would  not  judicially  appear  that 
he  was  entitled  to  recover.  That  the  defendant 
did,  in  fact,  use  them  in  that  sense,  is  a  matter  of 
evidence  to  be  decided  upon  the  trial,  which  will 
be  a  subject  for  future  consideration.  It  may, 
however,  be  necessary  to  observe  here,  that  if  it 
appear  from  the  words  or  signs  themselves,  or 
from  circumstances,  that  they  are  capable  of  con*- 
veying  the  particular  meaning  attributed  to  them 
by  the  plaintiff,  it  will,  after  verdict  for  the  plain"* 
tiff,  be  taken  for  granted,  that  the  words  and 
signs  were,  in  fact,  used  to  convey  such-  mean* 
ing;  for  that  is  a  matter  upon  which  the  jury 
alone  can  decide,  and  which  they  must  be  con- 
vinced of  before  they  can  give  their  verdict  for 
the  plaintiff. 

Any  objection,  therefore,  to  the  words  or  signs 
as  stated  upon  the  record,  is  grounded  upon  the 
supposition  that  it  does  not  sufficiently  appear, 
that  they  are  capable  of  an  actionable  mean- 
ing. 
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It  will  be  proper,  therefore,  next  to  consider 
the  different  kinds  of  ambiguities  which  may  arise, 
not  only  in  the  particular  case  where  some  crime 
has  been  charged,  and  where  doubt  most  fre- 
quently occurs,  but  with  relation  to  cases  ctfslan* 
der  and  libel  in  genera^  which 'are  governed  by 
the  same  rules  of  construction. 

Words  or  signs  may  be  divided  into  three 
classes :— • 

1st,  Those  which  bear  an  obvious  and  precise 
meaning  on  the  face  of  them ;  as  if  A,  said  to  B., 
"  You  murdered  C." 

2dly.  Those  which  on  the  fece  of  them  are  of 
dubious  import,  and  are  capable  either  of  a  crimi* 
oal  or  innocent  meaning;  as  if  A.  say  to  B., 
**  You  were  the  death  of  C/* 
,  Sdly.  Those  which  are  primd  facte  and  ab- 
stractedly innoce&t,  and  which  derive  their  offen- 
sive quality  from  sdme  collateral  or  extrinsic  cir- 
cumstance; as  if  A»  say  to  B.,  •♦You  did  not 
murder  C*  !'*  which  words#  from  the  ironical  man- 
ner of  speaking  them,  may  convey  to  the  hearers 
as  unequivocal  a  charge  of  murder  as  the  most 
direct  imputation. 

With  respect  to  ambiguities  arising  out  of  the 
second  and  third  classes,  at  is  now  the  settled 
rule  of  law,  that  hoth  jvdge^  and  juries  shaU  m* 
derstand  words  in  that  sen^e  which  the  imOiar 
intended  to  convey  to  the  minds  of  the  hearers^ 
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a$  evidenced  hy  the  whole  circumstances  qf  the 
case.  That  it  is  the  province  qf  the  jury^  where 
such  doubts  arise ^  fo  decide^  whether. the  words 
were  used  maliciously^  and  vnth  a  view  to  de^ 
Jame^  such  being  matter  qf/aet  to  be  collected 
from  aU  concomitant  circumstances ;  and  for  the 
court  to  determine i  whether  such  words ^  taken  in 
the  malicious  sense  imputed  to  them,  can  alone^ 
or  by  the  aid  qf  the  circumstances  stated  upon 
the  record^  form  the  legal  basis  qf  an  action. 

It  was  long,  however,  before  this  rule,  rational 
as  it  18,  and  supported  by  every  legal  analogy, 
prevailed  in  actions  for  words  i  and  before  the  fa- 
vourite doctrine  of  coostniing  words  in  their 
mildest  sense^  in  direct  opposition  to  the  findr 
log  of  the  jury,  was  finally  abandoned  by  the 
courts. 

A  very  few  specimens  of  cases  where  the  doci- 
trijne  of  the  k^nignior  sensus  was  allowed  to  pm- 
vail,  may  be  deemed  sufficient.  '^Thbu  art  as 
arrant  a  thief  as  any  in  £ngland^  for  thou  bast 
broken  up  J.  S/s  chest,  and  taken  away  AdVi 
After  verdict  for  the  plaintiff,  the  court,  on  motion 
in  arrest  of  judgment,  held,  that  the  action  lay 
not:  .fer,  h(e  showetb  not  that  he  stole  any  nao* 
ney,  or  robbed  him  of  any  money ;  for  an  action 
is  not  to  .be  maintained  by  intendment;  but  by 
express  words,  4nd  the  words  do  not  prove  any 
felony  committed  ;  for  the  money  may  be  taken 
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Bway,  and*  the  chest  broken  open'  in  the  mid- 
day («i)i  and  in  the  presence  of  divers,  and 
therefore  it  is  not  any  felony. 

The  defendant  said  {n)^  ^^  Thou  art  a  lewd 
fellow  ;  thou  didst  set  upon  me  by  the  highway, 
and  take  my  purse  from  me,  and  I  will  be  sworn 
to  it  r*  After  judgment  for  the  plaintiff,  error 
was  assigned,  because  the  words  did  not  charge 
the  plaintiff  with  felony,  nor  with  any  felonious 
taking  away  ;  and  it  may  be,  he  took  aMray  the 
purse- in  jest,  or  for  some  other  cause;  and  of 
that  opinion  were  all  the  Judges  and  Barons. 
The  defendant  (o)  said,  *^  Thou  art  a  thievish 
rogue,  and  hast  stolen  bars  of  iron  out  of  other 
men's  windows  !''  It  was  held,  tha  tthe  action  lay 
not ;  for  the  bars  of  iron  are  parcel  of  the  free- 
hold, and  the  stealing  of  them  is  not  any  felony ; 
and  it  shall  not  be  intended  of  bars  lying  in 
windows,  as  was  objected  that  it  might  be ;  for 
it  shall  be  taken  in  the  best  sense  for  the  de- 
fendant. And  it  was  said,  that  it  was  adjudged  in 
one  Bridgets  case,  that  for  saying,  <^Thou  art  a 
thief,  and  hast  stolen  my  corn  in  the  field,"  no 
action  lies;  for  it  shall  be  intended  standing 
cc»m,  which  is  not  felony;  wherefore  it  was 
a4iudged  for  the  defendant. 

*  « 

(w)  Fonier  v.  Brovming,  Cro.  J,  687. 
(n)  Holland  v.  Stoner^  Cro.  J.  315. 
(o)  Cro.  J.  204. 
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In  King  {p)  V.  Beigg.  In  error.  The  action 
was  for  the  words,  "Mr.  J.  D.  was  robbed  of 
JS40,  and  100  marks'  worth  of  plate,  and  Alice 
Bagg  (the  plaintiff)  and  J.  S.  bad  it,  and  for 
which  they  will  be  hanged  !*'  And  after  verdict 
and  judgment  for  the  plaintiff,  it  was  assigned 
for  ^rror,  that  an  action  lies  not  for  these  words : 
for  he  doth  not  say  that  she  stole  it,  and  it  may 
be  that  they  came  to  it  by  lawful  means ;  and 
although  he  saith  that  they  will  be  hanged  for  it, 
these  words  by  themselves  will  not  maintain  an 
action,  and  they  do  not  enforce  the  first  words ; 
wherefore  the  judgment  was  reversed. 

"Thou  {q)  dost  lead  a  life  in  manner  of  a 
rogue,  I  doubt  not  but  to  see  thee  hanged  for 
striking  Mr.  Sydmau's  man  who  was  murdered  !" 
And  it  was  held  that  the  words  were  not  action- 
able, for  they  are  not  positive  for  the  murder  of 
Mr.  Sydman's  servant ;  he  might  be  beaten  by 
the  plaintiff,  and  murdered  by  another.  Actions 
of  slander  do  not  lie  upon  inference. 

It  seems  to  be  unnecessary  to  adduce  more 
instances  of  the  prevalence  of  this  rule  of  con- 
struction ;  the  following  may  be  adduced  in 
support  of  the  more  rational  doctrine  which  now 
prevails. 

In  Ceel^{r)  v.  Hoskins,  in  error.     The  words 

(p)  Cro.  J.  331.    (q)  Ibid,  331.  Jenk.  302.     (r)  Cro.  Car.  50a^ 
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ware,  "  Thou  art  foreworn  in  a  court  of  record, 
aod  that  I  will  piove !"   It  wad  contended,  after 
verdict  for  the  plaintiff,  that  the  action  would 
«ot  lie,  because  he  did  not  say  in  what  court  of 
feoord  he  was  forsworn,  nor  that  he  was  forsworn 
in  giving  any  evidence  to  the  jury  ;  that  it  migbt 
be  intended   only  that    he   was  foreworn,   not 
judicially,  but  in  ordinary  discource    in    some 
court  of  record  :  But  (per  Croke)  <*  Jones,  Berke- 
ley, and  myself,  held  clearly  that  the  action  well 
lay,  and  that  such  foreign  intendment  as  Maynard 
(for  the  defendant)  pretended,  shall  not  be  con* 
ceived,  and  it  shall  be  taken  that  he  spake  these 
words  maliciously,  accusing  him  of  perjury  ;  and 
for  a  false  oath  taken  judicially,  upon  judicial 
proceedings  in  a  court  of  record ;  and  shall  be 
taken  according  to  the  common  speech  and  umal 
iatenchaaent :  as  to  say,  such  a  one  is  a  murtherer, 
without  saying  whom  he  murdered,  or  when,  an 
action  lies ;  and  it  shall  not  be  intended  that  be 
was  a  murtherer  of  hares,  unless  such  fomign 
intendment  be  shown  tir  discovered  in  pleading/' 
In  Baal  (s)  v.  Baggerley.    The  words  were, 
"  Thou  hast  forged » a  privy  seal,  and  a  com- 
mission !    Why  dost  thou   not  break  open  thy 
commission  ?'*  And  after  verdict  for  the  plaintiff, 
it  was  contended  for  the  defendant,  •  liiat  the 

{s)  Cro.  Oar.  326. 
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words  were  not  actionable  ;  for  it  did  not  say  tb^ 
kmg's  privy  seal,  nor  any  writ  under  the  privy 
seal ;  also  he  said  not  what  conamission ;  and  the 
words  subsequent,  ^^  thy  commission,''  showed 
that  he  meant  a  commission  made  by  the  plaiiitiff 
himself:  but  the  judges,  having  taken  time  to 
consider  (Berkeley  doubting)  afterwards,  deKvered 
their  opinions — "  That  the  action  well  lies ;  for  the 
words  be  spoken  maliciously ;  and  being  alleged 
ID  the  declaration,  that  he  spakis  them  to  scan* 
dalize  him,  for  forging  of  the  privy  seal  and 
commission ;  and  being  found  guilty,  it  shall  be 
intended  according  to  the  vulgar  interpretation, 
to  mean  the  king's  privy  seal,  the  counterfeiting 
liHiereof  is  treason ;  and  a  comnfiissioa  shall  be 
intended  the  king's  comipission,  uader  the  privy 
seal ;"  and  Berkeley  agreed  with  the  others. 

In  Somer^  (/)  v.  Hame^  The  words  were, 
"  You  ai}e  a  i^gue,  and  bfoke  open  a  house  at 
Oxford;  and  your  grandfi^her  waa  forced  to 
bring  over  iS30«  to  make  up  the  breach !"  And 
after  verdict  fof  the  plaintiff,  iit  was  moyeji,  in 
arrest  of  judgment ;  beeauae,  rogue,  is  noC  ac» 
tio^^le;   and  breaking  open  the  kowe,  \»M  a. 

• 

ttespass;  wd  mdkmg  up  the  hrM^h^  might  be 
repaiiiag;  but  the  court  seemed  contmty:  for, 
upon  all  the  words  together,  a  man  who  heard 

(«)Holt,39. 
E   9 
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them  could  not  intend  other  than  a  felonious 
breaking  of  the  house ;  and  though  in  the  old 
hooks  the  rule  was^  to  take  the  words  in  ndtiori 
sensu^  yet  per  Holt,  they  would  take  the  words 
in  a  common  sense,  according  to  the  vulgar 
intendment  of  the  bystanders. 

In  "Saker  {u)  v.  Peirce.  The  words  were, 
"  Baker  stole  my  box-wood,  and  I  will  prove  it  1" 
After  verdict  for  the  plaintiff,  Serjeant  Darnell 
moved,  in  arrest  of  judgment,  that  these  words 
are  not  actionable;  for  tbey  shall  be  taken  to 
mean  wood  growing,  or  the  like,  whereof  only  a 
trespass  can  be  committed.  That  to  say,  you  are 
a  thief,  and  have  stolen  my  timber,  or  my  applbs, 
or  my  hops,  is  not  actionable :  for  where  words 
import  either  a  felony  or  a  trespass,  they  shall  be 
taken  in  the  mildest  sense,  unless  there  be  other 
words  to  determine  them  in  the  worse  sense :  as 
to  say,  he  stole  my  timber  out  of  my  yard,  or  my 
hops  in  a  bag  ;  and  cited  Mason  {x)  v.  Thompson.^ 
— <<  I  charge  thee  with  felony  for  taking  forth  from 
J.  D/s  pocket,  and  I  will  prove  it  !**  The  words 
were  held  not  to  be  actionable,  because  it  should 
not  be  intended  to  mean  a  felony,  not  being 
directly  affirmed.  But  Holt,  C.  J.  and  the  court 
denied  that  case  to  be  law,  for  the  taking  out 


(tt)  Lord  Ray.  959.  6  Mod.  234.  Holt,  654. 
(x)  Hutt.  38. 
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of  a  tnao's  pocket  must  be  intended  a  felonious 
taking. 

For  the  plaintiff  it  was  contended,  that  tl\e 
words,  according  to  common  parlance,  imported 
a  thing  of  which  felony  might  be  committed. 

And  afterwards  the  court  gave  judgment  for 
the  plaintiff;  Powell,  J •  observing,  "The  case 
cited  by  my  brother  Darnell,  is  so,  but  the  later 
books  are  contrary;  and  I  will  stick  to  the 
later  authorities,  being  grounded  on  so  much 
reason/' 

In  the  case  o^  Surges  (y)  v.  Boucher.  The 
court  observed,  "  There  are  sei^eral  cases  wherein 
it  has  been  adjudged,  that  where  words  may  be 
taken  in  a  double  sense^  the  court,  after  a  verdict, 
toiU  almays  construe  them  in  that  sense  which 
may  support  the  verdict/* 

The  plaintiff  brought  his  action  for  the  words^ 
"  He  {z)  )s  a  clipper  and  a  coiner  !''  After  a 
verdict  for  (he  plaintiff,  it  was  moved,  in  arrest 
of  judgment,  that  thq  words  did  not  charge  the 
plaintiff  with  clipping  or  coining  money ;  for 
they  may  be  applied  to  many  other  things ;  but 
judged  actionable,  for  it  must  be  intended  that  he 
meant  the  clipping  of  money,  and  in  that  sense 
it  is  usually  understood. 


iy)  8  Mod.  240. 

(z)  3  Salk.  325.  2  Vent.  172.  2  Lev.  51.  2  Sir  T.  Jo.  235. 
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In  Harrison  \a)  v.  Thomhot'owgh.  The  court 
observed,  that,  "  Precedents  in"  actions  for  words 
are  not  of  equal  authority  as  in  other  actions, 
because,  nopma  loqnendi  is  the  rule  for  the  inter- 
pretation of  words,  and  this  rule  is  different  in 
one  age  from  what  it  is  in  another.  The  words 
which  an  hundred  years  ago  did  not  import  a 
slanderous  sense,  now  niay,  and  vice  versa.  In 
this  kind  of  actions  for  words,  which  are  not  of 
very  great  antiquity,  the  courts  did  at  first  as  much 
as  they  could,  discountenance  them,  and  that  for  a 
wise  reason  ;  because  generally  brought  for  con- 
ten  tidn  and  vexation,  and  therefore,  where  the 
words  were  capable  of  two  constructions,  the 
court  always  took  them  mitiori  sensu.  But, 
latterly,  these  actions  have  been  more  counte- 
nanced ;  for  men's  tongues  growing  more  viru- 
lent, and  irreparable  damage  arising  f)*om  words, 
it  has  been,  by  experience,  found,  that  unless 
men  can  get  satisfaction  by  law,  they  will  be  apt 
to  take  it  themselves.  The  rule,  therefore,  that 
has  now  prevailed,  is,  that  words  are  to  he  taken 
in  that  sense  that  is  most  natural  and  obvious^ 
and  in  which  those  to  whom  they  are  spoken  will 
he  sure  to  understand  them. 

In  Burton  (i)  v.  Hay  ward  and  his  tvife.     The 
words  spoken  by  the  wife  were,  "George  Button 

(a)  10  Mod.  196.  {h)  8  Mod.  24. 
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(the  plaintiff)  is  the  man  who  killed  my  hus- 
band !''  her  first  husband  being  dead.  After  ver- 
dict for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  these  words  are  not  actionable  for 
the  uncertainty  of  the  word  kiUing,  for  it  might 
be  justifiable,  or  in  bis  own  defence,  or  per  in^cr^ 
tuniMmj  and  shall  not  be  presumed  felonious,  and 
«o  made  actionable  by  intendment:  for  it  is  a 
maxim»  that  words  shall  be  taken  in  mitiari  sensu. 
But  it  was  said  by  Pratt,  C.  J.  '^  There  can  be 
no  question  but  at  this  day  these  words  are  ac- 
tionable. In  former  times,  words  were  construed 
in  mitiari  senm^  to  avoid  vexatious  actions,  which 
were  then  too  frequent;  but  now,  distinguenda 
Mtnt  tempora:  and  ,we  ought  to  expound  words 
according  to  their  general  signification,  to  prevent 
scandals,  which  are  at  present  too  frequent.  We 
are  to  understand  words  in  the  sa$ne  sense  as  the 
hearers  understood  them;  but  when  words  stand 
md^erentf  and  are  equally  liable  to  two  distinct 
interpretations^  we  ought  to  construe  them  in 
mitiari  sensu  ;  but  we  will  necer  make  any  expo* 
sition  again^  the  plain  natural  import  of  the 
words!*  ^*  The  word  killing  signifies  a  voluntary 
and  unlawful  killing,  and  is  actionable.  Thene 
are  a  great  number  of  odd  cases  in  the  books  ;^' 
And  by  Eyre,  J.  ^*the  words  are  to  be  taken  in 
their  worst  sense^  for  a  malicious  and  felonious 
killing.'^     And  by  Fortescue,  J-  "The  maxim 
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for  expounduig  words  in  mitiori  senm^  has  for  a 
great  while  been  exploded^  near  6fty  or  sixty 
years/* 

It  was  observed  by  Lord  Mansfield,  in  the 
King  (c)  V.  Home^  "  It  is  the  duty  of  the  jury  to 
construe  plain  words  and  clear  allusions,  to  mat- 
ters of.  universal  notoriety,  according  to  their  ob« 
vious  meaning,  and  as  every  body  else  who  reads 
must  understand  them:  but  the  defendant  may 
give-evidence  to  show  they  were  used  on  the  oc- 
casion in  question  in  a  different  or  qualified  sense. 
If  no  such  evidence  is  given,  the  natural  interpre- 
tation of  the  words,  and  the  obvious  meaning  to 
every  mean's  understanding,  must  prevail. 

"  If  courts  of  justice  were  bound  bylaw  to 
study  for  any  one  possible  or  supposable  case,  or 
sense,  in  which  the  words  used  might  he  itmo- 
centf  such  a  singularity  of  understanding  might 
screen  an  offender  from  punishment,  but  it  could 
not  recal  the  words,  or  remedy  the  injury.  It 
would  be  strange  to  say,  and  more  so  to  give  out 
as  the  law  of  the  land,  that  a  man  may  be  allowed 
to  defame  in  one  sense,  and  defend  himself  in 
another;  such  a  doctrine  would  indeed  be  preg- 
nant with  the  nimia  ^ubtiUtas  which  my  Lord 
Coke  so  justly  reprobates." 

In  the'  case  of  Peaks  {d)  and   Oldham^  Lord 

(c)  1  Cowp.  572.  (rf)  Cowp.  277. 
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Mansfield  said,  ^*  After  verdict,  shall  the  court  be 
guessing  and  inventing  a  mode  in  which  it  might 
be  barely  possible  for  these  words  to  have  been 
spoken  by  the  defendant,  without  meaning  to 
charge  the  plaintiff  with  being  guilty  of  murder? 
Certainly  not  1  Where  it  is  clear  that  words  are 
defectively  laid^  a  verdict  will  not  cure  them  ;  but 
where,  from  their  general  import,  they  appear  to 
have  been  spoken  with  a  view  to  defame  the 
party,  the  court  ought  not  to  be  industrious  in 
putting  a  construction  upon  them  different  from 
what  they  bear  in  the  common  acceptation  and 
meaning  of  4hem.  1  am  furuished  with  a  case, 
founded  in  stronig  sense  and  reason,  in  support  of 
this  opinion.  The  name  of  it  is  Ward  v.  Rey^ 
noldsj  Pasch.  IS  Ann.  B.  R.  and  it  is  as  follows: 
The  defendant  said  to  the  plaintiff,  ^  I  know  you 
very  well !  How  did  your  husband  die  ?'  The 
plaintiff  answered,  ^As  you  may,  if  it  please 
God  V  The  defendant  replied,  ^  No ;  he  died  of 
a  wound  you  gave  him!'  On  not  guilty,  there 
was  a  verdict  for  the  plaintiff;  and  on  a  motion  in 
arrest  of  judgment,  the  court  held  the  words  were 
actionable,  because^  from  the  whole  frame  of  them, 
they  were  spoken  by  way  of  imputation;  and 
Lord  C.  J.  Parker  said,  ^  It  is  very  odd,  that  af- 
ter a  verdict,  a  court  of  justice  should  be  trying 
whether  there  may  not  be  a  possible  case  in  which 
words  spoken  by  way  of  scandal  might  not  be 
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innocently  said ;  whereas^  if  that  were  in  truth 
the  case,  the  defendant  might  have  demurred,  or 
the  verdict  would  have  been  otherwise/*  So 
here,  if  shown  to  be  innocently  spoken,  the  jury 
might  have  found  a  verdict  for  the  defendant; 
but  they  have  put  a  contrary  construction  upon 
the  words  as  laid,  and  have  found  that  the  de- 
fendant meant  a  charge  of  murder/^ 

In  the  King{e)  v.  Watson  and  others^  Mr.  Jus- 
tice BuUer  observed,  ^^Upon  occasions  of  this 
sort,  I  have  never  adopted  any  other  rule  than  that 
frequently  stated  by  Lord  Mansfield  to  juries, 
desiring  them  to  read  the  paper  stated  to  be  a 
libel,  as  men  of  common  understanding,  and  say, 
whether,  in  their  minds,  it  conveys  the  sense  im- 
puted/^ 

In  Waolnoth  [f)  v.  Meadows^  it  was  observed 
by  Le  Blanc,  J.,  ^*  That  (after  a  verdict  for  the 
plaintiff)  it  is  not  sufficient  to  show,  by  argu- 
ment, that  the  words  will  admit  some  other  mean- 
ing;  but  the  court  must  understand  them  as  all 
mankind  would  understand  them :  and  we  cannot 
understand  them  differently  in  court  from  what 
they  would  do  out  of  court. 

In  Roberts  [g)  v.  Cambden^  which  was  an  ac- 
tion for  words  alleged  by  the  plaintiff  to  contain 
an  imputation  of  perjury.     After  a  verdict  for 

(e)  2  T.  R.  306.      (/)  5  Bast,  463.      (9)  -9  East,  96. 
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the  plaintiff,  on  a  motion  in  arrest  of  judgment, 
on  the  ground  that  the  words  did  not  impute  the 
crime  with  sufficient  certainty,  Lord  Ellenbo- 
rougb,  C.  J.  in  delivering  judgment,  observed, 
^^The  question  simply  is--- Whether  the  words 
attiount  to  such  a  chaise  }  that  is,  whether  they 
are  calculated  to  convey  to  the  mind  of  an  ordi^ 
nary  hearer  an  imputation  on  the  plaintiff  of  the 
crime  of  peijury.  The  rule  which  at  one  time 
prevailed,  that  the  words  are  to  be  understood  in 
miiiori  Mnsu^  has  been  long  ago  superseded  ;  and 
words  are  now  construed  by  courts,  as  they  al^ 
ways  ought  to  have  been,  in  the  plain  and  popu- 
hr  sense  in  which  the  rest  of  the  world  naturally 
understand  them/'  And  in  concluding,  the  i»me 
learned  judge  pbserved,  that,  ^'  without  adverting 
to  the  long  bead-roll  of  conflicting  cases  which 
have  been  cited  on  both  sides  in  the  course  of  this 
argument,  it  is  sufficient  to  say,  that  these  words, 
fairly  and  naturally  construed,  appear  to  us  to  have 
been  meant,  and  to  be  calculated  to  convey  the 
imputation  of  perjury  actually  committed  by  the 
person  of  whom  they  are  spoken  ;  and  that,  there- 
fore, the  rule  for  arresting  the  judgment  must  be 
discharged/^ 

From  these  cases,  containing  the  opinions  of 
some  of  the  most  enlightened  judges  of  their  own 
or  any  times,  it  may  be  collected— 

1st.  That  where  words  are  capable  of  two  eon^ 
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structUms^  in  what  sense  they  were  meant  is  a 
matter  of  fact  to  be  decided  by  the  jury. 

Sndly.  That  they  are  to  be  guided  in  forming 
their  opinion  by  the  Impression  which  the  words 
or  signs  used  were  calculated  to  make  on  the 
minds  of  those  who  heard  or  saw  them,  as  col* 
lected  from  the  whole  of  the  circumstances. 

Sdly.  That  such  words  or  signs  will,  after  a 
verdict  for  the  plaintiff,  be  considered  by  the 
courts  to  have  been  used  in  their  worst  sense. 

With  respect  to  words,  which  apparently  are 
harmless,  and  which  derive  their  offensive  mean- 
ing wholly  firom  extrinsic  circumstances,  the  pre- 
ceding observations  are  applicable:  the  use  of 
such  words  and  signs  as  do  in  effect  injure  the  re- 
putation of  an  individual,  are  as  much  within  the 
mischief  as  the  most  open  charges :  the  grievance 
is,  the  loss  pi  character ;  and  by  what  means  the 
wrong  is  effected  is  perfectly  immaterial,  either 
as  to  the  suffering  of  the  party,  or  the  policy  of 
the  law  providing  him  a  remedy. 

The  {h)  defendant  wrote  a  pamphlet,  called 
*♦  Advice  to  the  Lord  Keeper,  by  a  Country  Par- 
son;" wherein  he  would  have  him  love  the 
chnrch  as  well  as  the  Bishop  of  Salisbury— -ma- 
nage as  well  as  Lord  Haversham — be  brave  as 
another  lord ;  and  so  gave  every  lord  a  character, 

(h)  Holt.  R.  425. 
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iroDically ;  and  so  it  was  set  forth  in  the  informa- 
tion, and  the  jury  found  him  guilty.  Upon  mo* 
tion  in  arrest  of  judgment,  it  was  shown  for  cause, 
to  arrest  judgment,  that  there  was  no  cause  to 
charge  the  defendant,  because  he  said  no  ill  thing 
of  any  person  ;  and  all  be  said  was  good  of  them. 
But  to  this  it  was  answered,  and  resolved  by  the 
court,  that  this  was  laid  to  be  ironidal;  and  whe^ 
ther  it  was  so  or  not,  the  jury  were  judges:  they 
found  it  so.  And  that  if  this  were  not  a  crime, 
the  defendant  might,  by  contraries,  libel  any  per- 
son. 

Having  thns  inquired  what  genera]  rules  of 
construction  have  been  adopted  by  the  courts, 
their  application  to  the  class  of  cases  where  crime 
is  imputed,  and  the  degree  of  certainty  and  parti- 
cularity requisite  to  render  such  charges  action- 
able will  next  be  considered. 

The  charge,  to  be  actionable,  must  in  general, 
as  already  stated,  impute  to  the  plaint\ff  an  act 
of  a  criminal  nature. 

There  are,  however,  some  exceptions  to  this 
rule ;  as  where  treason  is  imputed ;  one  species 
of  which  offence  consists  in  the  compassing 
and  imagining  the  death  of  the  king;  which 
words  signify  nothing  more  than  the  purposed  de- 
sign  of  the  mind,  and  not  the  carrying  such  de- 
sign into  effect  (i). 

KO  1  Haw.  PI.  C.  86. 
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Id  the  case  of  Sir  John  Sydenham  {k)  v.  Mam^ 
the  words  were,  ^*  If  Sir  J.  S.  might  have  his  will, 
be  would  kill  the  kii^ !''  and  they  were  held  to 
be  actionable,  although  they  referred  to  the  wilt 
only ;  since  it  is  a  great  offence  to  have  such  a 
will. 

So  where  the  party  is  charged  with  mispri* 
sion  (/)  of  felony ;  as  where  the  defendant  said, 
*^  He  {m)  knew  of  the  murder  of  L.,  and  did  not 
reveal  it  till  long  after  it  came  to  his  knowledge/' 

In  other  cases  it  must  appear, 

I.  That  some  act  was  imputed  by  the  de- 
fendant. 

IL  That  such  act  is  of  a  ceimihal  natubb. 

III.  That  it  was  naeant  to  be  imputed  to  the 

PtAINTIFF. 

I.  That,  some  act  was  imputed  by  the  de- 
fendant. 

The  imputation  of  an  act  may  be  infefred, 

1st.  Although  the  terms  of  the  communieatioii 
be  indirect. 

Sdly.  Although  the  act  imputed  be,  in  1^1 
strictness,  impossible. 

1st.  Where  the  terms  of  the  coBUSMnieatioa  ace 
indirect.  It  may  be  laid  down  as  a  general  rale» 
that,  wherever  words  are  used,  calculated  to  im.- 

(k)  Cro,  J.  407.        [I)  Vid.  st  We«t  1.  3  Ed.  K  c.  9. 
(m)  Yel.  154.  1  VId.  Ah.  446. 
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press  upon  the  minds  of  the  hearers  a  suspicion 
of  the .  plaiQtiff's  having,  committed  a  criminal 
act^  such  an.  inference  may  and  ought  to  be 
drawn »  whatever  form  of  expression  may  have 
been  adopted.  And  although  such  forms  of  ex-* 
pression  may  be  reduced  under  general  hedds^ 
and  examples  cited  pnder  each  to  illustrate  this 
rule,  yet,  contradictory  and  inconsistent  as  many 
of  the  cases  are,  a  reference  to  them  cannot  be 
considered  as  of  essential  importance;  the  rule 
itself  being  so  well  established,  that  no  case  in 
contrtdiction  to  it  can  now  be  considered  as  a 
precedent. 

It  may,  however,  be  deemed  proper  to  select  a 
few  instances  of  cases  falling  under  each  division. 

Wb^e  the  terms  of  the  communication  are  in- 
direct, the  imputation  of  an  act  committed  may  be 
inferred,  where  the  defendant  expresses  a  sMpi- 
ctam  or  apimim,  or  imstUuies  A  comparuon^  or  de- 
livers the  w<mils  as  matter  of  hecarmyj  or  by  way 
of  nderrogatkn  pr  answer^  or  euMdamation^  or 
uaet  di^tmctii^  or  a^eciwe  words,  or  speaks 
iromcaUy ;  or,  in  general,  where  the  statemetit 
vktually  inchides  or  assumes  the  commission  of 
tbe  priMspal  act,  or  a  strong  suspicion  of  it. 

From  words  of  suspicion  or  opinion.     Yeo- 
man {ri)  said  of  Hext,  ^^  For  my  gsound  in  AUer- 

» 

(n)  4  Co.  15.  Poph.  210.  Latch.  176.  3  Buls.  282. 
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ton,  Hext  seeks  tny  life;  and  if  I  could  find  John 
Silver,  I  do  not  doubt  but  within  two  days  to 
arrest  Hext  for  suspicion  of  felony/*  It  was  ad- 
judged, that  for  the  first  part  of  the  words,  "  for 
my  ground  in  Allerton,  Hext  seeks  my  life/'  no 
action  lay,  for  two  reasons; — 1st.  because  he 
may  seek  his  life  lawfully  and  upon  just  cause, 
and  his  land  may  be  held  of  him.  9dly.  Seeking 
of  his  life  is  too  general ;  and  for  seeking  only  no 
punishment  is  inflicted  by  law.— iBut  for  the  lat- 
ter words,  it  was  adjudged,  that  the  action  lay ; 
because  for  suspicion  of  felony  he  shall  be  im- 
prisoned, and  his  life  drawn  in  question. 

The  defendant  hearing  that  his  fkther*s  barns 
were  burnt,  said  (o),  *'  I  cannot  imagine  who 
should  do  it  but  the  Lord  StourtOD,'*and  the  words 
were  held  to  be  actionable. 

An  action  lies  for  publishing  of  the  plaintiff, 
**  I  (p)  think,  or  I -dreamed,  he  committed  a  cer- 
tain felony  ;*'  for  although  the  words  be  not  di- 
rectly affirmative,  the  plaintiff  may,  by  reason  of 
them,  be  arrested  upon  suspicion  of  having  com- 
mitted that  felony. 

The  defendant  said,  *^  He  {g)  is  infected  of  the 
robbery  and  murder  lately  committed,  and  doth 

(o)  Mo.  142.  1  Vin.  Ab,  435.  pi.  13. 

(p)  Smith  V.  Whdome,  Cro.  Eliz.  348.  6  Bac.  Ab.  227. 

{q)  1  Vin.  Ab.  435. 
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smell  of  the  murder ;''  and  the  plaintiff  had  judg^ 
ment,  after  long  deliberation  and  argument ;  and 
this  decision  was  cited  and  appro?ed  of  in  a 
number  of  subsequent  cases  (r). 

So  for  the  words,  ^*  I  {9)  am  thoroughly  con- 
vinced that  you  are  guilty/'  &c.  for  *^  I  am 
thoroughly  convineed^'^  is  equal  to  a  positive 
averment :  a  man  only  avers  a  thing  because  he 
is  convinced  of  the  truth  of  it. 

So  for  the  words,  *^  If  (^)  thou  hadst  thy  rights, 
thou  hadst  been  hanged  for  such  a  felony,' '  an 
action  lies. 

But  words  of  mere  suspicion  or  opinion,  and 
which  do  not  directly  or  indirectly  impute  any 
act,  are  not  actionable  (u).     In  a  late  case  {x) 


(r)  3  Bulst.  249.  God.  90.  Hutt.  58.  Cart.  214. 

{s)  Peake  v.  Oldham,  Cowp.  275.  (t)  Brownl.  3. 

(11)  Com.  Dig.  Action  on  the  case  for  defamation,  F.  13. 
and  per  Holroyd,  J.  in  Hodgson  ▼•  Scarlett ,  1  B.  A.  243. 
Tfans  it  has  been  held,  that  for  the  words,  **  He  deserves  to  be 
hanged,"  no  action  lies.  1  RoL  43.  1.  10.  15.  So  no  action 
lies  for  the  words,  **  1  count  thee  to  be  a  witch."  I  Roll.  46. 
L  35.  So  it  was  held,  that  no  action  lay  for  saying,  **  I  will 
prove  thee  to  be  a  thief ;  I  will  prove  it  by  thy  son,  or  send 
him  to  the  devil  ;**  for  (as  was  said)  the  last  words  denote  his 
donbt.  Cro.  J.  214.  The  last  decision  seems  to  be  of  very 
dubious  aothority;  for  the  first  part  of  the  words,  I  will 
prove  thee  to  be  a  thief,  clearly  denote  that  an  act  was  meant 
to  be  imputed,  and  the  latter  words  merely  import  that  the 
fid  was  within  fbe  knowledge  of  the  son,  who  would  place 


\ 
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where  the  defendant  said  of  the  plaintiffs  '^  I  mil 
take  him  to  Bow  Street,  on  a  char|;e  of  felony ;" 
(innuendo,  that  the  plaintiff  had  b^n  and  nras 
guilty  of  forgery ;)  it  was  held  th^t  tke  word# 
were  not  actionabl^e,  as  they  charged^  not  that 
he  was  a  felon, .  but  only  auspkion  of  felony* 
And  the  cases  of  Wood  v«  Merrich,  (y)«  and 
BoUord  V.  Ma$im  (s),  were  cited  by  Gihb»$,Q*  J» 
where  it  was  held  that  the  words  aboqld  a^&m 
the  plaintiff  to  be  a  felon :  that  a  merie  assertion 
that  the  defendant  charged  him  <m  suspicion  of 
felony  was  not  of  itself  actionable. 

But  yet  it  is  difficult  to  say  4iat  an  im- 
putation  of  a  crime  may  not  be  most  effectually 
conveyed  by  such  an  asaertipn»  and  if  so,  tt^ 
case  embraces  all  the  mischief  consequent  upon 
the  most  direct  allegation  [a). 

himself  in  jeopardy  by  absolving  the  father.  And  see  the 
cases  cited  below,  as  to  adjective  words,  &c«  p.  7J. 

(x)  Harrison  v.  King,  4  Price,  46«  In  the  Ezcheqaer 
Chamber,  on  a  writ  of  error  hrougbt* 

(y)  RoU.  Ab.  p.  73,  pi.  21.  U  50. 

(z)  lb.  Hob*  8^1. 

(a)  In  the  case  of  Davis  v.  Nook,  1  Starkie*9,  C.  377.  where 
the  declaration,  in  an  action  for  a  malicious  piose^ution* 
allied  that  the  defendant  charged  the  plaintiff  with  felony* 
it  was  held  to  be  supported  by  evidence,  that  the  d^fendbnt 
stated  to  the  magistrate  that  he  had  been  robbed  of  specific 
articles,  and  that  he  snspected  and  believed,  and  had  reason 
to  suspect  and  believe,  that  the  plaintiff  had  stolen  them. 
Per  Lord  Ellenborough,  C.  J.  and  Abbott  and  Holroyd,  Ju 


It  seeltts  to  be  pioperiy  a  quMliOtt'  fot  the  jurif^ 
wbetlker  the  defenduit,  though  he  used  wxmls  of 
ampiciqii  only,  dwl  not  mean,  in  effect,  to  impute 
^  «mbBtantive  crime  to  jthe  plaintiff*  In  the 
ca9e  of  TempeH  v«  C2kim&Mr#  (ft),  it  appeared 
that  the  defendant,  hashing  obtained  a  warrant 
fyt  the  apprefaensioo  of  the  plain^ff,  ((which  had 
bf^en  improped]^  issued  upon  an  infontiatioa 
Ijefbre  the  ma^rate  of  &cts  adiich  amounited 
to  no  more  tfaan  a  mere  tonpaas,)  on  meeting 
Salmeo,  aoi  agent  of  the  plaintiff's,  said,  ^  I  have 
got  ^'  .warrant  for  Tempest,  I  will  advertise  a 
veivrard  of  twen^  guineas  to  apprehend  him ;  I 
shall  transport  him  for  felony/'  And  Lord 
£UeKihorough  left ,  it  to  the  jury  to  say  whether 
t^  defendant  was  speakiJig  with  relbrence  to  the 
warrant  which  had  been  improvidently  issued, 
<\x  be  .meiMPkt  substantively  tl^  impute  a  charge  of 
felony.  The  jury  £wnd  for  the  plaintiff. 
;  It  is  obfter/irisbW  tjhat  .the  cases  of  Wood  v. 
Jiferfick^  akid  cf  i^oUwd  v.  Mason^  m\mh  were 
cited  as  conclusive  authorities,  in  .the  Exchequer 
CbamJ>er,  ip'the  case,  of  Hatruon  v.  Ktng\  can 


%9)^4  h  dkMDt  I  Stark^^  a  ^1i7.  Am  note  that  Mr. 
J.  Bayky  differed  from  ttie  rest  of  the  court  merely  on  the 
point  of  variance,  and  not  upon  the  general  question,  whe- 
ther a«mdiGtoQ8  charge,  though  of  suspicion  only»  w^s  ac- 
tionabk.  , 

(6)  1  Starkie's,  C.  67; 

P  9 
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scarcely  be  r^arded  as  audiorities  at  this  day. 
The  words  in  the  former  case  were,  **  I  charge 
you  with  felony  ;''  in  the  latter,  *'  I  chaige  him 
with  felony,  in  taking  money  out  of  the  pocket 
of  J«  S.''  In  common  understanding,  ;,the  de- 
fendant would  be  taken  to  assert,  in  the  former 
case,  that  the  plaintiff  was  guilty  of  felony;  in 
the  latter,  that  he  had  actually  taken  money  out 
of  the  pocket  of  J.  S.  feloniously :  the  words* 
I  cha'ige  you  with  such  a  fact,  naturally  import 
not  merely  that  the  fact  is  true,  but  that  the 
speaker  is  so  convinced  of  its  truth,  that  he 
ventures  to  act  upon  it  by  making  a  deliberate 
charge. 

From  words  of  coimpariaon.  The  defendant 
said,  **  You  (c)  are  as  great  a.rc^ue  as  J.  S.,  who 
stole  quilts  V* 

So  for  saying,  **  Thou  {d)  art  as  arrant  a  thief 
as  any  in  England,"  an  action  lies. 

So  for  the  words,  ^^  As  {e)  sure  as  God  governs 
the  world,  and  King  James  this  kingdom,  J*  N. 
hath  committed  treason/^ 

From  words  of  hearsay.  As  where  the  de« 
fendant  said,  *^  A  {/)  woman  told  me  that  she 
heard  one  say,  that  M^^gs,  his  wife,  had  poisoned 


(e)  UfUm  v«  Pinfold^  Com.  267.        (d)  Cro.  J.  687. 

(e)  Sid.  53. 

(/)  Golds.  139.  Mo.  408.  Crp.  E.  645. 
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GriffiO)  her  first  lUisbaDd^  id  a  mess  of  milk.'^ 
And  in  case  of  words  so  spoken,  it  seems  to  be 
immaterial  whether  .the  speaker  reaHy  heard  the 
words  or  not ;  unless  {g)^  as  will  afterwards  be 
seen,  at' the  time  of  repeating  them  he  afford  the 
plaintiff  a  cause  of  action  against  the  original 
author. 

From  words  of  interrogation  {h).  As  where 
the  defendant  said,  '*  When  (i)  wilt  thou  bring 
home  the  nine  sheep  thou  stolest  from  J«  Ht.}" 

So  an  action  lies  for  saying,  ^^Did  (Xr)  you 
hear^that  J.  S.  is  guilty  of  treason  ?*' 

A,  (Z)  the  wife  of  B.  was  asked  by  C. "  Where- 
fore will  your  husband  hang  J.  S.  V*  She  an« 
swered,  *^  For  breaking  our  house  in  the  night, 
and  stealing  our  goods/'  The  words  were  held 
to  be  actionable,  for  though  they  were  spoken  in 
answer  to  a  question,  they  amount  to  a  charge 
of  stealing  goods. 

The  defendant  published  the  following  adver- 
tisement:—^* This  (m)  is  to  request,  that  if  any 


ig)  tVoolnoth  V.  Meadows^  5  East,  463.  Cro.  J.  1G2.  406. 

(A)  For  words  of  interrogation  in  general,  see  Mo.  418. 
pi.  573.  2  Rol.  Rep.  165.  Palm.  66.  112  Rep.  134,  Cro.  J. 
422.  Keb.  359.  pi.  52. 

(t)  HwU  V.  thimblethorpey  Mo.  418.  1  Vin,  Ab.429. 

[k)  Earl  of  Northampton's  C2^ey  12  Rep.  134. 

(/)  Hayward  v.  Naylor^  1  Rol.  Abr.  50. 

(m)  Ddany  v«  Jones,  4  £sp.  C.  191. 
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printer  or  other  person  cm  adceMain  that  Janaeft 
Delany,  Esquire  (die  plaintiff),  some  years  si  nee 
residing  at  Cork,  Jate  Lientenant  in  the  Nolth 
Lincoln  Militia,  was  married  fA*evio«is  to  nine 
o^clock  in  the  nioni]i%  of  the  14^  of  August^ 
1799)  they  will  give  notice,  &c.,  and  receive  iht 
reward/'  And  it  was  left  by  Lord  Ellenborongh^ 
C  J.  to  the  jury  lo  say  whether  the  adjer- 
tisement  imputed  »  charge  of  bigamy  to  the 
plaintiff 

So  where  the  woids  are  spoken  by  way  of 
exclamation:  as^  **  That  (n)  perjured  villain  !'* 

From  dtsjvnctkle  wards.  It  has  beeh  said 
that,  where  two  charges  me  made  dhgunctively, 
one  of  which  is  actionable  and  tt)e  other  not,  no 
action  lies.  The  defendant  said,  ^  Thou  {0)  bast 
stolen  my  mare,  or  didat  etinsent  to  the  stea:ling 
of  her"  It  was  held,  thdt  the  action  waA  not 
maintainable,  on  account  of  the  latter  words. 
And  so  where  a  chlairge  wai  ittyputed  in  the 
alternative ;  as  where  the  defendant  said,  ^^  Spark- 
ham  did  steal  a  mare,  or  else  Godwin  is  for- 
sworn !^'  Although  it  was  averred  that  Godwin 
never  did  swear  any  such  matter,  the  cbaige  was 

m 

held  to  be  too  indirect  to  bear  an  action. 

In  the  case  of  Stirley  (p)  v.  HiU^  the  words 
were,  **  Thy  brother  was  whipped  about  Taunton 

(n)  Roll.  Ab.  76.       (o)  Cro.  Elii.  780."      (p)  Cro.  Ciir.  283. 
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Cross,  fyt  Stealing  sheep ;  or  burned  in  the  hand 
or  shoulder/'  And  the  court,  after  verdict  for 
the  plaintiff,  were  of  opinion,  that  the  words  did 
not  import  any  certain  slanden 

These  decisions,  however,  can  scarcely  be 
considered  as  precedents  at  this  day,  for  it  is 
clear  that  a  charge  of  felony  may  be  completely 
conveyed  by  such  disjunctive  imputations ;  and 
were  they  not  actionable,  the  l^al  consequences 
of  slandering  might  in  every  case  be  easily 
dtoided. 

The  sataie  objection  once  prevailed,  where  the 
person  and  not  the  act  was  stated  in  the  dis- 
junctive. 

The  defendant  said,  *<  She  {q)  had  a  child,  and 
either  she  or  somebody  else  made  away  with 
it  V*  And  three  justices  against  the  opinion  of 
Bridgmad,  C.  J.  adjudged,  that  the  words  were 
not  actionable.  But  in  a  subsequent  (r)  case 
thid  decision  tVas  overruled ;  and  upon  the  same 
principle,  no  doubt,  it  would  now  be  held,  that 
words  imputing  a  criminal  act  in  the  disjunctive, 
are  also  actionable. 

From  adjecti^  words.  Where  the  words  im- 
pute inclination  only,  they  are  not  actionable  ; 
as  to  say,  ^*  J.  [s)  S.  is  a  murderous  villain  !*' 

{q)  Cart.  55,  56. 

{r)  Harmon  v.  Thomhoroughf  10  Mod.' 196. 

WLd.  Ray.  236.  • 
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But  where  the  participle  is  used»  it  is  otherwise ; 
as  to  say,  "  J.  [t)  S.  is  a  murtbering  villain  !'* 
The  words  in  the  former  case  importing  an  incli- 
nation  only,  in  the  latter  an  act  done.  So  the 
words,  ^*  Dr.  (i^)Sybtborp  is  robbing  the  church,'' 
were  held  to  be  actionable ;  and  to  say  such  a 
person  is  robbing  such  a  man,  or  ravishing  such 
a  woqutn,  is  actionable. 

So,  "  Where  is  that  long  shag-haired,  murtber- 
ing, rogue  V*  was  held  to  be  actionable  {x). 

For  the  words,  **  Traitorous  knave,'*  an  action 
has  been  held  to  be  maintainable,  though  not  for 
the  words,  ^'Rebellious  knave;'*  and  perhaps  this 
distinction  may  even  now  be  considered  as  good 
law,  although  many  of  the  nice  subtleties  which 
were  formerly  in  fashion  are  now  disregarded ; 
sipce,  though  traitorous  be  a  mere  adjective,  not 
implying  any  act,  yet  the  consideration  fhat  the 
offence  .frequently  consists  in  intention  only, 
may  well  constitute  this  case  an  exception  (y)  to 
the  general  rule. 

It  is  laid  down  by  Sir  Edward  Coke  (Jts),  that 
sometimes  adjective  words  will  maintain  an 
action,  and  sometimes  not.   They  are  actionable, 

K  When  the  adjective  presumes  an  act  com- 
mitted. 

(«)  Cro.  Car.  318.  (u)  I  Rol.  Ab.  76. 

(x)  Cro.  Car.  318.  Jo.  326.     {y)  Cio.  Eliz.  1 71 .  Lev.  90. 

(«)  4  Co.  19. 
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9.  When  they  scandalize  a  person  in  his  office 
or  function,  or  trade,  by  which  he  gets  his  living. 
As  if  a  man  says,  ^*  That  K>ne  is  a  perjured 
knave  !"  There  must  be  an  act  done,  for  other- 
wise  he  cannot  be  peijured.  The  words, 
**  seditious  {a)  and  thievish  knave/'  have  been 
held  not  actionable. 

And  the  distinction  has  been  frequently  taken, 
that  ^'  thieving  rogue/*  imports  an  act ;  *^  thievish 
jrogue  {by*  an  inclination  only. 

So  for  the  words,  "You  {c)  are  no  thief!*'  an 
action  lies,  if  they  be  spoken  ironically. 

And  next,  the  imputation  of  an  act  may  be 
inferred  from  any  statement,  which  virtually 
includes  or  assumes  the  commission  of  the  prin* 
^pai  act,  or  a  strong  suspicion  of  it. 

The  defendant  said,  "  I  {d)  could  prove  J.  S« 
peijuredj  if  I  would  !"  and  the  words  were  held 
to  be  actionable ;  for,  if  true,  J.  S.  must  have 
committed  an  act  of  peijury. 

So  where  the  defendant  said,  "  Thou  {e)  art  a 
rogue,  a  runaway  rogue,  and  didst  run  away 
from  Oxford ;  and  thou  art  a  rogue  of  record.'' 
The  words   were  held  to  be  actionable;  for  if 

(a)  4  Rep,  19.  Cro.  J.  65, 66.  2  Bubt.  138.  Ld.  Ray.  236^ 
(6)  DorreU  t.  Grove,  Freeni.  279. 

(c)  1  Vin.  Ab.  430.  pi.  8. 

(d)  I  Vin.  Ab.  406.  pi.  2. 

(•)  Sty.  220.  1  Vin.  Ab,  415. 
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true,  Ibe  plaintiff  must  huve  been  convicted  of 
record. 

The  defetidamt  said  to  the  plaintiff,  <'  In  (/) 
Bfeckbnll  Yard  you  could  pMiiure  broad  money 
^  gold,  and  clip  it  when  you  had  m  done/' 
It  Mras  objected,  that  the  words  were  not  action- 
able, for  they  merely  imputed  a  paw^^  and  not 
an  ACT.  But  the  court  held^  thart  ^e  limitation 
to  place  implied  an  act ;  for  thM,  if  a  power  akme 
had  been  meant  to  be  imputed^  the  limitation  to 
iplace  Would  liafVe  b^A  dnneeei^aiy'*^  jfx>Wer  to 
do  being  the  "Same  in  «rU  places. 

So  in  Home  v.  Pm^U{g).  The  defendant 
said,  *^You  may  well  ^end  tnoney  ^t  law,  for 
yon  cad  coitt  money  out  of  halfpen^  and 
farthings!'^  It  was  held,  tturt  the  words  were 
actionable,  and  implying  an  act}  for  by  a  filere 
pfHPer^  the  plaintiff  could  ilever  be  able  to  spend 
money  at  law. 

The  defendant  said  of  thd  pMnttff,  ^^  He  (A) 
w^s  put  id  the  round^iouse,  for  stealing  ducks 
at  Crowland  ;''  and  judgrti^nt  WM[  given  for  the 
plaintiff.  For  though  the  ^ouft  wetis  at  iirst  of 
Opinion,  that  they  were  bound  Ity  former  iiDthori- 
ties,  and  that  if  judgment  were  to  be  given  for 
the  plainti^,  nMiny  actiohs  would  arise  at  every 


(/)  Saik.  697.  Speed  v.  Parry.  {g)  Salifi.  69!^. 

(h)  Beavor  Hides,  2  Wils.  300. 


cauwuiiJL  ^TumoE.  75 

aaniaies  id  ibe  kingdom^  wbeve  the  common  topie 
of  canvematiom  is»  that  such  a  man  was  scat  to 
gaol  tor  sneh  a  ^rkna;  yet,  afterwavds,  they 
dianged  tbdr  <^bmii,  aad  held^  tbit  1^  jtory 
hmnag  fbmid  »the  words  ^  b^re  been  f&h^y 
epokoH  they  cleady  amported  that  the  {^utiff 
had  been  guilty  of  a  crime:  that  tbs  objeMioii 
ifWt  that  the  wbrda  did  not  expressly  atl^e  tfiat 
Ae  plaiotiff  had  stolen  the  d«icks,  but  tbat  words 
must  be  taken  according  to  common  parlmce. 

And  so  in  Ji  mmiber  of  other  cases,  the  assert- 
11^  the  phMrtiff  to  have  been  eonftned  or  pu- 
nished {%)  for  a  certsia  offence,  has  been  held  to 
be  actionable,  for  the  imputMion^ .  at  ail  evel^ts^ 
throws  strong  subpicidn  upon  him. 

So  where  the  defendant  said,  **  He  {k)  is  under  V 
a  charge  of  prosecution  for  peijury;  G.  W.  had 
the  Attoraey-Generars  instructidns  to  pnDse«» 
elite/'  It  was  held  that  the  words  were  action^ 
able,  as  being  calculated  to  convey  the  imputa^ 
tiM  of  peijhry. 

So  where  the  defendant  said  of  the  plaintifi^' 
*'His  (/)  character  is  infamous:  he  would  be  dis- 
g^cefdl  to  any  society.  Whoever  proposed  himf 
must  have  intended  it  as  an  insult ;  I  will  pur- 


{i)  Cro.  J.  247. 

(k)  Roberts  ▼•  Camden^  9  East,  93. 

(/)  Ifoolnoik  V.  Meadows,  5  East,  463. 
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sue  him  and  hunt  him  (rem  all  society.  If  his 
name  is  enrolled  in  the  Royal  Academy,  I  will 
cause  it  to  be  erased,  and  will  not  leave  a  stone 
unturned  to  publish  his  shame  and  infamy.  De« 
licacy  forbids  me  from  bringing  a  direct  cbaige; 
but  it  was  a  male  child  of  nine  years  old  who 
complained  to  me.'V 

So  where  the  defendant  said»  ^^  I  {m)  dealt  not 
so  unkindly  with  you,  when  you  stole  my  stack 
of  corn. *^ 

The  defendant  said  to  a  husband  in  London, 
^^You(n)  are  a  cuckoldy  old  rogue!'"  and  the 
words  were  held  to  be  actionable,  for  they  imply, 
that  the  wife  is  a  whore,  for  which,  by  the  cus** 
torn  of  the  city,  she  is  liable  to  temporal  punish* 
ment 

Words  imputing  intention  only  to  commit 
crime,  are  not  actionable  of  themselves,  unless  in 
the  case  where  the  intention  is  of  a  treasonable 
nature  {o). 

As,  if  one  say  to  another,  *^  Thou  (p)  wouldst 
have  killed  me,''  no  action  lies. 


(m)  Cooper  v.  Hawhwell,  2  Mod.  58.      (n)  1  Str.  471. 

(o)  Cro.  J.  407.  *<  To  impute  evil  inclinations  to  a  man, 
which  were  never  brought  into  action,  is  not  actionable. 
Words,  to  be  actionable,  should  be  unequivocally  so.*'  Per 
Lord  Ellenborough,  C.  J.  in  Harrison  v.  Stratton,  4  Esp.  C. 
218. 

(p)  Dr.  Poe^s  case,  cited  by  Coke  and  Haughton,  2  Buls. 
206.  1  Vin.  Ab.  440.^" 
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So  fix  tbo  words^  *^  She  {q)  would  have  cut  he^ 
husband's  throat,  and  did  attempt  it,'^  an  action 
lies;  because  an  attempt,  that  is  an  act,  is 
chained ;  but  in  the  same  case  it  was  held,  that 
for  the  first  words,  *^she  would  have  cut  her 
husband's  throat,''  np  action  could  be  main* 
tained. 

2dly.  Where  the  aet  charged  is,  iii  legal  strict- 
ness, impossible.  ^ 

Where  a  criminal  charge  is  conveyed  by  the 
defendant's  expressions^  the  liability  to  make  re-- 
paration  cannot  be  effected  by  any  impropriety 
in  the  terms  of  the  communication,  whether  l^al 
or  grammatical ;  for  the  loss  of  character,  and  its 
probable  consequences,  constitute  the  ground  of 
action,  without  reference  to  the  means  employed; 
The  contrary  doctrine,  indeed,  at  one  time^  pre« 
vailed* 

It  has  been  holden,  that  if  a  married  woman 
say,  **  You  (r)  have  stolen  my  goods,''  the  words 
are  not  actionable,  the  words  being  repugnant ; 
for  as  a  married  woman  cannot  have  goods  of  her 
own,  she  cannot  be  robbeid  of  any. 

But  in  ChamePs  case(^),  which  was  earlier 
than  the  preceding,  the  wife  said,  "  My  turkeys 
are  stolen,  and  Charnel  hath  stolen  them ;"  and 

Iq)  Lane,  98.  1  Vin.  Ab.  440.  pU  9. 
(r)  *  1  Roll.  Ab.  74.  6  Bac.  Ab.  238. 
{*)  Cto.  Eli2.  279. 
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tb9  flwie  oiyectMHi  heiog  qia(}a  id  amflt  oC  judg- 
pa^oW  the  court  4»iid,  "  The  wife  did  obai^the 
plaij9tiff  with  stesJiog  kfft.  tuikeys ;  and  t£  a  ft&h 
9o«:  wiio  had.  00  house.  :i9iere  to  piaUivk  tbeae 
fmrd3«  *  J.  S^  hath  stolen  rmf  Jione,'  the  dmfe^ 
vFfWld  be  aa|;reat  Ae  J,  S.  as  if  the  pubfober  had 
had  a  horse ;  for  every  person  who  hearejdb  Ibe 
worda  ms^y  not  know  whether  Jbe  had  a  b^Wf  or 
no/^  And  in  the  subsequent  case  of  Sim^  {1^ 
V.  Wift^^  the  de&ndaot^a  wife  aaidr ''  Thou  «rt  a 
a  thi^vi^  rpguft,  for  tfaMi  beat  stolen  ay  %g«MQ  1^ 
AlthoA^b  it  was  ofaieoted  that  th^  woida  waii^ 
liritlfojLiJt  meaqwg ;  for  a  nmrried  womao  ^mild 
npt  have  pi^operty  of  \m  owftt  y€t  it  w»  held* 
fbaitthe  wOji?^.]i!irena>aielioqablei  a«d  itwus  tobe 
iinderstood  accprdiog  to  coaounon  JAtoadoMi^^ 
that  tb?  defimdant  diaiged  tbd  pjawtiff'  with 
stealing  i&er  huBbcmd's  fs^gots. 

So  wbece  tli^  defendant  saids  ^^  Theae  {i«)  gui- 
iQie^a^^re  Mr.  BeDdiah'8(tbe{>laiftt}i*'s)rand-wef8 
jfff^  j9itf  to  vote  for  \im^^  Lt  wa*.  uig8d>  <m 
piqtion  in  arrest  of  judgment^  tbs^t  dye  wQida,  are 
insensible ;  for  that  when  tbe  plaintiff  bas.giyeit 
piqney  to  the  dctfendai^t,  it  capaot  b^  (^  pW^* 
tiff^s  non^y-;  but  judgment  w.^  givefi  fcf  <itbe 
plaintiff* 

The  older  cases,  indeed,  carried  the  doctrine  of 
repugnancy  to  a  very  unreasonable  extent ;  and 

(0  Cro.  Jac.  600.  (u)  11  Mod.  174. 
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tbe  courts  wmt»^  judgm^ots,  wt  only  cm  the 
gioimd  that  m  actual  iwoumtency  appomed  on 
the  &ce  of  the  c^coid,  but  ^v^  where  oo  incoor 
sistency  appea];ed>  because  au^  wgbt  by  j^psw- 
bility  ^xist. 

Tile  rule,  howevier,  ae^^l(8  to  b^  now  esiab- 
liab^  tb«t:  no  iDccmsistency  or  g^i|»Kiati«al 
inipri^priety  wW  prevent  the  words  froqi  \m^ 
actionable,  where  the  ipteotion  to  charge  th« 
plaiiitiff  with  41^  cpmiBiseipn  of  a  crime  plaiuly. 


U.  The  GRjMiKjkL  auAMXY  of  (the  i»attfli^ 

cba^gi^  lUttst  appe^  fidth  oerteiAty^ 

This  dKay  appeaft 

1st  MfQox  tb^  use  of  genei^l  t^rms  of  )aiowR 
legal  import. 

Sdly.  Fix)W9ircaiastViceB'9^filwiv)gthe«fean- 
i9g  of  terms  otherwise  doAibtflil,  or  inuQceQt. 

dklly.  JFrpm  the  were  description  of  the  cir* 
ctfwuutawes  constitu  tiling  the  offenpe* 

l#t,  FjTom  the  use  of  Aerms  of  kupwa^  legal  im^ 
ponL 

It  seems  at  one  time  to  have  been  unde^ffstood^ 
tb^t  JBO  charge  was  actionable,  whw  conveyeid  in 
teaaq8,«{hi(;bdid  not  partionlarizethecircuinstanQeft 
of  the  offence.  So  that  to  say  a  man  was  <<  a  trai- 
tor (or),  or  a  thief,'^  did  not  afford  him  a  ground 

(x)  Bro.  Action4&ur  le  Cas.  27  H.  8,  11. 
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of  action*,  unless  he  had  sustained  special'damage 
from  the  words.  And  to  such  an  extent  was  the 
nicety  carried,  that  even  cases  whore  the  words 
did  state  some  of  the  circumstances,  it  was  held 
to  be  incumbent  on  the  plaintiff  to  prove  that 
facts  connected  with  the  charge  were  partially 
true,  in  order  to  render  it  die  more  probable  that 
he  might  have  been  placed  in  jeopardy  by  the 
accusation.  And  this  affords  reason  to  suppose 
that,  originally,  the  only  ground  of  allowing  such 
an  action,  without  proof  of  special  damage,  was, 
the  danger  to  which  the  party  was  exposed  of  a 
criminal  prosecution,  to  which  he  could  scarcely 
have  been  subjected  by  a  bare  general  charge, 
unsupported  by  any  facts  or  circumstances  which 
might  give  it  colour  (jr)« 

Thus,  in  the  case  of  J^tixh  (^)  v.  MUk.  It 
was  held,  that  for  the  words,  ^^He  hath  poisoned 
J.  S.  and  it  shall  cost  me  100/.  but  I  will  hang 
him,^^  no  action  was  maintainable,  because  tike 
plaintiff  did  not  aver  (and  of  course  prove)  that 
/.  /S.  WM  dead  at  the  time  the  words  were 
spoken. 

The  defendant  said,  ^^Sir  Thomas  Holt  aCruck 
his  cook  on  the  bead  with  a  cleaver,  and  cleaved 

(x)  It  seems  that  formerly  slander  was  not  actionable,  un* 
less  it  occasioned  special  damage  or  affected  the  life  of  the 
party.    2  Vent  28. 
'    (y)  Cro.  J.  331.  343.  1  Vent.  117. 
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bis  bead ;  the  one  psrt  lay  on  the  one  shoulder, 
and  another  part  on  the  other/'  After  verdict 
for  the  plaintiff)  judgment  was  arrested,  upon 
the  ground  that*  it  did  not  appear  that  the  cook 
was  killed  i 

But  in  other  cases,  both  prior  and  subse* 
quent  to  the  former,  similar  objections  were  over, 
ruled.  In  the  case  of  Webb{z)  v.  Poor,  the 
words  were,  ^^  T  will  call  him  in  question  for 
poisoning  my  aunt,  and  I  make  no  doubt  to 
prove  it/^  It  was  moved  in  arrest  of  judgment, 
that  the  plaintiff  had  not  averred  that  his  aunt 
was  poisoned;  but  the  court  wotild  not  allow 
the  objection,  saying,  that  the  plaintiff^s  credit 
was  impeached,  whether  she  was  poisoned  or  not. 
And  the  same  point  was  ruled  in  Talbot  (a)  ir. 
Case^  where  it  was  said,  that  the  death  of  the 
person  allied  to  have  been  murdered  would  be  in* 
tended,  unless  the  contrary  appeared.  Stilli  how- 
ever, it  was  held,  that  if  it  appeared  that  the  per« 
son  said  to  have  been  murdered  was  in  fact  liv 
ing,  no  action  could  be  maintained.  The  plain- 
tiff {b)  showed  in  liis  declaration,  that  the  defend- 
ant liad  a  wife  yet  living.;  and  that  he  said  of  the 
plaintiff,  *^  Thou  hast  killed  my  wife ;  thou  art  a 
traitor  P'  and  it  was  held  that  no  action  lay;  and 

(z)  Cro.  Eliz.  569.  (a)  Cro.  Eliz.  823. 

(h)  Snagg  v.  Gee,  4  Rep.  16.  9.  Cro.  Car.  4S9* 
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a  dittinctioB  was  taken  between  the  case  mlieie 
the  person  stated  to  have  been  murdered  was  still 
alive,  and  where  be  was  dead ;  that,  the  wife  be- 
ing alive,  no  action  lies^  although  Ae  defendant 
says  that  the  plaintiff  has  murdered  her;  since  it 
appears  that  no  murder  of  her  can  have  been  com- 
mitted nor  the  plaintiff  in  any  jeopardy:  and  so 
the  words  are  vain,  and  no  scandal  or  damage  to 
the  plaintiff. 

To  require  the  plaintiff  to  prove,  that  the  pviy* 
with  whose  murder  he  is  chacged,  is  actuallj 
dead,  would  be  highly  unreasonable  and  inexpe* 
dient ;  since  the  slanderer  might  secure  impanity 
by  fixing  either  upon  a  fictitious  person  as  the 
supposed  victim  of  the  mdrder,  or  upon  some 
real  person  whose  death  the  plaintiff  mi§^t  net 
be  able  to  prove. 

In  the  case  of  Snag  v.  Oee^  (cited  by  Sir  Ei. 
Coke  (c),  in  his  fourth  report,}  it  appealed!  upon 
the  record,  that  the  wife,  alleged  to  have  been 
murdered,  was  still  alive.;  and  the  actioo  was 
held  not  to  be  maintainable,  because  the  plaintiff 
was  not  put  in  jeopardy  by  the  words« 

It  cannot,  however,  fairly  be  iofermd  fiom 
this,  that  the  plaintiff  is  in  all  cases  precluded 
from  recovering,  although  the  person,  alfeged  lo 
have  been  murdered,  should  be  still  alive ;  since 

(c)  4  Rep.  16.  9. 
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tlie  plarintfff's  life,  or  liberty  at  leasf,  may  have 
been  placed  in  jeopardy  iti  coMequence  of  the 
injurious  report,  thoilgfi,  ih  fdct,  at  the  tinne  of 
pleading,  or  upon  the  trial,  the  defendant  may  be 
sibie  to  prove  the  person  alleged  to  have  been 
murder^  to  be  still  livingc  The  words,  rf  ac- 
IJoaabie  without  special  damage,  must  be  so  imp 
Hiediatety  when  spoken;  and  their  actionable 
quality  mast  then  depend  upon  the  fact,  whether 
the  hearers  yfett  aware  that  the  person  alleged 
to  be  mqrdered  was  really, alive;  if  they  did  not 
know  the  fact^  then  all  the  consequences  (the 
probability  of  which  renders  a  charge  of  murder 
in  any  case  actionable)  m^y  follow;  since,  un- 
fortunately, several  melancholy  instances  may  be 
cited  where  an  accused  peraon  has  suffered  for 
the  supposed  murder  of  one  who  survived  him. 

Should  it,  however,  precisely  appear,  upon  the 
plaintiff^s  own  statement,  that  the  person  charged 
to  have  been  murdered  was  alive  when  the  words 
were  spoken,  it  would  probably  be  presumed 
that  the  hearers  knew  that  fact. 

Th€?  plaintiflr(rf)  declared  that  the  defencfent 
said  of  bim,  *^He  is  a  base  genflemart,  and  had 
three  or  four  cfailclreD  by  A.  S.  his  maid  sf^rv^^tit; 
and  after  killed   them,  or  caused  them  to  be 

{d)  1  Via.  Ab.  4()9.  pT.  4.  Foph.  187.  Jo.  141.  Ut.  159, 
Cart.  55.  Comb.  132. 

G  2 
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killed ;"  aud  then  averred,  that  he  never  was 
guilty  of  any  incontiriency  with  A.  S.  nor  any 
other,  nor  of  any  such  felony  or  murder.  After 
verdict  for  the  plaintiff,  it  was  objected,  in  arrest 
of  judgoient,  that  inasmuch  as  he  had  averred 
that  he  never  was  guilty  of  any  incontinency 
with  A.  S.  it  was  all  one  as  if  he  had  averred 
that  he  never  had  any  child  by  A.  S.  and  that  if 
he  had  so  averred,  no  action  would  lie;  for  then 
it  would  appear  to  the  court,  that  there  was  no 
such  thing  in  rerum  naturd  zb  is  supposed  to 
have  been  killed.  But  it  was  adjudged  for  the 
plaintiff;  because  it  was  not  specifieally  averred 
that  he  had  no  child  by  A.  S.  but  only  generally, 
that  he  was  not  incontinent  with  her. 

And  the  like  degree  of  particularity  has  been 
required  in  other, cases  where  felony  has  been 

m 

charged. 

Thus,  for  the  words,  '*Thou(^)  hast  committed 
burglary  in  breaking  his  house,  and  taking  his 
goods/'  It  was  held,  that  no  action  was  main- 
tainable; it  being  uncertain,  as  no  person  was 
named,  whose  house  and  goods  were  meant. 
Aqd,  upon  the  same  principle,  it  was  held,  that 
a  general  charge  of  foi^gery  {J*)  was  not  action- 
able, without  reference  to  some  particular  deed, 

(«)  Brown  v.  St.  John,  1  Rol.  Ab.  71. 
(/)  3^  Leon.  231. 
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instrument^  or  other  subject  matter.  So  it  was 
held,  that  a  general  charge  of  subornation  (g)  of 
perjury  was  not  actionable,  unless  it  appeared 
that  the  perjury  had  been  committed. 

These  doctrines  have,  however,  been  long  ex* 
ploded ;  and  the  rule  seems  now  to  be  perfectly 
established,  that  an  action  is  maintainable  for  a 
general  imputation  conveyed  in  apt  terms. 

The  establishment  of  this  rule  necessarily  de* 
feated  another  nicety,  which  has  been  alluded  to 
as  having  formerly  been  countenanced  by  the  courts, 
namely,  that  when  the  charge  described  any  cir* 
cumstances  of  the  offence,  it  was  incumbent  upon 
the  plaintiff  to  show  the  existence  of  such  partf- 
culars  as  might  serve  to  give  colour  to  the  de» 
feodant's  imputation,  since  it  would  be  absurd  to 
allow  a  remedy  against  general  charges  where  no 
colour  could  be  shown,  and  to  deny  it  where  the 
imputation  was  equally  prejudicial,  because  it 
contained  particulars,  which  particulars  the  plain- 
tiff might  be  equally  unable  to  prove. 

As  for  instance,  if  for  the  words,  ^^you  com* 
mitted  a  murder,"  the  plaintiff  be  entitled  to  re- 
cover,  it  would  be  highly  unreasonable  in  an  ac- 
tion for  the  words,  "You  murdered  J.  S/'  to 
require  him  to  prove  that  such  a  person  as  J.  S. 
bad  existed,  but  was  dead  at  the  time  the  words 
were  spoken. 

ig)  6  Mod.  200. 
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It  may  next  be  pix^r  to  refer  to  a  fiew  oases 
where  general  words  have  been  held  to  be  actieo- 
able. 

An  action  has  been  held  to  be  maintaindrfe 
for  the  words  traitor  (^),  munderer  (Oi  thief  (&), 
sheep^stealer  (/)• 

For  cbargifig  another  wjtb  felony  (w),  per- 
jury {n\  subornation  of  perjury  (0),  forgery  {p\ 
robbery  {g): 

It  %¥as  once  held,  tb^t  to  call  another  a  pick- 
pocket (r),  did  not  amount  to  a  charge  of  felony ; 
thi3  decision  has,  however,  been  overruled  («). 

Whilst  the  statutes  against  witchcisd't  ren^ijaed 
in  force,  it  seems  that  t^e  term  witch  was  nqt 
actioiiable,  unless  it  was  coupled  with  sofoe  act 
of  witchcraft:  tbec^ses,  however,  relating  to 


(h)  Dal.  17.  Bro.  Ac.  sur  le  Ca»,  pi.  H.  27  H.  8.  14. 

ft)  Mo.  29. 

{k)  But  the  term  thief  will  not  be  actionable,  if  it  appear 
from  the  ooDteit  thut  it  wM  oo|  gyed  in  a  febaiops  aamae. 
Should  this  appear  on  the  plaiotiff*^  own  showing,  he  wqqM 
be  nonsuited.  See  Thompson  v.  Bernard,  1  Camp.  48. 
Christie  v.  Powell,  Peake*s  C.  4.  Otherwise  it  will  be  incum- 
bent on  the  defendant  to  show  that  the  word  was  not  used  in 
a  feloniooB  sense.    Vide  Infra,  EvideTwe  in  'Defmcs* 

(2)  3  Bul0.  903. 

(m)  Jo.  32,  Cro,  Car.  276.  Poph*  210.  Sty.  235. 

(n)  Ow.  62.  Noy,  61.  1  Vin.  Ab.  405. 

(0)  Cro.  £lix.  308.  Cro.  J.  158.  1  RoL  Ab.  41. 

(p)  Jones  V.  Hemef  2  Wils.  87.  .      ,         .  « 

(9)  Cro.  J.  247.        (r)  3  Salk.  325.        (t)  1 1  Mod.  255. 
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offence,  are  90  inconftistent  with  each  other,  and 
with  any  settled  principle,  as  to  appear  incapable 
of  affording  any  illustration  of  the  subject  of  this 
treatise. 
To  cbai^  one  with  having  eonened  another^ 

■ 

has,  in  a  great  number  of  cases^  been  held  to  be 
too  indefinite  to  support  an  action.  Thed^end- 
ant  said^  ^'  Thou  {t)  art  a  cozening*  knave,  and 
bast  cozened  n^e  out  of  ^00//'  and  it  was  held 
that  110  action  lay. 

So  to  acctiae(i»}  another  of  cheating  is  too  ge- 
neral to  support  an  action. 
.  So  to  say,  be  {x)  is  a  rogue,  variet,  or  the  like, 
is  not  actionable.-^So  to  say,  ^*  Thou  (y)  art  a 
common  filcher,  a  companion  of  cutHhroats,'^  &c. 

So  to  say,  *^  He  [z)  is  a  bloodsucker,  and  not 
fit  to  live  in  the  commonwealth ;  and  his  child, 
not  born,  is  bound  to  curse  him.^^ 

Sdly  •  The  criminal  quality  of  the  act  imputed 
0iay  appear  from  circumstances  explaining  the 
meaning  of  words  otherwise  doubtful  or  inno- 
cent. 

In  consideration  of  law,  that  is  certain  which 
can  be  rendered :  it  is,  therefore,  of  no  impogt* 
ance  whether  the  terms  used  be  doubtful,  or  even 

(I)  Hutt.  13. 1  Vb.  Ab.  427.  pi.  d.  3  Lev.  171.  Cio.  Eliz. 
95  Ow.  47.  Bnlfl.  172.  Show.  181.  God.  284.  Cro.  J.  427. 
(tt)  2  Salk.  694.  (x)  4  Rep.  15.  b.  Ld.  Ray.  1417. 

(y)  Cro.  Eliz.  554.        (x)  Noy,  64.  -      f- 
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apparently  innocent,  provided  it  can  be  shown 
that  they  could  and  did  convey  the  offensive 
meaning  which  forms  the  ground  of  complaint. 

An  imputation  of  being ybr^ra^om  is  the  most 
common  instance  of  cases  falling  under  this  di* 
vision^  and  has  given  rise  to  a  numerous  class  of 
decisions^ 

It  has  been  held«  that  to  accuse  another  of  hav« 
ing  forsworn  himself,  generally,  is  actionable  (a) ; 
but  it  seems  to  be  now  perfectly  settled,  that  the 
term  is  not  actionable,  unless  it  appear  from  the 
accompanying  circumstances  to  have  been  meant 
znd,  understood  of  such  a  forswearing  as  would 
constitute  the  offence  of  perjury  (b). 

Thus,  tQ  say  (c),  '^  A.  B.  being  forsworn,  com* 
pounded  the  prosecution,'^  is  actionable,  for  an 
indictable  forswearing  must  have  been  intendedr 

So  the  term^'  forsworn^'  is  actionable  when  re- 
ference is  made  to  a  court  (d)  in  which  false 
swearing  would  amount  to  perjury. 

The  defendant  said,  **  Arthur  {e)  Colome  is  a 
forsworn  man,  and  hath  taken  a  false  oath  in  his 
deposition  at  Tiverton,  where  he  waged  his  law 
s^inst  me ;'  and  the  plaintiff  had  judgment,  the 

(a)  2  Buls.  40. 

(6)  4  Rep.  15.  2  Buls.  150.  Holtv.  SchohJUld,  6  T.  R.  691. 

(c)  Cro.  Eliz.  609.  2  Rol.  Rep.  410. 

(d)  Cro.  Eliz.  720.  1  Viii.  Ab.  406.  pi.  b.  7. 
(«)  Cro.  J.  204. 
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forswearing  appearing  by  the  description  to  have 
amounted  to  perjury. 

So  to  say,  ^'  Thou  wert  forsworn  at  such  a 
trial  (y)/^  (with  reference  to  a  trial  where  the 
offence  of  perjury  might  have  been  committed) 
18  actionable. 

Where  reference  is  made  to  a  particular  court, 
the  imputation  is  actionable,  if  perjury  could 
have  been  committed  there.  In  such  <iase,  how- 
ever, it  is  incumbent  on  the  plaintiff  to  show  ' 
that  the  peiyury  could  have  been  committed 
there. 

The  defendant  said,  *'  Thou  {g)  wert  forsworn 
at  Whitechurch  court,''  and  the  words  wer^  held 
not  to  be  actionable,  because  it  did  not  appear 
that  Whitechurch  court  was  a  court  of  record. 

So  it  was  held,  that  no  action  lay  for  saying, 
**  He  {h)  has.  forsworn  himself  in  Leake  court,^' 
without  shewing  it  to  be  a  court  which  could 
compel  the  taking  of  an  oath. 

It  is  not  necessary  that  the  forswearing  should 
be  shown  to  have  been  intended  of  a  perjury 
within  the  statute  of  Elizabeth,  for  perjury  is  an 
offence  punishable  at  Common  Law  (t). 

So,  although   Ecclesiastical   Courts    are    not 


(/)  Cro.  Car.  378.  LuU  1292. 

{g)  Cro.  Car.  378. 

{h)  J  Rol.  Ab.  39.  pi.  7.  6  Bac.  Ab.  207. 

(t)  1  Rol.  Ab.  49. 
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mefitkmed  in  the  statute  of  £Kzabeth  agaiaet 
peijury,  yet  an  actioQ  iies  fi>r  imputiag  a  fi)r* 
swearing  ia  an  Ecclesiastical  Court.  The  de- 
fendant 9aid»  ^  Thou  (e)  art  a  forsworn  knave, 
and  I  wiH  prove  thee  to  be  forsworn  in  the 
Spiritual  Court  ;^'  and  it  was  held  that  4lie  action 
well  l^y  ;  for  the.Eccleaiaitical  Court  is  a  judicial 
wurt,  and  well  known  {k).  ^     ' 

To  say,  ^  Thou  (Z)  wast  foiBworn  bafoie  ray 
Lord  Chief  Justice,  in  evidence,^'  4s  actionable. 

So. to  say  that  another  is  forsworn  befone  a 
Jiistic^  (ff»)  of  the  Peace  is  actionable  ;  or  before 
such  a  person,  naiaiog  him,  provided  it  can  be 
showh  with  certainty,  that  the  person  so  named 
was  a  Justice  of  the  Ptaoe. 

The  defendant  said,  ^'  Thou  («)  art  a  forswvn 
knave  !'V  The  plaintiff  asked,^^' Wheie  ?''  The 
defendant  replied,  ^*  In  Ilston  court ;''  and  die 
words  wQie  held  to  be  actionable,  the  court  «lluded 
to  being  a  Court  Letft,  wEere  the  (fienoe  might 
have  been  coasinkted,  *    *  « 

^^  Thou  (o)  art  g  forsworn  n«u) ;  I  wili  teach 

(t)  5/m»u;  v.  TRomp^on,  Cro.  filiz.  609. 

(A)  But  it  has  been  held  hi  aMate  case,  Aat  an  indictment 
do^  not  lie  hi  Respect  tf  a  false  oath  before  ft  Surrogate. 
JR.  V.  JPofler.  Ruas.  and  Ry.  C..  C*  R.  459*  *But  now  see  the 
Stat.  4  G.  4.  c.  1^.  8. 14. 

\l)  Le.  127., 

(m)  GumeOi  v.,  Derry,  ^  her.  166.   4  Co.  17. 

(n)  Cro.  EUt.  720.    . 

(o)  1  Vin.  Ab.  4f>7.  pi.  11. 
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thee  the  pries  of  an  xxitfa,  fiiid  will  aet  thee  on 
the  pi  I  lory.''  And  the  wofd^  were-  hpld  to  be 
actionable,  because  the  defendant  showed  that  he 
noeant  to  impute  a  perjury^  fpr  which  the  plaintiff 
ought  to  stand  lo  the  piUoiy.  .    « 

The  injurkms  import  of  the  term  steulmgi*haB 
undcfgone  much  disoussion.  « , 

In  Baker  {p)  y. Pierce.  The  words  ware,  *•  Xou 
stole  my  boxwood,  and  I  wil|  prove  it"  Upon 
moiion  ia  arrest  in  judgment,  a  long  stringy  of 
cases  was  eited  for  the  drfendant,  io  which  the 
t€rro  stealing  had  not  beeii^ considered  as  action- 
ftbk ;  as  where  the  defeniiant  #a]d,  '^  You  {g) 
are  a  thief,  and  stole  my  timber/'  ^^  You  (r) 
are  a  thief^  and  stoie  my  corn,  bops,  and  apples." 
"  Yon  (s)  stole  timbfr  oat  of  my- yard/'  *^  You  (t) 
stole  corn  out  of  yarjl/'  All  of  which  had  been 
dftcided  upon  the  ground,  that  unless  the  addi« 
tional  wonb  show  that  a  charge  of  felony  was 
intended,  they  are  to  be  taken  in  their  mildest 
acceptation.^   > 

For  the  plaintiff,  it  was  Gontended5  that,  <*  You 
hare  stolen  my  timber ^^^  is  nctionable ;  for  it 
most  be  felled  and  severed  from  the  stock,  before 


.4 


<p)  6  Mod.  23.  (ijf)  Cro«  J.  i65< 

(r)  2  Brownl.  280. 

(f)  Cro.  J.  673.  All.  i3l.  Hpb.  331.  Sty.  231. 
(<)  Hob.  406. 
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It  is  timber,  according  to  the  distinction  made  in 
the  old  hexameter : — 

^  Arbor  dum  crescit,  lignum  dum  crescere  neacit  (t).** 

Holt,  C.  J.  said,  '*  The  opinions  of  later  times 
have  been  in  many  instances  different  from  those 
of  former  days  in  relation  to  words  ;  for  formerly 
there  has  been  a  difference  taken  between  saying, 
**  Thou  art  a  thief,  and  hast  stolen  my  wood  ;^ 
and,  ^^  Thou  art  a  thief>  for  thou  hast  stolen  my 
wood/^     And  judgments  have  gone  both  ways  ; 
but  later  opinions  make  no  difference,  if  the  words 
be  spoken  at  the  same   time.     And  these  are 
scrambling  things  that  have  gone  backwards  and 
forwards,  and  the   idle  people  in  the  country^ 
that  privately,  cut  and  carry  away  coppice  wood, 
are  in  common  parlance,  called  **  woodstealers/' 
And  he  said,  that,  '*  Stealing,  and  feloniously 
stealing,  are  not  the  same ;  for.  in  common  par- 
lance, stealing  does  hot  always  import  *  felcmy  ;^ 
as,  to  cut  and  carry  away  furze  is  a  stealing,  but 
not  a  felonious  stealing.  '^ 

But  Powell,  J.  said,  be  always  took  it,  that 
stealing,  eir  vi  termini^  did  import  felony.  And 
afterwards,  by  the  opinion  of  the  whole  court, 
the  plaintiff  had  judgment,  on  the  ground,  as 
stated  in  the  report,  of  all  the  later  authorities  (»). 

(t)  ]  Rol.  Ab.  70.  pi.  47v  [u)  6  Mod.  23. 
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From  this,  and  the  later  decisions  upon  this 
subject,  it  seems,  that  the  term  stealing  takes  its 
complexion  from  the  subject  matter  to  which  it 
is  applied^  and  will  be  considered  as  intended  of 
a  felonious  stealing,  if  a  felony  could  have  been 
committed  of  such  subject  matter.  ' 

In  modern  construction  and  practice  little 
doubt  can  arise  upon  thes^  niceties  which  appear 
in  former  times  to  have  afforded  abundant  occu- 
pation to  the  courts.  If,  from  the  plaintiff's 
declaration,  it  appear,  that  the  charge  of  stealing 
could  not,  from  its  application,  have  been  meant 
to  impute  a  felonious  stealing :  as  if,  for  example, 
the  defendant  had  said,  ^*  You  stole  an  acre  of 
my  land  ;'^  the  statement  would  be  held  to  be 
bad  upon  demurrer;  if  it  appeared  upon  the 
trial  that  the  term  had  been  applied  in  a  sense 
not  felonious,  the  plaintiff  would  be  nonsuited ; 
and,  finally,  if  after  verdict  for  the  plaintiff,  it 
appeared,  diat  the  term  as  used  was  capable  of  a 
felonious  sense^^the  verdict  would  be  supported. 

This  doctrine  is  applicable  to  every  other  cfase 
where  doubtful  words,  or  even  those  apparently 
innocent,  derive  a  criminal  quality,  either  from 
context  or  collateral  circumstances. 

The  defendant  said,  ^<  Thou  {x)  art  a  clipper. 


(x)  IFalter  ▼.  Beatnr,  3  Iav.  166.   2  Jo.  235.  Cro.  J.  255. 
27-6.   1  Lev.  155. 
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and  shall  be  hanged  for  ft  f^  and  the  court,  after 
a  vesdict  for  the  plaintiff,  said,  that  the  words 
sfaould   not    be  taken  to   tnean  a  clippings  of 
clothes,  but  a  elipping  of  money,. for  which  the  . 
plaintiff  might  be  hanged. 

So  for  the  words,  "  Tboti  (y)  art  a  clipper,  atid 
thy  neck  shall  pay  fof  it,"  an  action  was  held  to ' . 
be  maintainable;  for  by  the  subsequent  wordsr  it 
could  not  be  intended  of  any  other  clipping  than 
of  money. 

So  when  the  statutes  against  witchcraft  wei^ 
in  forces  the  defendant  said,  ^*  Thou  (z)  art  a 
witcb,  and  I  will  make  thee  suffer  for  a  witch/* 
After  yerdict  for  the  plaintiff,  it  was  contended, 
that  the  words  were  not  actionable  ;  that  ft  had 
been  many  time9  adjudged  that  teitch  alone  is 
not  actionable ;  and  that,  ^  I  wfll  make  thee 
suflfer  for  a  mtehf*^^e  not;  for  it  id  not  said 
sufitit  death;  that  it  might  be  intended  of  a 
citation  in  tlie  Spirrtifal  Court,  which  wa^  the 
usual  way  before  th^  statute ;  or  it  might  be  by 
ducking  in  the  wafer  as  the  common  people  u^ed 
to  try  those  suspected  of  witchcraft.  But  it  was 
answered  by  Rokesby  and  Neville,  Justices, 
that  the  words  shall  be  taken  as  they  are  usually 
understood  among  neighbours  in  the  country  ;  to 
suffer  is  intended  to  suffer  death  ;  as  they  usually 

ly)  3  Lev.  166.  (z)  3  Lev.  394. 
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my,  How  many  sHiffer  at  tfaU  Asdiees?  which  is 
intended,  suffer  death .  And  thereto  Treby,  C.  J. 
affler  it  bad  been  twice  moved,  inclined.  And  at 
laat  judgment  wad  given  for  the  plaintiff  by 
Tfeby,  C.  J.,  and  Rokesby  and  Neville,  Ja. ; 
Powdl^  J.  being  of  a  contraiy  opinion,  because 
words  shall  be  taken  in  miiian  wmu^  and  the 
word  suffer  is  wholly  oncertaki  what  manner  of 
suffering  was  intended. 

The  defendant  (a),  speitking  of  the  death  d 
one  Daniel  Dolly,  said  to  the  plaintiff;  ^^  Yo>i 
are  a  bad  man,  and  I  am  thoroughly  convinced 
that  you  are  guilty ;  and  rather  than  you  should 
want  a  hangmaas  I  would  be  your  executioner.'* 
After  verdict  and  judgment  for  the  plaintiff,  the 
defendant  brought  a  writ  of  error  in  the  court 
ctf  King^s  Benchf  assigning  as  two  grounds  of 
error,— 

!st4  That  the  words  were  not  in  themselves 
scandalous. 

lifdly.  That  they  did  not  become  so  by  reference 
to  the  death  of  D.  D. 

Lord  Mandfiek),  in  affirming  the  judgment, 
observed,  ^  It  is  a^psed  that  there  are  many 
innocent  ways  by  which  one  man  may  occasion 
the  death  of  another ;  therefore,  the  words, '  guilty 
of  the  death,'  do  not  in  themselves  necessarily 

•  r 

(a)  PcoAe  v.  (Hdhofm^  Cowp.  275. 
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import  a  chaige  of  murder ;  and  cooaequently, 
as  no  particular  act  ia  charged  (which  in  itself 
amounts  to  an  imputation  of  9  crime)  the  words 
are  defefctively  laid*  What !  when  the  defendant 
tells  the  plaintiff  that  he  has  been  gidUy  of  the 
death  of  a  person,  is  not  that  a  charge  and  impu« 
tation  of  a  very  foul  and  heinous  kind  ?  Saying 
that  such  a  one  is  the  cause  of  another's  death, 
as  in  the  case  in  S  Buls.  10, 1 1,  is  very  different ; 
because  a  physician  may  be  the  cause  of  a  man's 
death,  and  very  innocently  :  but  the  word  guilty 
implies  a  malicious  intent,  and  can  be  applied, 
only  to  something  which  is  universally  allowed 
to  be  a  crime.  But  the  defendant  does  not  rest 
here :  on  the  contrary,  in  order  to  explain  his 
meaning,  he  goes  on  and  saysi  *  and  rather  than 
you  should  be  without  a  hangman,  I  will  hang 
you/  These  words  plainly  show  what  species 
of  death  the  defendant  meant,  and  therefore 
in  themselves  manifestly  import  a  chaige  of 
murder/' 

Where  the  words  merely  charge  the  plaintiff 
with  being  deserving  <^ punishment^  great  doubt 
seems  to  have  been  entertained  whether  they  are 
actionable,  and  there  are  many  authorities,  both 
ways. 

It  has  been  held,  that  an  action  lies  for  saying, 
*Mf(d)  you  had  your  deserts,  you   had   been 

(b)  Cro.  Eliz.  62. 
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hanged  before  now/'  For  the  court  said,  it 
should  be  intended  to  convey  an  imputation  of 
an  offence  for  whichUhe  penalty  of  death  was  due. 

So  the  words,  ^  He  (c)  hath  deserved  to  have 
his  ears  nailed  to  the  pillory,'^  were  adjudged  to 
be  actionable.  But  for  the  words,  '^  Thou  {d)  art 
a  scurvy  bad  fellow,  and  hast  done  that  foi:  which 
thou  deservest  to  be  hanged  V  it  was  held,  that 
no  action  could  be  maintained.  So  it  has  been 
held,  that  the  words,  '*  Thou  le)  shouldest  have 
sate  on  the  pillory,  if  thou  hadst  thy  deserts,^' 
wei^not  actionable,  because  too  general. 

As  a  greater  degree  of  precision  has  been  re- 
quired in  modern  times  than  formerly,  the  cases 
last  cited  may,  perhaps,  be  considered  as  the  bet- 
ter authorities. 

If,  however,  the  words  import  a  conviction  for 
some  offence,  it  seems  they  are  actionable. 

The  defendant  said,  *•  You  {/)  are  a  branded 
rogue,  and  have  held  up  your  hand  at  the  bar.'' 

It  was  held,  that  the  words  were  actionable, 
since  they  imply  that  the  plaintiff  was  branded 
according  to  the  statute  {g). 

So  words  or  signs  apparently  innocent,  or  un^ 
intelligible^  may,  by  explanatory  circumstances, 
become  actionable.     The  defendant  said  of  the 

(c)  Cro.  Elia.  384.  (d)  1  Via.  Ab.  415.  pi.  5. 

(c)  I  Vin.  Ab.  415.  pi.  10.  Mo.  243. 
(/)  All.  35.  {g)  1  Ja.  c.  7. 

H 
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plaintiff,  "  He  {h)  is  a  healer  of  felons  ;*'  and  the 
words  having  been  spoken  in  one  of  thq  Mrestern 
counties,  wherein  "a healer €f  felons"  signifies  a 
concealer  of  felons,  were,  thtfe  explained,  held 
to  be  actionable. 

So  the  words,  "  He  (t)  ia  mainsworn,"  were 
held  to  be  actionable,  as  published  in  a  part  of 
the  kingdom  where  they  were  understood  to  con* 
ve^  a  charge  of  perjury. 

So,  generally,  in  regard  to  words  spoken  in  a 
foreign  language,  the  only  question  is,  whether 
they  were  understood  by  the  hearers  in  an  action- 
able sense  ? — If  so  understood,  the  mischief  is 
effected,  and  the  cause  of  action  complete  (Ar). 

Where  the  words  are  spoken  in  the  Welsh  lan- 
guage, but  in  an  English  county,  it  must  appear, 
that  the  hearers  understood  Welsh  ;  for  otherwise 
the  court  will  not  intend  that  any  there  undte- 
stood  the  Welsh  tongue ;  and  then  it  was  not 
any  slander  any  more  than  if  any  one  spoke  slan* 
derous  words  in  French  or  Italian^  in  which  case 
no  action  will  lie,  unless  it  be  averred,  that  sbme 
one  there  {l)  understood  the  language  in  which 
the  alleged  slander  was  conveyed. 

And  as  doubtful  or  apparently  innocent  words 

[h)  Hob.  126.  Cro,  Elir.  250.  Cart.  214. 
'(t)  Hob.  126. 

(k)  1  Roll.  Ab.  74.  Cro.  Eliz.  496. 
[1]  Cro.  Eliz.  865. 
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«*^y» .  by  circumstances,  be  shown  to  be  action- 
able ;  so  may  words  apparently  actionable  be  ex- 
plained, by  circumstances,  to  have  been  intended 
and  understood  in  an  innocent  sense.  Thus, 
though  the  defendant  should  say,  "  Thou  art  a 
murtherer,"  the  words  would  not  be  actionable, 
if  the  defendant  could  make  it  appear  that  he  was 
conversing  with  th^  plaintiff  concerning  unlawful 
hunting,  when  the  plaintiff  confessed  that  he 
killed  several  hares  with  certain  engines,  upon 
which  the  defendant  said,  "Thou  art  a  mur- 
therer/^  meaning  a  murtherer  of  the  hares  so 
killed  {m). 

Formerly  a  distinction  was  taken  between  say- 
ing, "  Thou  art  a  thief,  Jbr  thou  hast  stolen  such 
a  thiog,^'  as  a  tree,  the  taking  gf  which  could  not 
be  felonious,  and  the  saying,  ^  Thou  art  a  thief, 
€md  hast  stolen  such  a  thing  ;^  since  in  the  for- 
mer case  the  subsequent  words  show  the  reason 
of  calling  the  plaintiff  a  thief,  and  that  no  feloni- 
ous imputation  was  meant;  but  in  the  latter,  the 
acticMi  lies  for  calling  him  a  thief,  and  ti\e  addi- 
tion "  thoti  hast  stolen,'^  is  another  distinct  sen- 
tence by  itself,  and  not  the  reason  of  the  former 
speech,  nor  any  diminution  thereof  (n). 

(to)  4  Co.  13. 

(n)  Cro.  J.  114.  B.  L.  N.  P.  5.  Hob.  Rep.  106.  Cro.  Eliz. 
857.  Hob.  77.  Bfownl.  2.  God.  b.  241.  Hard.  7.  All.  31. 
Sty,  66. 

H  9 
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Little  stress,  however,  would  probably  be  now 
laid  upon  this  distinction,  as,  in  common  dis« 
course,  and  is  frequently  intended  to  mean^br. 

And  even  in  the  construction  of  legal  instru- 
meixts,  instances  are  not  unfrequent,  where  the 
vulgar  and  obvious  acceptation  of  the  word  has. 
been  preferred  to  its  strict  grammatical  significa- 
tion (o). 

Brittridge  brought  an  action  for  these  words, 
^'  Mr.  Brittridge  is  a  perjured  old  knave,  and  that 
is  to  be  proved  by  a  stake  parting  the  land  of 
H.  Martin  and  Mr.  Wright/'  And  upon  motion 
in  arrest  of  judgment,  it  was  held,  that  although 
the  words,  "thou  art  a  perjured  knave,*'  without 
any  more,  would  have  been  actionable;  yet,  that 
upon  all  the  word3  taken  together,  no  action  lay; 
for  the  latter  woitls  extenuate  the  former,  and 
explain  his  intent,  that  he  did  not  mean  any  ju* 
dicial  perjury;  and  theretbre  it  was  adjudged 
that  the  words  were  not  actionable.  But  it  was 
said,  that  if  the  plaintiff's  counsel  had  disclosed 
the  truth  of  the  case  in  the  declaration,  the  words 
would  have  maintained  the  action ;  for  the  truth 
of  the  case  was,  that  in  an  action  between  Mar- 
tin and  Wright,  the  state  of  the  controversy  was» 
whether  the  stake  stood  upon  the  land  of  the 
one  or  the  other,  or  indifferently  as  a  boundary 

(o)  6  East,  486.  Mo.  422.  1  Wils.  140. 
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between  their  lands.  And  in  that  action  the 
plaintiff  was  sworn  as  a  witness ;  and,  by  the 
pretence  of  the  plaintiff,  had  perjured  himself. 
But  this  special  matter  was  not  disclosed,  and 
therefore  it  was  decided  for  the  defendant  {p). 

Sir  Edward  Coke,  in  his  fourth  report,  ob- 
serves, that,  **  In  case  of  slander  by  words,  the 
sense  of  the  words  ought  to  be  taken,  and  the 
sense  of  them  appears  by  the  cause  and  occasion 
of  speaking  of  them ;  for,  *^  Sensus  verborum  ex 
ca^sd  dicendi  accipiendus  est** 

And  again,  '*Grod  forbid  that  a  man^s.  words 
should  be,  by  strict  a^d  grammatical  construc- 
tion, taken  by  parcels  against  the  manifest  intent 
of  the  party,  upon  consideration  of  all  the  words 
which  import  the  true  cause  and  occasion,  which 
manifest  the  true  sense  of  them/^  This  rule  is 
so  clear,  and  so  well  established,  that  any  further 
illustration  of  it  would  be  nugatorj^;  and  the 
questions  which  may. arise,  upon  which  party 
shall  the  onus  of  proving  or  disproving  the  inju- 
rious intention  and  meaning  be  imposed ;  and 
how  shall  the  defendant  best  avail  himself  of  ex- 
planatory circumstances  in  his  favour ;  will  be 
afterwards  considered  under  more  appropriate 
divisions. 

Sdly.  from  the  mere  description  of  the  cir- 

ctfmstances  constituting  the  offence. 

*■   « 

(p)  4  Co.  18.  Ye!.  10.  34.  2  Rot.  Ab.  343.  Mo.  666. 
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In  the  cider  cases,  much-  difficulty  prevailed 
with  respect  to  the  actionable  quality  of  words 
which  contained  a  mere  enumeration  of  cirotim- 
stances:  it  was  frequently  doubted,  in  the  first 
place,  whether  the  circumstances,  supposing 
them  to  be  true,  constituted  an  indictable  of- 
fence ?  in  the  second,  whether  the  imputing 
sucli  a  misdemeanor  was  ^  sufficient  ground  of 
action  ? 

Tber  affirmative  of  the  latter  question  has  al* 
ready  been  attempted  to  be  shown.  With  res- 
pect to  the  first  part,  it  may  be  proper  to  advance 
a  few  observations. 

In  considering  the  class  of  cases  referable  to 
this  head,  where  offences  have  been  charged  not 
amounting  to,  but  connected  with,  felony,  it  will 
be  convenient  to  distribute  them  into  imputa- 
tions charging, 

An  attempt  to  commit  a  crime. 

A  solicitation  to  commit  a  crime« 

■ 

Some  preparation  made  in  conteinplation  of 
the  commission  of  a  crime. 

As  to  words  charging  an  attempt  to  commit^a 
crime. 

In  the  case  of  Sir{q)  Harhert  Croft  v.  Brown ^ 
Coke,  C.  J.  observed,  that,  in  ancient  time, 
"  voluntas  reputahatur  pro  facto ;"  and  that  if  a 

•  (q)  3  Buls.  1G7. 
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person  lay  in  w^it  to  kill  another,  and  upon  bis 
resisting,  wounded  |3Ut  did  not  kill  bim,  it 
amounted  to  a  felony  at  Common  Law,  and  tbe 
offender  was  ousted  of  bis  clergy;  tbe  inten- 
tion, manifested  by  an  overt  act,  constituted  a 
felony. 

The  learned  judge  then  proceeded  to  intimate, 
that  any  words  charging  an  overt  act  done  in 
pursuance  of  a  felonious  intention,  would  be  ac^ 
tionable.  But  that  in  the  principal  ease,  the 
words,  "  He  keepeth  men  to  rob  me,"  were  not' 
actionable,  since  they  did  not  charge  any  way* 
laying  or  overt  act  done. 

But  the  words,  "  He  {r)  sought  to  murder  me, 
and  I  can  prove  it,"  were  held  to  be  actionable. 

In  this  case  it  may  be  observed,  the  words 
imported  more  than  a  mere  inclination  to  murder ; 
since  the  term  sought  is  shown  by  the  latter 
words  to  refer  to  som^  overt  act  capable  of 
proof. 

But  for  the  words,  ^'  Thou  {s)  wouldest  have 
killed  me,^^  it  was  held  that  no  action  lay,  since 
intention  only  was  charged. 

In  Mtme^'s  case(/),  Coke,  C.  J.  and  Hough- 
ton, J.  held  that  the  words,  ^^Thou  art  a  knave. 


(r)  Cro.  Eliz.  308. 

(*)  Dr.  Poe's  case,  vid.  2  Buls.  206.  1  Vin.  Ab.  440.  pi,  9. 

(0  2  Buls.  206. 
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and  hast  laid  in  wait  to  kill  me ;  and  thou  hast 
hired  one  W.  to  kill  ine,'^  were  not  actionable, 
because  no  act  was  laid  to  be  done,  but  an  inten- 
tion only ;  and  that  a  mere  intent  is  not  punish- 
able. 

It  is  remarkable,  that  the  lying  in  wait,  and 
hiring  an  assassin  to  murder  another,  should  be 
considered  as  nothing  more  than  mere  intention ; 
and  this  decision  seems  to  be  very  inconsistent 
with  the  subsequent  doctrine  of  Lord  Coke  in  Sir 
Harbert  Crqft^s  case  {u) ;  notwithstanding  tifere- 
fore,  this  and  some  other  contradictory  authori- 
ties, it  may  be  collected  from  a  general  view  of 
the  cases,  that  the  charging  any  attempt  to  com- 
mit a  felony  is  actionable,  for  such  an  attempt 
constitutes  an  indictable  o£fence  {x). 

Where  the  wordi»  charge  a  saUcitatian  to  com- 
mit  a  crime. 

The  defendant  said,  *'Mrs.  Margaret  Possie 
sent  a  letter  to  my  Mr.  and  therein  willed  him  to 
poison  his  wife/'  After  judgment  for  the  plain- 
tiff, it  was  assigned  for  error,  that  the  words  were 
not  actionable ;  because  they  did  not  charge  any 
.^ct  done ;  and  that  it  was  not  like  charging  the 
plaintiff  with  lying  in  wait  to  commit  a  murder ; 
but  all  the  justices  and  barons,  besides  Kings- 
mill,  held,  that  the  action  lay  (y). 

(w)  3  Buls,  167.  (x)  3  fiast;  6. 

(7)  Cro.  Bliz.  747.  cited  by  Williams,  J.  Buls.  201. 
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The  defeDdant*  said,  ^*  Tibbot  («)  and  one 
Gougfa  i^reed  to  hav6  hired  a  man  to  kill  me/^ 
And  judgment  was  given  for  the  plaintiff  by 
Wray^  C.  J.  and  Fenn^r,  J.  against  the  opinion 
of  Grawdy. 

The  defendant  said,  **  You  (d)  set  on  folks  to 
murder  J.  S.'^  Ad4  Wylde»  J.  conceived  the 
wordi^to  be  actionable,  since  the  offence  was  in« 
dictahle. 

The  defbndadt  said,  **John  (b)  Leversage 
would  have  robbed  the  honse  of  J.  S.  if  J,  D. 
would  have  consented  unto  tt.  He  persuaded 
J,  D.  unto  it,  and  told  him  he  would  bring  him 
where  be  should  have  money  enough.^  And 
although  it  was  objected  in  arrest  of  jhdgment, 
that  the  plaintiff  could  receive  no  prejudice  from 
the' words,  which  did  not  impute  any  act  done, 
the  plaintiff  had  judgment. 

The  defendant  said,  **  He  (c)  bade  J.  S.  to 
steal  what  goods  he  could;  and  he  would  receive 
them.^'  And  it  was  held,  on  motion  in  arrest 
of  judgcDtent,  that  the  words  were  not  action- 
able, smce  they  merely  charged  the  giving  bad 
advice,  and  no  act  done. 

But  in  Lady  Cockaine*4  case  (d).  A  charge 
of  having  solicited  another  to  commit  a  felony, 


(z)  Cro.  Eliz.  (a)  West  v.  PUUips,  Keb.  253. 

(6)  Cto.  E.  710.        (c)  2  Jo.  157.        (d^  Cro.  E.  49. 
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wa»  held  to  be  actionable.  And  in  Sir  Harhert 
Vrq/Vs  case  {e)  it  was  held,  that  to  say,  **  A.  did 
hh^e  a  man  to  rob  me/'  would  be  actionable. 

Where  the  words  charge  some  preparation 
made'  in  contemplation  of  the  commission  of  a 
crime. 

When  a  man  does  an  act  in  itself  fndifierent, 
but  in  contemplation  bf  the  commisiiOD  of  a 
crime  in  future,,  (as  the  act  is  not  indictstble^)  an 
imputation  of  it  can  scarcely  be  considered  as 
actionable.T-As  if,  for  instance,  a  person  were 
to  purchase  a  pistol,  i^^ith  the  intent  to  commit 
mnrder  at  a  future  opportunity,  the  act  would 
not,  in  law,  amount  to  an  indictable  offence, 
though  it  might  bd  a  good  ground  for  binding 
the  party  t6  his  good  behaviour  [f).  It  is  to  be 
observed,  however,  that  in  Lady  [g)  Cochatwfs 
case,  the  words'charglrtg tier  with  having  soTick^ 
a  pregnant  woman  t6  kill  her  child,  were  held  to 
be  actionable ;  becaiuse,  if  true,  there  was  cause 
to  bind  her  to  her  good  behaviour.  The  Words'^ 
however,  in  that  cfase^  were  clearfy  actionable 

{e)  3  Buls.  16V.  So  ^r  Grose,  J.  2  East,  20.  an  action 
lies  for  cbaigiDg  the  plaintiff  with  having  solicited  a  servant 
to  steal  the  goods  of  his  master. 

(/)  But  it  has  been  held,  that  the  procuring  counterfeit 
coin,  with  intent  to  circulate  it,  is  an  indictable  offence. ""  JR.  v. 
Fuller,^.  &  M.  C.  Q.  308. 

ig)  Cro.  E.  49. 
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upon  anotTier  ground,  and  the  reason  given  is 
insufficient,  since  it,  appears,  from  a  variety  of 
decisions,  that  many  imputations  for  which,  If 
tnie,  the  party  might  be  bound  to  his  good 
behaviour,  are  not  actionable. 

The  defendant  said,  "  He  [h)  .keepeth  fnen  to 
rob  me/*  'And  it  was  held,  that  the  words  were 
not  actionable. 

After  some  conversation  about  robbing  a 
house,  the  defendant  said,  **  It  (i)  was  T.  M. 
(the  plaintiff)  and  J.  D.  that  were  about  to  rob 
E.  C/s  house/'  After  verdict  for  the  plaintiff, 
it  was  adjudged  by  Arclier  and  Vaughan,  J.  for 
the  defendant.  Arid  it  was  said,  that  the  going 
tmth  the  intent  to  lie  in  wait  to  kill  a  man  was 
not  indictable ;  bu(  that  the  lying  in  wait  with 
the  same  intent  was  indictable. 

Upon  the  whole  it  seeSns,  that  where  the  words 
merely  impute  an  act  done  in  contemplation  of 
the  future  commission  of  a  crime,  they  are  not 
indictable,  unless  it  appear  that  the  defendant 
intended  to  charge  the  plaintiff  with  having 
solicited,  or  conspired  with,  others  for  the  purpose 
of  committing  the  crime. 

Where  the  description  of  the  circumstances  is 
precise,  little  doubt  can  arise.  The  defendant 
said,  "  You  (i)  have  caused  this  boy  to  perjure 

(k)  3  Buls.  167.        («)  Freem.  46.         {k)  Browni:  2.       , 
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himself/'  And  the  words  were  held  to  be 
actionable,  since  the  facts  charged  constitute  the 
offence  of  subornation  of  perjury. 

►   •    So  where  the  defendant  said,  "  You  {I)  have 
bought  a  roan  stolen  horse,  knowing  him  to  be 
stolen/* 
The  defendant  said,  *^  He  {m)  came  to  my  door 

•  and  set  a  pistol  to  my  breast,  and  demanded 
ilioney  of  me ;  and  I,  for  safeguard  of  my  life, 
gave  him  what  money  he  desired."  Roll.  C.J. 
observed,  if  the  words  sound  to  charge  him  with 
felony,  the  action  will  lie ;  and  three  of  the  Jus- 
tices decided  for  the  plaintiff. 
"^  The  defendant  said  of  a  justice  of  the  peace 
and  deputy  lieutenant  for  the  county  of  Warwick, 
**  I  have  heard  that  a  maid  of  3.  K.^s  sbt)uld  re- 
port, that  he  being  sick  apd  she  looking  through 
a  hole  of  the  door  where  be  then  lay;  saw  a 

'  priest  (innuendo,  a  popish  priest)  give  the  eucha- 
rist  and  extreme  unction  to  Sir  J.  K."  It  was 
moved  in  arrest  of  judgment,  that  these  words 
did  not  amount  to  calling  him  a  fmpist ;  since  it 
'did  not  appear  that  the  priest  was  a  popish  priest, 
unless  by  an  innuendo.  But  it  was,  after  two 
arguments,  resolved,  that  ^the  words  taken  al- 
t(^etber  were   actionable,   and    explained    one 


(/)  BriggsU  CBae,  God,  157. 
(m)  Neoe  y.  CrosSt  Sty.  350. 
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another;  that  a  priest  who  gives  the  extreme 
unction  must  be  a  popish  priest,  and  he  that 
receives  it  a  papist ;  and  the  judgment  given  for 
the- plaintiff  in  the  Common  Pleas,  was  after- 
wards affirmed  in  the  King's  Bench  (n). 

The  defendant  said,  "  Thou  (o)  didst  violently, 
upon  the  highway,  take  my  purse  from  me,  and 
four,  shillings  and  two-pence  in  it ;  and  didst 
threaten  me  to  cut  me  off  in  the  midst,  but  I 
was  forced  to  run  away  to  save  my  life/'  And 
the  words,  which  in  fact  amount  to  a  description 
of  a  highway  robbery,  were  held  to  be  ac- 
tionable. 

III.  That  the  criminal  act  was  meant  to  be 

r 

imputed  to  the  plaintfff^. 

The  application  of  the  injurious  charge  to  the 
plaintiff  may  be  collected,  generally,  from  any 
circumstances,  which  indicate  the  intention  of  the 
defendant,  so  to  apply  his  words,  and  which  in- 
duced the  hearers  to  suppose  that  the  plaintiff 
was  the  person  meant. 

Thus,  if  the  defendant  should  say,  **  I  (jp) 
know  what  I  am,  and  I  know  what  the  plaintiff  is ; 
I  never  did  such  an  act,"  (specifying  some 
criminal  act,)  the  words  would  be  actionable. 


(n)  Sir  John  Knightly  v.  Marrow,  3  Lev.  68. 
(o)  Lawrence  ▼.  Woodward,  Cro.  Car.  177. 
(p)  2  Lev.  150.  SmU  v.  Welling,  1  Vent.  27Q. 


/ 
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provided  the  hearers  understood  the  offence  to 
have  been  imputed  to  the  plaintiff  by  such  words 

Where  a  chaise  has  been  imputed  to  one  of 
several,  without  sp^ifying  him,  it  has  been  held 
in  many  of  the  older  cases,  that  no  action  was 
maintainable  by  any  of  them.  .The  defendant 
said  to  three. men  who  had  givep  evidence  against 
him,  ''  One  (^),  of  you  is  perjured/'  And  upon 
an  action  brought  by  one  of  them,  it  was  ad- 
judged, that  no  action  lay. 

And  so  it  has  been  held,  that  for  the  words, 
^'  One  of  my  brothers  is  perjured/'  Although 
one  of  the  brothers  should  bring  an  action,  and 
aver  that  the  words  were  spoken  concerning  him, 
yet,  on  account  of  the  apparent  uncertainty,  no 
action  would  be  maintainable  (r). 

But  it  has  since  been  held,  that  for  the  words, 
**  A.  (*)  or  B.  murdered  C/^  either  A.  or  B. 
might  bring  an  action. 

If  from  the  plaintiff^s  statement  it  appear,  that 
he  cofidd  have  been  meant,  the  finding  of  the  jury 
foe  him  will  be  conclusive  as  to  the  defendant's 
application  of  the  charge  to  him,  for  otherwise  they 
could  not  have  given  him  damages. 

The  application  to  the  plaintiff  may  be  ascer- 


(9)  Cro  Eliz.  497. 

(r)  Per  Tanfield,  J.  in  Wistman  v.  WisefMm^  Cro.  J.  107. 

(.«)  10  Mod.  196.  Cart.  b^. 
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tained  by  a  variety  of  circumstances ;  as  from  hi^ 
having  been  {t)  the  subject  of  previous  {u)  con-* 
versation,  or  from  his  being  described  by  name^ 
or  by  any  other  means  which  are  sufficient  to 
induce  the  hearer  to  apply  the  offensive  impu- 
tation to  the  plaintiff. 

The  plaintiff  was  a  justice  of  the  peace,  and 
Receiver  of  the  Court  of  Wards,  and  by  reason 
thereof  received  great  sums  of  money  for  the 
king,  and  was  used  with  much  confidence  by  the 
king;  and  the  defendant,  speaking  concerning 
him  with  one  Thomas  Whorewood*  spoke  these 
words,  "Mr*  {x)  Deceiver  hath  deceived  the 
king/^  After  a  verdict  for  the  plaintiff,  the  court, 
on  motion  in  arrest  of  Judgment,  held,  that  the 
action  well  lay  ;  that  the  words  "  Mr.  Deceiver/' 
were  an  ironical  allusion  and  nick-name  to  his 
ofiice  and  place  ;  and  that  if  such  crafty  evasions 
should  be  admitted,  it  would  be  an  usual  prac* 
tice  to  slander  sans  punishments 

If  A.  B.  say  to  C.  D.  before  whom  E.  F.  is 
walking,  "  He  {y)  that  goeth  before  thee  is  per- 
jured,'^ an  action  lies,  if  it  appear  that  none  but 
E.  F.  was  walking  before  C.  D.  at  the  time  of 
speaking.     . 

(t)  1  Rol.  Ab.  85.  1  Rol.  Ab.  75. 
(m)  Cro.  J.  557.  6  Bac.  Ab.  231. 
(x)  Sir  Miles  FUeiwood^^  Curl,  Cro.  J.  557. 
,       (y)  1  Rol.  Ab,  81. 
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In  the  case  of  J.  Anson  {%)  v.  Stuart,  the  plaintifT 
was  thus  described  in  the  libel : — **  This  diabo- 
lical character,  like  Polyphemus  the  man-eater, 
has  but  one  eye  ;  and  is  well  known  to  all  per- 
sons well  acquainted  with  the  name  of  a  certain 
noble  circumnavigator  (meaning  by  the  last 
mentioned  words  to  allude  to  the  name  of  the 
plaintiff^  J.  Anson.) 

From  these  (a)  and  a  number  of  similar  in- 
stances, it  may  be  laid  down  as  a  general  rule, 
that  the  application  of  the  words  to  the  plaintiff 
is  a  matter  to  be  collected  by  the  jury,  from  the 
particular  circumstances  of  each  case. 

The  difficulties  which  occur  upon  this  point, 
are  generally  of  a  technical  nature,  and  consist 
in  the  doubt,  whether  the  plaintiff  has  so  stated 
his  case  in  the  declaration  as  to  show  that  the 
conclusion  could  properly  be  drawn :  the  con- 
sideration of  these,  however,  belongs  to  a  subse- 
quent division  of  the  subject. 


(z)  1  T.  R.  748. 

(a)  Cro.  Eliz.  497.  Cro.  J.  444.   2  Barnard.  Rep.  Hughes  y. 
Winter,  Keb.  525. 
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When  cm  infectious  disorder  is  imputed. 

ANOTHER  branch  of  cases  where  the  law 
allows  an  action  to  be  maintained,  without 
actual  proof  of  special  damage,  consists  of  those 
where  a  person  is  charged  with  having  an  infec* 
tioiis  disease,  the  effect  of  which  imputation,  if 
believed,  would  be  to  exclude  him  from  society. 

It  has  been  said  (a),  that,  '^  Since  man  is  a 
being  formed  for  society,  and  standing  in  almost 
constant  need  of  the  advice,  comfort,  and  assist- 
ance, of  bis  fellow  creatures,  it  is  highly  reason- 
able that  any  words  which  import  the  charge  of 
having  a  contagious  distemper,  should  be  in 
themselves  actionable  ;  because  all  prudent  per* 
SODS  will  avoid  the  company  of  one  having  such 
a  distemper. 

As  the  ground  of  proceeding  is  the  presump- 
tion that  the  plaintiff  will  be  wholly  or  partially 
exeluded  from  society  and  its  comforts,  the 
action  is  consequently  confined  to  the  imputing 
those  disorders  which  are  so  infectious  in  their 

(a)  6  Btc.  Ab.  212, 
I 
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nature,  and  pernicious  in  their  effects,  as  to 
render  the  person  afflicted  an  object  likely  to  be 
shunned  and  avoided.  ^ 

Actions  for  words  of  this  description  seem,  in 
the  absence  of  special  damage,  to  have  been  con- 
fined to  charges  of  leprosy  and  lues  venerea. 
For  though  it  was  held,  that  an  action  lay  for 
saying,  "  He  (A)  buried  pe6ple  Who  died  of  the 
plague  in  his  house,''  it  appears  that  special  da- 
mage was  laid  and  proved. 

There  is,  however,  one  case  in  which  it  has 
been  held,  that  to  charge  another  with  having  the 
'^  falling  (c)  sickness,''  is  actionable. 

So  great,  formerly,  was  the  dread  of  lepioua 
contagion,  that  an  especial  writ  was  provided  for 
the  removal  of  the  infected  object  to  some  se- 
cluded place,  wh^re  he  might  no  longer  be  a 
terror  to  society :  happily  this  writ  has  loi^  lost 
its  use. 

It  seems,  however,  that  though  the  reason  baa 
in  some  degree  ceased  to  operate,  an  action  will, 
even  at  this  day,  be  sustainable  for  a  charge  of 
either  of  the  diseases  (df)  alluded  to* 

From  the  case  of  ViUars  and  Mcmhy  {e)^  it 
appears,  that  to  say  another  has  the  itch^  is  not 

(b)  Kit.  173.  b.  1  Com.  Dig.  252. 
(o)  I  RoL  44. 1.  7. 

(<n  Cardahe  ▼.  MafUdoram^  2  T.  R.  473. 

(c)  2  Wills.  403. 
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actioDdble ;  though  such  ail  accosfttion  would  be 
fictidnabte  if  written.  It  19  to  be  remarked,  that 
in  the  above  case,  both  Wiimot,  C.  J.  and 
Gould,  J.  seenfi  to  take  for  granted,  that  to 
impute  the  plagM  is  actionable ;  but  ^10  case 
was  cited  in  which  this  point  has  been  expressly 
determined. 

The  ground  of  the  action  being  the  presumi:^- 
tiofi  of  the  plaintiff's  exclusion  from  society,  nO 
action  will  lie  for  an  imputation  in  (/*)  the  past 
tense,  for  such  an  assertion  does  not  represent 
the  plaifitiff,  at  the  time  of  speaking,  to  be  unfit 
for  society,  and  therefore  the  substance  of  the 
action  i»  wanting ;  and  it  yf^  observed,  in  the 
e^tieoSCardaki^  t.  Mapledaram{/),  that  this  doc- 
trine was  justified  by  all  the  cases,  except  one, 
and  that  loosely  reported. 

With  respect  to  the  terms  in  which  the  impu- 
tation is  conveyed,  as  in  other  cases,  they  may 
either  expressly  and  by  their  own  power  ifUj^ute 
the  disease,  or  by  the  aid  of  colkrteral  circum- 
stances may  render  the  implication  unavoidable. 

Thus,  to  say  {g)  a  man  has  the  leprosy,  or  to 
call  him  leprous  knave,  is  actionable :  the  term 
leper  being  in  itself  a  clear  and  unequivocal 
designation  of  the  speaker's  meaning. 


(/)  CardakM  v.  MapUdoram,  2  T:  R.  473.  Str.  1189 
ig)  2T.R.  473.   Cr.  J.  144. 

I  9 
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Without  citing  the  disgusting  string  of  cases 
upon  this  subject,  with  which  the  older  reports 
abound,  it  may  be  deemed  sufficient  to  observe, 
that  wherever  it  can  be  collected  from  the  circum- 
stances, that  the  speaker  intended  the  hearers  to 
understand  that  the  person  spoken  of  was  at  tb^ 
time  of  speaking,  afflicted  with  either  of  the 
disorders  above  mentioned,  an  action  may  be 
maintained.  And  the  meaning  may  be  evidenced 
either  by  reference  to  the  mode  in  which  the  dis* 
ease  was  communicated,  the  symtoms  (A)  with 
which  it  is  attended,  its  effects  upon  the  person  (t) 
or  constitution,  the  means  {k)  of  cure,  the  neces- 
sity  of  avoiding  (/)  the  person  infected;  or,  in 
short,  by  any  other  allusion  capable  of  conveying 
the  offensive  imputation. 


(A)  Holt.  563. 

(f )  Cro.  J.  430. 144.  1  Vin.  Ab.  488.  Cro.  Eliz.  214,  289. 
(A)  Cro;  J.  430.  Cro.  Eliz.  648.  Roll.  Rep.  430. 
(/)Cro.  J,  430. 
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CHAPTER  III 


Where  the  Imputation  qffecte  a  Person  in 
Qlficey  Professumj  or  Business. 


NEXT  to  imputations  which  tend  to  deprive  a 
man  of  his  life,  or  liberty,  or  to  exclude  him  from 
the  comforts  of  society,  may  be  ranked  those 
which  affect  him  in  his  office,  profession,  or 
means  of  livelihood.  .  To  enumerate  the  different 
decisions  upon  this  subject  would  be  tedious,  and 
to  reconcile  them  impossible ;  yet  they  seem  to 
yield  a  general  rule,  sufficiently  simple  and  un* 
embarrassed ;  namely,  that  words  are  actionable 
which  directly  tend  to  the  prejudice  of  any  one 
in  his  office,  profession  (a),  trade,  or  business. 

Observations  upon  this  class  of  cases  may  be 
divided  into  those  relating  to  the  grounds  qf  the 
aetioni^^he  extent  qf  the  dction. — and  the  degree 
cf  certainty  and  precision  requisite  to  render  the 
words  actiondble. 

Words  which  affect  a  person  in  his  office  gene- 
rally are  actionable,  whether  the  office  be  merely 
confidential  and  honorary,  or  be  productive  of 

(a)  3  Wils.  186. 
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emolument.  The  ground  of  action  in  the  two 
cases,  seems,  however,  to  be  somewhat  different 
Where  his  office  is  lucrative,  words  which  rejQect 
upon  the  integrity  or  caf^city  of  the  plaintiff 
render  his:  tenure  precarious,  and  aj*e  therefore 
pro  tanto  a  detrynent  in  .a  pecuniary  poiat  of 
view ;  but  where  the  offioe  is  merely  con  Bdeiitial, 
the  presumptive  loss  of  emolument  cannot  supply 
the  ground  af  action. 

The  whole  class  of  cas^  ii|  w^M^  ms^i^tci^es 
and  others  (whose  offices  are  merely  confidentiai 
and  hoQjOnary)  hav^  be^  allowed  to  recover  « 
pecuniary  compensation  for  words  relating  to  their 
official  ch9Tacter;i  ^eom^  to  reatiipoq  iQore  dubiow 
principles  than  any  other  in  which  a  remedy  4s 
given  without  proof  of  ^me  spepiQc  Iqss.  For  as 
even  tb^  loss  of  office  itselif  would  ^ot  be  attenoded 
with  any  loss  of  emolument,  puch  as  f^ould 
naturally  result  fnoim  deprivation  of  liberty,  or 
exclusion  from  soqiety,  4>e  eyil.jSeQni$  scgircely  to 
admit  of  pecuniary  adme^urement.  Besi^,  the 
bad  consequeaces  which  arise  from  dcigrading  the 
magistracy,  are  of  a  public  nature,  and  are  there- 
fore rather  a  matter  of  criminal  than  of  civil 
cognizamee,  especially  as  the  damage  in  a  civil 
action  are  not  considered  to  be  of  si  penal  -nature, 
but  ^e  given  as  a  private  co^peosation  to  (the  party 
injured.  It  has  long,  however,  been  fully  esta- 
blished, that  words  are  equally  actionable  whether 
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the  office  or  profession  to  which  they  ^elfite  be 
luorative  or  merely  coDfidentia]. 

So  that  words  spoken  of  Justices  of  the  Peacet 
or  physicians,  or  bairisters,  are  freqgentJy  aption- 
able,  although  the  offiv^e  of  tjl^  fiist  b^  n^erely 
confidential,  and  the  latter  are  not  in  \eg9l  conteoi' 
plaMoii  entitled  to  demand  the  payment  of  fees. 
Where  the  office  is  simply  confidential,  a  siQ«- 
gular  distinction  has  been  taken  betweeo  wortjs 
imputing  wa^t  of  vbUity  in  the  holder,  and  those 
which  charge  him  with  want  of  integrity. 

It  h^s  beejQ  held)  that  to  charge  a  person  in 
such  an  oSu^  with  eny  corruption,  or  with  any 

ill  design  or  principles,  is  9|[:tiQnable  ;  but  that  to 

» 

represent  him  as  wholly  incompetent,  in  point  of 
ability,  to  hold  the  office,  is  not  a  slander  for 
which  an  action  is  n^aintainable.  The  reamn 
(is^igned  for  the  distinction  is  so  remarkable,  that 
it  may  be  proper  to  give  it  in  the  very  words  of 
Lord  Holt. 

He  says  (6),  '^  It  has  been  adjudged,  that  to 
call  a  Justice  of  the  Peace,  blockhead,  ass^  &c. 
is  not  a  slander  for  which  an  action  lies,  bccaqse 
he  was  not  accused  of  any  corruption  in  his  em- 
ployment, or  any  ill  design,  or  principle ;  and  it 
was  not  his  fault  that  he  was  ^  blockhead,  for  be 
cannot  be  otherwise  than  bia  Maker  made  him  ; 

(6)  Howt  T.  Prim,  Holt,  653.  Salk.  694. 
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but  if  he  had  been  a  wise  man,  and  wicked 
principles  were  charged  upon  him  when  he  bad 
not  them,  an  action  would  have  lain  ;  for  though 
a  man  cannot  be  wiser,  he  may  be  honester  than 
he  is.  If  a  person  be  in  a  place  of  profit,  and  he 
is  accused  of  insufficiency,  he  shall  have  remedy 
by  action.  ^Tis  otherwise  if  he  be  only  in  a 
place  of  honour ;  though  even  there,  if  be  is 
charged  with  ill  principles,  and  as  disaffected  to  the 
governtrient,  he  shall  have  an  action  for  such 
scQjadal  to  his  reputation/'  v 

In  the  case  of  Onslow  (c)  v.  Home^  h.  C.  J. 
De  Grey,  in  giving  judgment,  observed,  "  It  wbs 
objected  at  the  bar,  on  the  side  of  the  defendant, 
that  words  spoken  of  an  officer,  or  magistrate, 
are  not  actionable,  unless  they  carry  an  impu«^ 
tation  of  a  criminal  breach  of  duty.  I  wifl 
not  give  this  my  sanction,  because  I  think  for 
imputation  of  ignorance  to  one  in  a  profession 
or  office  of  profit,  an  action  will  cerUiinly 
lie.'^ 

After  it  had  once  been  established  that  a  magis- 
trate might  recover  a  pecuniary  compensation  for 
words  which  rendered  his  tenure  precarious,  the 
action  in  reason  and  principle  extended  itself  to 
all  imputations  which  could  affect  that  tenure, 
and  as  gross  ignorance  is,  as  well  as  corruption,  a 

(r)  3  Wils.  186. 
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Bi^dent  eause  of  deprivatioD)  it  is  difficult  to 
«aj  wby  an  imj^utation  of  the  former  kind  should 
not  be  actionable  as  well  aa  one  of  the  fatter ;  the 
malice  of  the  author,  the  falsity  of  the  charge,  and 
its  probable  consequences,  being  in  the  two  cases 
precisely  similar.  It  may  be  added,  that  the  'dis- 
tinction is  iBCO]}sis(ent  with  the  class  of  cases  in 
\¥hich  l^^isters  and  physician;  (whose  situations 
are^tH  law  congider^  as  n^erely  honorary)  have 
been  allowed  to  fecover  for  words  imputing  want 
of  ability,  as  well  as  for  those  which  charged 
them  with  want  of  int^rity* 

The  case  of  BiU  {d)  v.  Neal  was  a  precedent 
for  the  opinion  of  C.  J.  Ho|t,  in  the  case  of  Howe 
V.  Prinn  {e).  There  Foster,.^  C.  J.  and  Wynd- 
bam  and  Twysden,  Js,  decided  against  the  opi* 
DiOB  of  Mallet,  J.  that  the  wofds,  <^  He  is  a  fool 
or  asii.  a  .beetle-headed  ji)^ce,'^  were  not  action- 
a^l^#  But  the  three  justices  Tpunded  their  opinion 
ppon  the  cases  pf  Sir  John  Haflis  v*  Briscaw  (/), 
and  qf  Hfemnumd  {g)  v,  KingsmU. 

Id  the  forifier  case,  the  plaintiff  was  a  justice  of 
'the  pedfce  and  deputy^^lieutenant  of  a  county,  and 
the  defendant;  said  to  his  aej^v^nt,  *'  Your  master 
is  a  base  ^scally  villain,  and  is  neither  nobleman, 
knight,  or. gentleman,  but  a  most  villainous  ras« 


(d)  1  Lev.  52.  (e)  Hol^,  652. 

(/)  Cro.  J.  58,  (9)  7  J.  1. 
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c%U  and  by  unjust  means  doth  most  villainously 
take  other  men's  rijgbts  from  them,  and  koepeth  a 
company  of  thieves  and  traitors  to  do  mischief, 
and  givetb  them  nothing  for  th^r  labours  but  base 
blue  liveries,  and  this  all  the  country  reptcnrts,  and 
other  good  he  doeth  not  any/^  And  the  defend^ 
ant  had  judgment,  chieQy  on  the  ground,  that  the 
words  were  to  be  construed  apoordiag  to  the  oaw 
exploded  doctrine  of  the  snitiar  wnws^  for  which 
reason  the  case  can  scarcely  be  considered  as  an 
authority.  In  the  latter  case,  the  words  weiv, 
"  He  WM  a  debauched  man,  and  not  fit  to  be  a 
justice/'  3ut  it  appears  (A)  that  the  judgment  in 
that  case  was  given  for  the  defendant,  because 
the  words  were  spoken  of  a  time  past ;  and  Twys«» 
dep,  J»  said^  that  it  would  have  been  otherwise  if 
the  words  had  been,  ^^  he  t^  a  debauched  im»/' 
The  two  cases,  therefore,  upon  which  reliaaee 
was  plaoed^  in  the  case  of  BiU  \».Ni$de^  seem  to 
be  no  sufficient  ^authorities  for  that  decision. 

Where  words  jrelata  to  a  ma^'s  official  cfaarao* 
ter,  the  danger  of. exclusion  irom  #ffice  gives 
rise  to  the  action.  It  was  held,  indeed,  that  aoT 
action  was  maintainable  for  the  words,  '^  When  (t) 
thou  wert  a  justice,  thau  wert  a  bribing  justioe/' 
And  it  was  said,  that  though  they  refer  to  a  thing 
pastj  yet 'they  defame  him  for  ever  in  other  peo- 

[h)  I  Vent.  50.  Sir  J.  Herie  v.  OtgoodL     » (c)  Yel.  153. 
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pie's  opinioost  and  oiake  bim  accouDted  unworthy 
to  bear  office  afterwards.  The  authority,  how- 
ever, of  this  deciaioA  appears  to  be  very  suspi- 
cious, and  the  reason  given  would  apply  to  every 
&B^  wjpere  geaend  want  of  i^egiity  is  imputed 
to  aprivat?  iodividual^  for  it  reay  by  possibiHty 
^ve  tbe  e&qt  of  preveftting  him  from  being  put 
into  the  ^ommissioa  • 

Q.  J.  De  G«ey  (ifc),  in  giving  judgment  in  Qm^ 
law  V.  Home^  said,  *^  I  know  of  no  case,  wheie* 
ever  an  action  for  words  was  grounded  upon  even-  * 
tual  damages,  which  may  possibly  happen  to  a 
man  la  a  fiiture  situation,  ootwitbstanding  what 
the  chief  justice  throws  out  in  9  Vent.  966., 
where  be  is  xQe4P  to  say,  ^  That  where  a  man  had 
beeo  in  an  office  of  trust,  to  say  be  behaved  bim- 
self  corruptly  iq  it,  as  it  imported  great  scandal, 
so  it  might  prevent  his  coming  ioto  that  or  the 
lika  jQffice  again,'  I  think  the  chief  justice  went 
too  far/' 

A^  where  an  action  as  brought  for  words 
spokep  of  a  barrister  or  physician,  it  must  appear 
that  he  practised  (/)  as  such  at  the  time  the  words 
were  spoken ;  for  otherwise  the  words  could  not 
have  affected  him  professionally.  A  doubt  has 
been  raised,  whether  damages  are  properly  reco- 


(*)  3  Wils.  188. 

(/)  6  Bac  Ab.  215.  lb.  216.  Sty,  231.  Poph.  207. 


124         CIVIL  REMEDY  ;   ACTIONABLE  WORDS.  ^ 

verable  by  barristers  and  physicians  for  words  re* 
lating  to  their  professions,  since  their  fees  are 
merely  honorary,  and  not  demandable  in  a  court 
of  law  {m) ;  the  actual  decisions,  however,  upon 
the  subject,  leave  no  doubt  as  to  their  right  to  re* 
recover  for  such  words ;  and  if  their  situations  be 
considered  as  merely  confidential,  their  right  to 
recover  rests  upon  the  same  foundation  with  that 
of  magistrates  and  others,  whose  offices  are  of  a 
similar  description. 

As  to  the  extent  of  the  action: 

The  action  appears  to  Extend  to  all  offices  of 
trust  or  profit,  without  limitation,  provided  they 
be  of  a  temporal  nature.  Thus  it  has  been  held, 
that  an  action  is  maintainable  for  words  spoken 
of  a  churchwarden  («). 

It  has  been  said,  that  to  call  (o)  an  escheator, 
coroner,  sheriff,  attorney,  or  such  as  are  officers 
of  record,  ^'extortioner,'^  an  action  lies ;  but  that 
for  calling  <i  bailiff  or  steward  of  a  base  court, 
who  are  not  officers  of  record,  "  extortioner,*^  no 
actiop  lies ;  because  extortion  cannot  be  but  in 
such  as  are  officers  of  record. 

There  seems,  however,  to  be  little  force  in  this 

(m)  6  Bac.  Ab.  215. 

(n)  Sty.  338/  1  Vin.  Ab.  463.  Cro.  J,  339.  2  Buls.  2 IB. 
Cro.  E.  358. 

(o)  Dal.  45.  pU  35.  1  Vin.  Ab.  463. 
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distinction,  for  any  man  is  punishable  for  ex- 
tortion {p). 

It  was  held,  -  that  for  saying  of  the  deputy  of 
Clarencieux,  kin^  of  arms,  that  be  was  {q)  ^*  a 
scrivener,  and  ho  herald/'  an  action  was  main- 
tainable. So  for  words  of  the  master  of  the 
mint  (r) ;  of  a  clerk  to  a  public  company  {s) ;  of 
a  town  clerk  {t) ;  of  a  steward  (i^)  of  a  court 

But  where  the  defendant  (x)  said  of  a  member 
of  parliament,  *'  As  to  ins,tructing  our  members 
to  obtain  redress,  I  am  totally  against  that  plan  ; 
for  as  to  instructing  Mr.  Onslow  (the  plaintiff), 
we  might  as  well  instruct  the  winds,  and  should 
he  (the  plaiptiff)  even  promise  his  assistance,  I 
should  not  expect  him  to  give  it  us ;"  after  ver- 
dict for  the  plaintiff,  judgment  was  arrested,  and 
it  was  observed  by  C.  J.  De  Grey,  on  that  occap 
sion,  that  the  words  did  not  charge  the  plaintiff 
with  any  breach  of  his  duty,  his  oath,  or  any  . 
crime  or  misdemeanor,  whereby  he  had  suffered 
any  temporal  loss  in  fortune,  office,  or  in  any 
way  whatever. 

(p)  Dal.  43.  I  Yin.  Ab.  463,         (9)  Cro.  £1.  328. 

(r)  Leo.  88.  {s)  Cro.  EL  358. 

(0  Hutt.  23.  (tf)  1  Roll.  Ab.  56. 

(x)  Onslow  V.  Home,  3  Wils.  177.  Words  which  are  in 
themselves  actionable,  are  not  the  less  so  from  having  been 
applied  to  a  candidate  to  serve  in  Parliament.  Harwood  v.  Sir 
J,  Astley, 
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The  action  extends  to  words  spoken  of  men 
in  their  profession,  as  barristers  (y),  attomies  (z)^ 
physicians  (a)^  and  clergymen  (b).  But  it  may 
be  doubted,  whether  words  spoken  of  a  clergy- 
man would  be  actionable,  unless  he  held  some 
benefice  or  preferment,  of  which  he  might  be  de- 
prived if  the  words  were  true«  The  ietaon  usu- 
ally given  for  supporting  the  action  in  tudb  a 
case,  is  that  the  imputation  would  be  a  cause  of 
deprivation  (c).  But  if  he  be  in  the  actual  re- 
ceipt of  any  professional  temporal  emolument,  as 
preacher,  under-lecturer,  or  even  as  an  occasional 
reader,  and  the  change,  if  true,  would  be  ground 
of  degradation  from  holy  orders,  the  impirtatiott 
would,  it  seems,  in  principle,  be  actionable. 

An  action  extends  to  words  affecting  a  penon 
in  the  particular  art  by  which  he  gains  his  It  veil* 
bood,  as  of  a  schoolmaster  (<f).  It  has  been 
held,  indeed,  that  to  slander  a  schoolmistress; 
who  tanght  children  to  read  and  write,  in  her  vo- 
oation,  Was  not  actionable.    The  authority  6f  the 

(y)  2  Vent.  28.  (z)  1  Lev.  297. 

(a)   I  Rell.  Ab.  64.  per  Twisden,  1  Ven.  21.  Cro.Cat.  870. 

(6)  Al.  63.  3  Lev.  17.  1  Roll.  Ab.  58.  Sir.  946.  As  to  say 
of  a  defgyman  he  speaketh  lies  in  the  pulpit,  for  it  is  a  caase 
of  deprmOhn.  1  Holt.  5d.  1. 30.  But  to  !»y  df  a  cldrgyman, 
you  are  an  old  rogue,  rascal,  and  contemptible  fellow,  it  seems 
is  not  actionable.     Musgrove  v.  Bovey,  Str.  946. 

(c)  1  Roll.  58.  1.  30.         (rfj  2  Roll.  R.  72.  Het.  71. 
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dictum,  ho#ever,  appears  to  be  qoeationable*  It 
was  (iecided  in  the  case  in  which  it  is  reported  to 
have  been  delivered,  that  to  accuse  a  midwife  (tf) 
of  ignorance  in  her  profession  was  actionable; 
and  it  is  difficult  to  say  upon  what  principle  a 
schoolmistress  is  not  as  much  entitled  to  the  pro- 
teotioo  of  the  law  against  malicious  attacks,  by 
which  her  means  of  living  are  likely  to  be  im«> 
paired,  as  a  midwife. 

So  any  words  tending  to  injure  a  merchant  or 
trftdesman  are  actionable;  whether  they  reflect 
upon  the  honeMy  of  his  dealings,  his  credit,  or 
the  ezo^kdiee  of  the  subject  matter  in  which  he 
deals. 

'  To  say  of  a  cornftctor,  "  You  are  a  rogue  and 
a  swindling  rascal,  you  delivered  me  100  bushels 
of  oats,  worse  by  68.  a  bushel  than  I  bargained 
forV  sure  actionable  without  proof  of  special  ddf** 

mage  (/). 

And  the  action  seems  to  extend  to  words 

spoken  of  a  person  in  any  Imnfkl  employment^  by 

whicli  he  may  gain  his  liVeKhood. 

The  defendant  said  (g*),  ^*  Thou  hast  received 

money  of  the  king  to  buy  new  saddles,  and  hast 

cozened  the  king,  and  bought  old  saddles  for  the 

(6)  1  Vent  21. 

(g)  Msf[.  82.  1  Via.  Ab.  465.  pi.  19.  Str  it.  GrtenfiMi 
case. 

\f)  Thomoi  ▼•  Jack$<yn^  3  BinghaiDt  104. 
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trcx)pers.V  And  the  words  we  held  to  be  action* 
able ;  for  it  wa3  said,  it  was  not  material  what 
employmefit  the  plaintiff  held  under  the  king,  if 
he  might  lose  his  employment  and  trust  thereby, 
and  that  it  was  immaterial  whether  the  employ- 
ment was  for  life  or  for  years. 

The  defendant  Qi)  said  of  a  person  employed 
by  the  under-postmaster  to  carry  about  post  let- 
ters, on  which  he  had  a  profit,  ^^  He  has  broken 
up  letters,  and  taken  out  bills  of  exchange/^ 
After  verdict  and  judgment  for  the  plaintiff,  one 
cause  of  error  assigned  was,  that  no  action  would 
lie  for  scandalizing  such  an  employment ;  and 
Hale  was  of  opinion,  chiefly  from  the  quality  of 
the  employment,  that  the  judgment  ought  to  be 
reversed ;  for  he  said  that  a  man  should  not  speak 
disparagingly  of  his  cook  or  groom,  but  an  action 
would  be  brought,  if  such  action  could  be  main** 
tained. 

The  humility  of  the  employment  or  occupation 
seems,  however,  to  be  no  objection  to  the  action 
either  in  law  or  reason ;  and  it  has  long  been 
clearly  established,  that  an  action  is  maintainable 
for  malicious  misrepresentations  of  the  characters 
of  menial  servants, — a  subject  which  will  after- 
wards be  more  fully  considered. 

In  the  case  of  Seaman  v.  Bigg  (J) y  in  the  reign 

[h)  1  Vent.  275.  (t)  Cro.  Car.  480. 


SPECIAL  CHAEACTRR. 

of  Cha.  L,  it  was  held,  that  the  words,  •*  Thou 
art  a  cozenrng  knave,  and  hast  cozened  thy  mas- 
ter of  a  bushel  q|  Barley ,''  spoken  of  a  servant  in 
husbandry,  were  actionable ;  and  the  court  said, 
that  though  true  it  is,  generally,  an  action  will 
not  lie  for  calling  one  cozening  knave,  yet  where 
they  be  spoken  of  one  who  is  a  servant,  and  ac- 
comptant,  and  whose  credit  and  maintenance  de- 
pends upon  his  faithful  dealing,  and  he  by  such 
disgraceful  words  is  deprived  of  his  livelihood 
and  maintenance,  there  is  good  reason  it  should 
leave  an  action  for  loss  of  his  credit  and  means. 
So  the  words,  *^  He  (i)  is  a  cheating  knave,''  ap- 
plied to  a  lime-burner  in  his  employment,  have 
been  deemed  to  be  actionable. 

But  a  jobber  (I)  or  dealer  in  the  public  funds, 
is  not  considered  a^a  known  trader,  and  possess- 
ing a  character  as  such. 

It  does  not  appear  to  be  necessary,  that  the 
party  ^ould  gain  ^his  living  in  the  character  to 
which  the  slander  is  applied,  but  it  is  sufficient, 
if  he  habitually  act  in  that  character,  and  derive 
emolument  from  it. 

The  rule,  however,  does  not  seem  to  extend  to 
representations,  which  affect  nothing  more  than 
casual  instances,  in  which  the  plaintiff  has  as- 

(k)  1  Lev.  116.  Terry  V.  Hooper. 
(I)  2  Bos.  &  Pul.  284. 

K 


/ 


ISO      CIVIL  remedy;  actionable  words. 

sumed  such  a  character.  So  that  words  misre- 
presenting the  value  of  a  horse,  or  particular 
piece  of-  furniture,  which  the  proprietor  wishes 
to  dispose  of,  would  not  be  actionable,  unless 
some  special  damage  resulted  from  them« 

Next  as  to  the  degree  of  certainty  and  pre- 
eision  requisite  to  make  the  words  actionable. 

The  only  question  arising,  upon  thia  point 
seems  to  be  this,  Do  the  words  in  any  degree 
prejudice  the  plaintiff  in  his  office,  profession,  or 
employment  ?  If  they  do^  they  are  actionable ; 
.the  quantum  of  damage  being  a  mere  question 
of  fact  for  the  consideration  of  the  jury: 

Words  in  general  belonging  to  this  class  relate 
either  to  the  plaintiff^s  integrity^  his  knowledge, 
skilly  or  diligence,  his  credit,  or  to  the  mtgect 
matter  in  which  he  deals. 

The  effect  of  such  imputations  will  be  separ 
rately  considered. 

To  impute  want  of  integrity  to  any  person 
who  holds  an  office  of  trust  or  of  profit  is  actionr 
able :  as  to  say  of  a  judge  (m),  that  *'  His  sen- 
tence was  corruptly  given.*' 

Or  of  a  justice  of  the  peace  (»),  ^*  I  have  often 
been  with  him  for  justice,  but  could  never  get 
any  thing  at  his  hands  but  injustice."' 


(m)Cro,Elfe.  305.. 
\n)  Cro,  Car.  14. 
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Or,  "  He  covereth  and  hideth  felonies  (o),  and 
is  not  worthy  to  be  a  justice  of  the  peace/^ 

Where,  a. perspn..  holds,  an  oiBce  or  situation, 
in  wbid)  great  trust  and  confidence  must  be 
reposed  in  him,  words  which  impeach  his  integrity 
generally,  though  they  contain  no  express  refer- 
ence to  his  office,  are  actionable ;  since  they 
must  necessarily  attc^ch  to  him  in  his  particular 
character,  and  virtually  represent  him  as  unfit  to 
hold  that  office  or  situation. 

Thus  it  has  been  held,  that  to  say  of  a  bishop, 
"  He  is  a  wicked  man  (/>)/'  is  actionable. 

The  defendant  said  of  a  justice  of  the  peace 
and  deputy  lieutenant  (^),  *^  He  is  a  Jacobite, 
and  for  bringing  in  the  Prince  of  Wales  and 
popery."  And  the  words  were  held  to  be  ac- 
tionable, though  k  did  not  appear  that  the 
speaker  applied  the  words  to  his  offices,  because, 
without  any  such  application,  they  imputed  such 
reKgious  opinions  and  political  principles,  as  ren* 
dered  him  in  law  unfit  for  those  situations. 

So  where  the  defendant  said  of  the  plaintiff, 
who  was  a  justice  of  the  peace  (r),  *^  I  am  in 
danger  of  my  life,  my  blood  is  sought^  and  I  was 
like  to  have  be^en  murdered ;  I  was  at  Sir  J. 
Harper's  (the  plaintiff^s)  bouse,  and  John  Har* 

■  * 

(o)  4  Rep.  16.  '*•   (P)  2  Mod.  159. 

{q)  How  V.  Prim,  Holt,  652. 

(r)  Sir  J,  Harper  v.  Francis  Beaumond,  Cu  J.  56. 

r3 
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per  drew  me  forth  to  see  a  gelding  in  the  stable, 
and  then  Thomas  Beauraond,  Sir  H.  Beaumond^s 
son,  did  throw  his  dagger  at  me  twice,  and  thrust 
me  through  the  breeches  twice -with  his  rapier 
to  have  killed  me,  all  this  was  done  by  the 
instigation  of  Sir  J.  Harper,  and  I  can  prove  it/' 

In  this  case,  although  no  misconduct  in  office 
was  particularly  pointed  out,  it  was  held  that 
the  action  well  lay ;  the  instigation  to  do  such 
an  outrageous  act  being  against  the  plaintiff's 
oath,  and  a  great  misdemeanor,  for  which  he 
was  liable  to  fine  and  to  be  put  out  of  the 
commission . 

The  defendant  said  to  the  plaintiff,  who  was 
one  of  the  attorneys  or  clerks  of  the  King's 
Bench,  and  sworn  to  deal  duly  without  corruption 
in  his  office,  "You  are  well  known  to  be  a 
corrupt  man,  and  to  deal  corruptly."  And  upon 
giving  judgment  for  the  plaintiff,  it  was  said, 
qtu)d  sermo  relatus  ad  personam^  inteUigi  debet 
de  conditione  persona  [s). 

The  defendafit  said  of  the  plaintiff,  who  was 
an  attorney,  generally  (^),  "  He  is  a  common 
barretor."  After  verdict,  though  it  was  objected, 
that  the  words  were  liot  actionable,  having  been 
spoken  of  the  plaintiff  as  a  common  person,  and 
not  in  relation  to  his  office,  yet  the  court  held 

(s)  4  Rep.  16.  (0  Cro.  Car.  192. 
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that  the  action  was  maintainable ;  for  it  is  a  great 
slander  to  an  attorney  to  be  called  and  accounted 
a  common  barretor,  who  is  a  maintainer  of  brab- 
bles and  quarrels,  and  said  that  words  are  to  be 
construed  secundum  conditionem  personarum  of 
whom  they  are  spoken. 

The  defendant  said  of  an  attorney  («)  "  Thou 
art  a  false  knave,  a  cozening  knave,  and  hast 
gotten  all  that  thou  hast  by  cozenage,  and  thou 
bast  cozened  all  that  have  dealt  with  thee.'' 
And  the  court  held  that  the  words  were  action^ 
able,  as  touching  the  plaintiff  in  his  profession; 

An  attorney  brought  an  action  for  the  words  (a;), 
^*  I  have  taken  out  a  judge's  warrant  to  tax 
Phillips's  (the  plaintiff's)  bill,  I'll  bring  him 
to  book,  and  shall  have  him  struck  off  the 
roll."  Lord  Kenyon,  C.  J.  ruled,  at  nisi  prius, 
that  the  words  were  not  actionable ;  and  added, 
had  the  words  been,  **  He  deserves  to  have 
been  struck  off  the  roll,"  they  would  have  been 
actionable. 

With  respect  to  this  distinction,  it.  may  be 
proper  to  suggest  a  doubt,  whether  the  words 
in  the  principal  case  cited  would  not  in  common 
acceptation  convey  to  the  hearer  the  same 
meaning  with  the  words  which  the  learned  judge 


(tt)  Cro.  Jac.586. 

(x^  Phillips  V.  Jansen,  2  Esp.  624. 
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18  reported  to' have  deemed  to  be  actionable, 
since  they  seem  as  clearly  to  evince  the  opinion 
of  the  speaker,  that  the  plaintiff  deserved  to  be 
struck  off  the  toW,  and  no  one  would  choose 
to  employ  an  attorney  who  made  exorbitant 
charges. 

Words  imputing  dishonesty  to  a  tradesman,  it 
seems,  are  not  actionable,  unless  they  be  spoken 
with  reference  to  trade.  So  that  to  call  (y)  a 
tradesman  a  cheat,  generally,  has  been  held  not 
to  be  actionable.  But  otherwise  to  say, "  He  (2) 
keeps  false  books ;"  for  the  words  evidently 
relate  to  his  course  of  trading.  So  to  call  a  trades- 
man a  rogue  (a)  or  a  cheat,  with  reference  to  his 
trade,  is^actionable.  But  to  say  generally  of  such  a 
person,  **  Thou  (ft)  hast  no  more  than  what  thou 
hast  got  by  cozening  and  cheating,*'  has  been  (c) 
held  not  to  be  actionable. 

It  may^  however,  be  doubted,  whether  there 
is  any  solid  distinction  between  these  cases, 
since  every  tradesman's  livelihood  depends  in 
some  measure  upon  his  general  character  for 
honesty  aiid  integrity ;  and  it  is  difficult  to  sup* 
pose,  that  a  general  imputation  of  dishonesty,  if 
believed,  would  not  operate  to  his  prejudice.  It 
seems  that  some  degree  of  trust  and  confidence 

(y)  3  Salk.  326.  (z)  HoU;  R.  39. 

(a)  Burr.  16a8.  (6)  12  Mod.  307. 

(c)  12  Mod.  307. 
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must  be  reposed  in  the  plaintiff,  in  order  to 
render  words  reflecting  upon  his  character  for 
integrity  actionable.  Thus  the  words  of  a 
carpenter  (rf),  "  He  has  charged  Mr.  Andrews 
for  forty  days*  work,  and  received  the  money 
for  the  work,  that  might  have  been  done  in  ten 
days,  and  he  is  a  gr^at  rogue  for  his  pains,"  were, 
after  verdict,  held  not  to  be  actionable. 

The  distinction  seems  to  be  this :  Where  great 
confidence  must  necessarily  be  reposed,  as  in  an 
attorney  or  superintendant,  words  generally  re- 
flecting upon  his  character  are  actionable ;  but 
where  mere  ordinary  confidence  is  reposed,  in 
the  co'mmon  course  of  honest  dealing,  as  that  a 
tradesman  shall  charge  a  fair  price  for  his  goods, 
or  an  artificer,  surveyor,  or  mechanic  for  his 
labour,  the  law  holds  that  the  words  are  not  so 
injurious  as  to  bear  an  action  unless  they  are 
applied  to  the  plaintiff's  trade  or  business  with 
certainty  and  precision. 

So  where  the  office,  profession,  or  employment 
of  the  plaintiff,  requires  great  talent  and  high 
mental  attainments,  general  words,  imputing 
want  of  ability,  are  actionable  without  express 
reference  to  his  particular  character,  for  they 
necessarily  include  an  ability  to  discharge  the 
duties  of  such  a  situation  ;  but  where  the  em* 

(d)  Lancaster  v.  French,  Str.  797. 
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pioyment  is  of  a  mere  mechanical  oature,  the. 
words  to  be  actionable  must  be  applied  to  it 
clearly  and  unequivocally. 

Tbus»  to  say  of  a  barrister  (^),  generally » that 
he  is  a  '^  dunce,''  is  actionable,  the  word  dunce 
being  commonly  taken  to  mean  a  person  of  dull 
capacity  who  is  not  fit  to  be  a  lawyer. 

So,  to  say  of  a  physician  (/*),  that  he  is  *•  no 
scholar,''  is  actionable^  a  learned  education  being 
considered  to  be  an  essential  qualification  in  the 
medical  profession. 

To  say  of  a  servant,  that  he  is  a  ^^  lazy,  idle, 
and  impertinent  fellow,""  is  actionable;  for  these 
words,  though  spoken  without  express  reference 
to  his  service,  cannot  but  aflect  his  character  as 
a  servant,  as  no  one  would  be  willing  to  employ 
a  person  of  idle  and  impertinent  habits. 

In  general,  however,  the  words  must  be  spoken 
with  reference  to  the  particular  situation  of  the 
plainti£f,  in  which  case  they  are  actionable  if 
they  impute  any  want  of  knowledge,  skill,  or 
diligence,  in  the  exercise  of  his  office  or  avoca- 
tion :  as  to  say  of  an  apothecary  {g)j  ^'  It  is  a 
world  of  blood  he  has  to  answer  for  in  this  town '. 
through  his  ignorance  he  did  kill  a  woman  and 
two  .children  at  Southampton  ;  he  did  kill  J.  P. 

(e)  Peard  v.  Johnes,  Cro.  Car.  382. 

(/)  6  Bac.  A\K  215.   1  Roll.  Ab.  54,  Cro.  Car.  270. 

[g)  Tutty  V.  AUwin,  11  Mod.  221. 
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at  Petersfield ;  he  was  the  death  of  J.  P. ;  he 
has  killed  his  patient  with  pbysick/' 

So  {h)  where  the  defendant  said  of  a  midwife, 
**  Many  hare  perished  for  her  want  of  skill/' 

The  words  spoken  of  a  watchmaker  were, 
^^He  (f)  is  a  bungler,  and  knows  not  how  to 
make  a  good  piece  of  work.  After  verdict  for 
the  plaintiff,  the  words,  ^on  motion  in  arrest  of 
judgment,  were  held  by  the  court  not  to  be 
actionable,  not  having  been  laid  to  be  of  the 
plaintiff^s  trade,  but  it  was  said  that  had  the 
words  been,  '*  he  knows  not  how  to. make  a  good 
watch,''  they  would  have  been  actionaUe.  It 
may,  however,"  be  doubted  whether  this  case 
would  not  now  meet  with  a  different  decision ; 
the  point  upon  which  the  court  gave  judgment, 
was  in  a  great  measure  technical ;  and  indeed 
the  averment,  that  the'  words  were  ^ spoken  in 
derogation  of  the  plaintiff's  workmanship,^ seems 
^'arcely  to  be  necessary,  for  if  it  were  believed  that 
the  plaintiff  was  a  bungler,  and  could  not  make 
«ny  piece  of  work-well,  how  could  it  be  supposed 
that  he  could  make  a  good  watch,  a  piece  of 
work  requiring  very  considerable  skill  and 
dexterity*  . 

The  law  has  shown  great  tenderness  iM  pro- 

[h)  Flc^er*8  case,  Cro.  Car.  211. 
(t)  Redman  v.  Pyne,  1  Mod.  19. 
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tecting  merchants  and  traders  against  imputa* 
tions  upon  tbeir  credit,  which  if  believed  must 
necessarily  operate  to  their  serious  prejudice. 
Formerly  (^),  indeed,  it  was  held  tliat  the^ words, 
to  support  an  action,  must  import  bankruptcy: 
this  doctrine  has,  however,  long  been  aban- 
doned (/),  and  it  seems  that  such  words  spoken 
of  a  person  in  any  business  are  now  considered 
to  be  actionable.  And  it  is  not  essential  to  the 
action,  that  the  words  should  impute  want  of 
credit  at  the  time  of  speaking  them.  The  de- 
fendant said,  ^*  He  (9»)  came  a  broken  merchant 
from  Hamburgh ;"  and  the  words  were  held  to 
be  actionable,  since  the  plaintiff  was  chained 
with  having  been  once  broken,  et  qui  semel  est 
mahis  semper  pnesumifur  esse  malus  in  eodem 
genere^  and  that  they  were  a  cause  of  discrediting 
the  plaintiff  in  his  trade,  and  of  injuring  him  in 
his  credit,  which  was  a  great  means  of  gain. 
And  it  is  not  necessary  that  the  words  should 
be  spoken  with  express  reference  to  the  pUin- 
tiff^s  trade,  since  a  general  charge  of  want  of 
credit  necessarily  includes  the  particular  one,  and 
is  equally  pemicibus  with  a  more  precise  alle- 

{k)  Holt.  39. 

{I)  Ste  Read  Y.  Hudson,  1  Ld.  Ray.  610.  SotUham  v. 
il/fen,  Sir  T.  Ray.  231.  WhiUingtonv.  Gladwin,  5  B.  and  C. 
160. 

{m)  Seycrofi  v.  Dunkety  Cro.  Car.  317. 
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gat  ion.  Thus,  to  say  generally  of  a  merchant, 
that  he  is  '^  hroksn,*^  is  actionable,  these  being 
common  and  vulgar  words  of  one  who  fails  in  his 
credit. dnd  becomes  a  bankrupt.  Words- of  this 
class  are  actionable  when  applied  to  b  person: 
carrying  on  a  business  purely  mechanical,*  so 
that  to  call  a  dyer  (n)  bankrupt  knave,  is  ac* 
tionable. 

And  any  words  which  in  common  acceptation 
imply  want  of  credit  are  sufficient,  as  to  say  of 
a  tailor  (o),  **  I  heard  you  were  run  away/*  For* 
merly,  indeed,  it  was  held  that  to  call  a  trader 
*^  bankruptly"  knav^  (jtiy*  was  not  actionable ;  but 
the  distinction  between  words  adjectively  spoken, 
and  tl?ose  coritaining  an  express  and  direct  alle- 
gattoft,  hstve,  as  has  already  been  observed,  been 
long  deservedly  disregarded. 

So,  to  say  of  a  stock*broker  (^),  that  he  is  ^^  a' 
lame  duck'*  is  actionable. 

So  of  a  trader,  '*  You  are  a  sorry  pitiful  fellow 
and  a  rogue,  and  compounded  your  debts  for  6s. 
in  the  pound  (r).*' 

So  where  the  defendant  said  (^),  '^  All  is  not 

m 

(n)  Cro.J.585. 

(o)  Dam  v.  Lem$,  7  T.  R.  17. 
9  (p)  Cro.  J.  345. 

(g)  Morris  v.  LmigdaU,  2  B.  &  P.  84. 
(r)  Ld.  Raym.  1480.  Str.  762. 
(s)  3  Salk.  326. 


140      CIVIL  remedy;  actionable  words. 

well  with  Daniel  Vivian ;  there  are  many  mer- 
chants who  have  lately  failed,  and  I  expect  no 
otherwise  of  Daniel  Vivian/^ 

So,  to  say  of  a  pawnbroker  (<),  "  He  is  a 
broken  fellow/^ 

To  a  milliner  («),  "  You  are  not  worth  a  fef- 
thing/' 

So  though  words  merely  import  the  speaker's 
opinion  ;  as  where  the  defendant  said  (a;),  '^  Two 
dyers  are  gone  off,  and  for  aught  I  know  Harri- 
son will  be  so  too  within  this  time  twelve- 
month." 

So  where  defendant  said  to  an  u{>holsterer  (y), 
"  You  are  a  soldier,  I  saw  you  in  your  red  coat 
doing  duty;  your  word  is  not  to  be  taken :'^  the 
words  were  held  to  be  actionable,  it  being  a  com- 
mon practice,  at  the  time  they  were  Spoken,  for 
traders  to  protect  themselves  against  their  credi- 
tors by  a  counterfeit  enlisting,  a  soldier  having 
by  act  of  parlianQent  the  privilege  of  freedom  from 
arrest. 

So  where  the  words  were  spoken  of  a  carpen- 
ter {z) ;  **  He  is  broken  and  run  away,  and  will 
never  return  again ;''  after  verdict  for  the  plain- 


(0  Holt.  R.  652.  [u)  Cro.  Car.  266. 

(x)  10  Mod.  196,  Harmon  v.  ThomhonmgK 
[y)  Atm  v.  Johnton^  10  Mod.  111. 
(z)  Chapman  v.  Lamphtre,  3  Mod.  1$5. 
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tiff,  it  was  urged  in  arrest  of  judgment,  that  the 
words  were  not  actionable,  for  though  broken, 
the  plaintiff  was  as  good  a  carpenter  as  ever  ;  but 
it  was  answered  by  the  court,  that  the  credit 
which  a  man  has  in  the  world  may  be  the  means 
to  support  his  skill,  for  he  may  not  have  an  op- 
portunity to  show  his  workmanship  without 
those  materials  wherewith  he  is  entrusted. 

And  where  the  defendant  said  of  a  husband- 

« 

man  (a),  ^*  He  o^es  more  than  he  is  worth  ; .  he 
is  run  away :"  the  words  were  held  to  be  action- 
able, though  it  was  objected  that  it  should  not 
only  appear  that  the  plaintiff  had  a  trade,  but  that 
he  got  his  living  by  it« 

And  next,  the  words  are  actionable  when  they 
throw  discredit  upon  the  particular  commodity  in 
which  the  party  deals. 

Thus,  to  say  of  a  trader  (J),  **He  hath  nothing 
but  rotten  goods  in  his  shop,^^  is  actionable ; 
though  it  was  said  in  the.  case  referred  to,  that 
had  the  words  been  '^  he  hath  rotten  goods  in  his 
shop,''  they  would  not  have  supported  the  action, 
and  that  the  slander  consisted  in  saying  that  he 
had  nothing  but  rotten  goods  in  his  shop. 

So  to  tax  a  bookseller  falsely  (c)  with  iiaving 


(a)  Dobi&ii  V.  ThotiUme^  3  Mod.  112. 

(5)  Cro.  Car.  570. 

(c)  Tehari  v.  Ttpjwr,  1  Camp.  N.  P.  350. 
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published  an  absurd  poem,  is  actionable,  the  evi« 
dent  tendency  of  the  inaputation  being  to  injure 
him  :in  bis  business. 

So  where  the  defendaoit  said  of  the  plaintiff, 
who.^as  an  innkeeper  (^),  *^  Deal  not  wLtb  Sou- 
tham,  for  he  is  broken,  and  there  is  neither  en* 
tertainment  for  man  nor  horse.'' 

And  words  imputing  insolvency  Ho  an  inn- 
keeper are  actionable,  though  at  the  time  the 
words;  were  spoken '  he  was  not  subject  to  the 
bankrupt  laws  (^). 

So  a  false  and  malicious  account  (/)  of  the 
performance  at  a  plac^  of  public  amusement  will 
support  an  action. 

So  where  the- defendant,  who  was  printer  of  a 
newspaper,  called  the  Oracle,  published  the  fol- 
lowing paragraph  concerning  the  True  Briton 
newspaper^  of  which  the  plaintiff  was  proprietor : 
"  Times  v.  True  BfiUm  {g). 

"  In  a  morning  paper  of  yesterday  was  given 
the  Allowing  character  of  thfe  True  Briton : — that 
<  It  was  jl&e  D|ost  vulgar,  ignorant,  and  scurrilous 
jcfuroai  ey^r  published  in  Great  Britain.'  To  the 
above  assertion  we  assent,  and  to  this  account  we 
add,  that  the  first  pfoprietoi*s  abandoned Jt,  and 

(d)  3  Salk.  326. 

(e)  WlMn^Um  V.  Oladwin^  5  B.  &.  C.  150. 
(/)  Dthdin  V.  Swan  and  BoBtock,  I  Esp^  27. 
(g\  Heriot  v.  Stewart^  1  Esp.  437«« 
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that  it  is  the  lowest  now  in  circulation,  and  wq 
submit  the  fact  to  the  consideratien  of  adver^-  j 
tisers." 

It  was  held  by  Lord  Kenyon  at  Nisi  Prius^ 
that  the  latter  words  of  the  paragraph,  as  affecting 
the  sale  of  the  paper  and  the  profits  made  by  ad- 
vertising, wer&  actionable. 

Where  the  plaintiff  was  a  butcher  (A),  and 
brought  bis  action  for  the  words  taxing  him  with 
having  exposed  to  sale  the  flesh  of  a  cow  which 
died  in  calving,  it  was  held  aft<er  verdict,  that  the 
words  were  not  actionable,  even  though  special 
damage  was  laid  and  proved.  This  case  seems, 
however,  to  be  very  loosely  reported*  and  is  not 
supported  by  either  analogy  or  principle. 

Unless  words  a^^^cting  the.  plaintiff's  means  of 
livelihood  fall  .within  qpe  of  the  foregoing  des* 
criptions  it  may  be  concluded  that  they  are  not 
actionable. 

The  defendant  said  of  the  plaintiff,  who  taught 
girls  to  dance,  ^^tbat  she  was  an  hermapbro- 
dite  {f)y*  and  it  was  held  that  the  words  were  not 
actioni^blia,  and  that  it  wps  no  9C||ndal  to  her  pro- 
fesaioa  tp  say  that  $h)s  was  an  hermaphrodite,  be* 
C4ii|fiejnen  usus^ly  t^ach  young  women  to  dancet. 


(A)  Tasmi  v.  Rogers^  2  Salk.  693. 
(t)  3Salk.  397. 
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Where  the  Wards  tend-  to  the  Partes  Disinherison 
or  qffect  his  Title  to  Land. 

WORDS  failing  within  this  division  either  affect 
the  probability  of  the  plaintiff's  succeeding  to  an 
estate  in  future,  or  impeach  a  title  which  has  aU 
ready  accrued. 

Instances  of  the  former  class,  where  damages 
have  been  allowed  to  be  recovered  on  account  of 
the  manifest  tendency  of  the  imputation  to  defeat 
the  plaintiff's  expectations,  are  exceedingly  rare, 
and  seem  to  have  been  confined  to  words  im- 
peaching the  legitimacy  of  the  birth  of  an  heir 
apparent. 

The  defendant  (a)  said  to  the  plaintiff,  who  was 
heir  apparent  to  his  father  and  uncle,  *^  Thou  art 
a  bastard/'  After  verdict  for  the  plaintiff,  die 
court,  on  motion  in  arrest  of  judgment,  held  that 
the  action  was  maintainable,  since  by  reason  of 
the  words  the  plaintiff  might  be  in  disgrace  with 


(a)  Humphreys  v.  Stanfidd^  Cro.  Can  469.  Jo.  388.  Godb. 
451. 
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his  father  and  his  uncle,  and  they  conceiving  a 
jealousy  of  him  touching  the  same,  might  pos- 
sibly disinherit  him,  and  that  though  they  even* 
tually  should  not,  yet  that  the  action  vfcII  lay  for 
the  damage  which  might  come ;  and  the  cases  of 
Vitughan  v.  Leigh^  and  of  Banister  v.  Banis* 
/»r(A),  were  cited  by  Jones,  J.  as  in  point. 

In   the  first  of  these  cases  (c)    the   plaintiff 
showed  that  land  had  been  given  in  tail  to  his 
grandfather,  and  that  his  father  had  divers  sons, 
whereof  he  was  the  youngest,  and  his  eldest  bro- 
diers  living.     That  a  certain  person  offered  to 
buy  the  land,  and  was  willing  to  give  him  such  a 
sum  of  money  for  his  title,  and  by  reason  of  the 
words  refused  to  give  him  any  thing.     After 
judgment  for  the  plaintiff  in  the  Exchequer,  it 
was  assigned  for  error,  that  it  appeared  by  the 
plaintiff's  own  showing  that  he  had  not  any  pee-- 
sent  title,  and  therefore  no  cause  of  action.     But 
the  two  chief  justices  conceived  that  although  he 
bad  not  any  present  title,   it  appeared  that  he 
had  a  possibility  of  inheriting  the  lands,  and  that 
being  offered  a  sum  of  money  to  join  in  the  as- 
surance, although  he  had  not  any  present  title, 
yet  by  reason  of  the  words  he  had  a  present  da- 
mage,   and   in   future   might   receive  prejudice 

(h)  4  Coke,  17. 

(c)  Cro.  J.  215.  by  the  name  of  Vaughan  v.  Ellis* 

L 


144      CIVIL  remedy;  aotionable  words. 

thereby  ia  case  he  were  to  claim  the  lands  by 
descent.       *    ^ 

,  Tbjs  case,  though  cited  as  an  authority  for  the 
former  decision,  does  not  yvarrant  it  to  the  full 
extent^  for  in  the  latter  a  loss  had  actually  ac- 
crued to  the  plaintiff  jn  coo^sequence  of  the 
words ;  in  the  former  the  supposed  prejudice  conr 
si$ted  in  the  probability  that  ^he  expectatiqa  o^ 
the  heir  apparent  would  be  defeated. 

In  the  case  of  Turner  v.  Sterling  (J),  it  was 
said  by  the  court,  ^'  The  law  gives  om  action  ior 
but  a  possibility  of  ddinage,  a9  an  acticHi  lies  for 
calling  an  heir-apparent  bastard.'^ 

In  an  earlier  case  (e)  the  court  observed,  ^*  The 
word  bastard  is  deternoinable  by  the  Spiritual 
Court,  but  if  the  plaintiff  add  further  words  to 
entitle  himself  as  heir,  or  showsome  pomhUUy  of 
being  heir,  tliis  shall  make  the  same  words  call- 
ing him  bastard  to  be  actionable. 

The  decisions  upoq  this  point  do  pot,  how- 
ever, appear  to  have  been  uniform ;  iq  the  ,caae  ' 
of  Turner  v.  Sterling  {f)^  above  cited,  Vaug^ 
han,  J.  saidi  ^^  I  take  it  not  to  be  actionable  to 
call  a  man  a  bastard  whilst  his  father  is  aUvet 
the  books  are  cross  in  it;   nay,   if  lands  had 

((Q  2  Vent  26.    Vaughan,  J.  dissent. 

(«)    2  Buls.  90. 

(/)  2  Vent.  26.    See  also  1  Roll.  Abr.  37.  pi.  18. 
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descended,  I  doubt  whether  it  would  be  ac* 
tionable  any  more  than  to  say  one  has  no  title 
to  land/' 

The  last  express  decision  upon  the  point  ap- 
pears to  be  that  of  Humphreys  v.  Stanfield\g)^ 
already  referred  to,  where  it  was  decided  that 
words  which  alleged  that  an  heir  apparent  was  a 
bastard,  were  actionable. 

Words  impeaching  the  plaintiff's  present  title 
to  lands,  have  in  many  of  the  older  cases  been 
deemed  to  be  actionable  without  proof  of  special 
damage. 

ThuSjj^  Where  a  reraainder-mafr(A)  brought  an 
action  against  the  defendant  for  saying  that 
the  tenant  in  tail  had  issue  one  D.  who  was 
thetf  alive,  it  was  held  that  the  action  was 
maintainable. 

It  appears,  however  («),  from  a  copious  class  of 
decisions,  that  no  action  can  he  supported  for- 
words  affecting  the  present  title  of  a  plaintiff  to 
an  estate,  without  showing  that  some  special  da- 
mage and  inconvenience  has  resulted  frodi  them', 
as  that  he  was  previenfied  ^rorti  selling  oriinakCng^' 
fiom'e  advantag'eous  disposition  of  it :    the  parti- 


.(y)  Cro.  Cwr.  469. 

{h)  Bliu  y.  Stafford,  Ow.  27.     Mo.  188.    Jenk.  247. 
(t)   Cro.  Eliz.  196.  3  Keb.  153.  1  Vin.  Ab.  553.  Sty.  169. 
176.    Palm.  529.    Sntdn  v.  BadHy,  3  Buls.  74. 
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cular  nature  of  such  specific  prejudice  will  be 
hereafter  considered  {k). 

Although  the  numerous  decisions  upon  the 
subject  seem  to  leave  no  doubt  that  words  re- 
flecting upon  a  party's  present  title  must,  to 
give  a  right  of  action,  be  attended  with  special 
damage,  it  does  not  follow  as  an  immediate  and 
necessary  consequence  of  this  doctrine,  that  im- 
putations immediately  tending  to  defeat  die 
prospects  of  an  heir  apparent,  are  not  in  them- 
selves actionable,  though  it  appears  at  first 
sight  somewhat  strange  to  say  that  it  can  be 
considered  more  prejudicial  to  impeach  a  title 
resting  merely  in  expectancy,  than  to  derogate 
from  one  abready  existing.  There  is,  however, 
a  plain  line  of  distinction  between  the  two 
cases.  Where  lands  have  already  descended  to 
the  heir,  to  call  him  bastard,  can  work  little 
prejudice;  the  false  imputation  cannot  devest 
the  estate,  though  it  may  involve  the  owner  in 
litigation,  for  which  special  damage  he  is  en- 
titled to  his  remedy ;  but  reflections  of  this 
nature,  when  cast  upon  an  heir-apparent,  may 
produce  consequences  infinitely  more  serious, 
for  they  may  induce  the  ancestor  to  disinherit 
the  progeny  which  he  conceives  to  be  spurious. 

In  the  former  case  the  evil  resulting  from  the 

(A)  See  title  Special  Damage. 
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slander  can  be  but  slight  and  temporary,  in  the 
latter  it  may  prove  utterly  irremediable.  The 
cases  relating  to  words  of  the  latter  description 
are  of  considerable  antiquity  and  of  rare  occur- 
rence, and  though  they  certainly  carry  the  doc- 
trine of  presumptive  and  anticipative  loss  to  a 
great  extent,  yet  they  seem  to  be  supported  and 
warranted  by  the  application  of  sound  and  gene- 
ral principles  to   the  peculiar  exigency  of  the 


us 
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Where  the  Slander  is  propagated  hy  Printings 

Writings  or  Sign^. 

BESIDES  tbe  communications  which  have  been 
enumerated  under  th^  preceding  divisions,  many 
have  been  deemed  to  be  intrinsically  actionable, 
although  unattended  with  special  damage,  on 
account  of  the  Tnode  in  which  they  have  been 
effected. 

Observations  upon  this  class  of  cases,  relate, 
either  to  the  reasons  and  authorities  for  this  dis- 
tinction, or  to  the  extent  to  which  it  has  been 
carried. 

First,  as  to  the  reasons  and  authorities  upon 
which  the  distinction  is  founded. 

It  has  been  said  (a)  that  ^^  slander  in  writing 
has  at  all  times,  and  with  good  reason,  been  pu- 
nished in  a  more  exemplary  manner  than  slander- 
ous words,  for  as  it-  has  a  greater  tendency  to 
provoke  men  to  breaches  of  the  peace,  quarrels, 
and  murders,  it  is  of  much  more  dangerous  con- 

sequence  to  society.      Words,   which  arefre- 

^^  ♦ 

quently  the  effect  of  a  sudden  gust  of  passion^ 

{a)  6  Bac.  Ab.  202»  tit.  Slander. 
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may  soon  be  buried  in  oblivion  ;  but  slander 
which  is  committed  to  writing,  besides  that  the 
author  is  actuated  by  more  xleliberate  malice,  is 
for  the  mdst  part  so  lasting  as  to  be  scarcely  ever 
ibrgivew/' 

And,  that  *^  {b\  written  slander  hereby  receives 
an  aggravation,  in  that  it  is  presumed  to  have 
been  entered  upon  with  coolness  and  delibera- 
tion, and  to  continue  longer  and  propagate  wider 
and  farther  than  any  other  scandal/' 

These  reasons  embrace  three  distinct  points : 

1 .  The  greater  degree  of  danger  to  the  publitj 
peace. 

9.  The  greater  degree  of  malice  in  the  author 
of  the  scandal. 

3.  The  increased  detriment  to  the  object  of 
the  slander  from  its  more  extended  circulation 
and  duration. 

In  the  first  place,  although  the  apprehension  of 
danger  to  the  public  peace  may  furnish  a  siiffi- 
cient  ground  for  subjecting  the  publisher  of  a 
libel  to  penal  visitation^  that  is  a  consideration 
which  cannot  at  all  affect  the  right  to  a  civil 
remedy  by  action. 

In  the  next  place,  it  is  clear  that  written  slan* 
der  may  evince  a*  higher  degree  of  deliberation, 
and  therefore  of  malice,  than  that  which  is  merely 
oral ;  it  may,  however,  be  doubted  whether  that 

{h)  4  Bac.  Ab.  449.  5  Co.  135.  Ld.  Ray,  416. 12  Mod.  219. 
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superior  degree  of  malice  constitutes  a  sound 
and  well  principled  distinction  between  oral  and 
written  slander. 

As  far  as  regards  the  intention  of  the  publisher, 
it  seems  to  be  certain,  that  malice,  in  law>  is  suffi- 
cient to  support  the  action ;  that  is,  a  party  is 
liable  if  he  voluntarily  publish  that  which  is  inju- 
rious to  another,  and  occasions  damage  to  him 
without  legal  excuse  (c).  Whether,  then,  the  ca- 
lumniator  speak  or  write  that  which  is  injurious 
to  atiother,  malice  in  law  equally  exists,  and  the 
mere-degree  of  malice,  however  it  may  affect  the 
question  of  damages,  does  not,  in  principle^  con- 
stitute a  distinct  limit  between  that  which  is  ac- 
tionable and  that  which  is  not  so. 

Is  then  the  reason  for  making  written  de- 
famation actionable  without  special  damage, 
where  an  oral  communication  would  not  have 
been  so,  the  increased  detriment  which  may  pro- 
bably arise  to  the  party,  in  consequence  of  the 
means  of  publication  which  have  been  resorted  to? 

Such  a  consideration  obviously  applies  rather 
to  the  quantum  of  injury  sustained  than  to  the 
actual  existence  of  damage ;  and  if  any  legal  da- 
mage can,  in  any  case,  be  presumed  to  have 
arisen  from  the  publication  of  written  slander, 
must  not  a  similar  presumption  obtain,  though 
(it  may  be)  to  an  inferior  extent,  when  the  very 

(c)  Vide  Pieliminary  Discourse,  infra  tit.  IntentipD,  and 

« 

sapra,  p.  9.        *  ^ 
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same  matter  is  published  orally?  How  do  the 
cases  differ  but  in  degree?  The  extent  of  mis- 
chief merely  affects  the  quantum  of  damages,  and 
not  the  right  of  action.  If  damage  to  an  amount 
which  can  be  estimated  by  a  jury  has  been  sus- 
tained, by  publishing  the  scandal  to  a  hundred 
persons,  may  not  the  damage  be  also  estimated 
where  the  publication  has  been  limited  to  ten  ? 
Whether  a  greater  degree  of  damage  will  accrue 
from  written  than  from  oral  slander  must  be  ca- 
sual and  uncertain ;  words  spoken  to  a  multitude, 
may  be  more  likely  to  injure  their  object^  than  if 
tbey  had  been  communicated  by  writing  to  one 
or  a  few  individuals. 

It  is,  however,  to  be  recollected,  that  the  very 
presumption  itself,  the  limitation  of  which  gives 
rise  to  this  difficulty  and  apparent  inconsistency, 
is  purely  artificial  and  arbitrary,  and  consequently 
its  limits  are  naturally  of  the  same  description. 

From  the  exigency  of  the  case,  damage  is  pre- 
sumed without  proof,  that  is,  the  communication 
is  deemed  to  be  a  substantive  ground  of  action 
not  in  all  cases,  for  so  wide  a  presumption  would 
too  much  encourage  a  spirit  of  vexatious  litiga- 
tion, but  in  cases  where  the  necessity  for  making 
such  presumption  is  urgent  and  apparent. 

The  principle,  then,  being  once  admitted,  that 
damage  may,  in  cases  of  exigency,  be  presumed, 
and  an  opposite  principle  of  public  policy  re- 

VOL.  I.  L  5 
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quiring  that  such  a  presumption  ought  not  to 
obtain  generally,  but  should  be  limited  and  re« 
strained,  it  is  evidently  a  mixed  question  of  expe-^ 
diency,  arising  from  the  particular  nature  of  any 
class  of  cases  on  the  one  hand^  and  of  public  po-- 
licy  on  the  other,  what  limitation  shall  be  applied 
to  them.  And  consequently,  although  if  the 
question  had  depended  wholly  upon  intrinsic  rea- 
sons,  such  a  distinction  between  oral  and  written 
slander  might  have  been  deemed  incongruous ;  it 
cannot  be  so  regarded,  when  it  is  considered  that 
it  depends  partly  on  considerations  of  extrinsic 
policy,  and  it  may  obviously  consist  we\l  with 
sound  legal  policy,  to  extend  the  remedy  where 
the  defamation  is  in  writing,  and  therefore  capa- 
ble of  an  extensive,  permanent,  and  mischievous 
diffusion*  beyond  those  limits  which  are  assigned 
in  case  of  mere  oral  communications. 

Whether  such  a  distinction  can  be  supported 
on  any  just  grounds  of  reason  or  convenience  has 
been  the  subject  of  much  controversy;  in  the  last 
case  in  which  the  subject  was  judicially  consi- 
dered, the  court  intimated  that  they  supported 
the  rule  on  the  ground  of  pfecedent  only  {s). 

The  number  of  actual  decisions  founded  upon 
the  difference  between  or&l  and  written  slander  is 
exceedingly  small;  but  the  distinction  itself  has 

W  Thorley  y.  Lord  Kerry,  4  Taunt.  355,  infra,  162. 
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beeti  very  frequently  collAteratiy  counteQanced 
and  reoognised  by  most  able  abd  accompli&ftied 
judges,  and  is  now  futty  established. 

It  iqppears  to  have  been  held  in  very  early 
time^  that  a  libel  (c)  an  th^  charaicter  of*  private 
individual  was  punishable  by  way  of  indictments 

Sir  Edward  Coke,  in  tis  third  Institute  (d)^ 
cites  a  record  of  the  conviction  of  Adam  de  Ra* 
▼ensworth,  who  was  indicted  in  the  King's 
Bench,  in  the  reign  of  Edward  II L  for  the  making 
of  a  libel  in  the  French  tongue  against  Richard 
of  Snowshall,  calling  him  therein  Roy  de  Ra-* 
ve'neta^  &c.  and  adds,  <'  so  a  libeller,  or  publisW 
of  libel,  committeth  a  public  offence  and  may  be 
indicted  thereof  at  Common  Law/^ 

Tbis,  indeed,  was  d  criminal  proceeding,  and 
no  instance  of  a  civil  action  in  case  of  libel  ap« 
pears  till  long  after;  it  seems,  however,  to  have 
been  frequently  held  (^),  that  where  a  party  is  in* 
dibtable  for  any  written  defaopation,  an  action  is 
^sc  maintainable  at  the  suit  of  the  party  injured. 

(c)  It  is  to  be  recollected  that  the  term  Libel,  in  the  fol- 
lowing pages,  is  used  to  signify  any  wVitingSy  pictures,  or  other 
signs,  tending  to  injure  the  character  of  an  individual,  or  to 

pfOduce  public  disorder* 

W  74.  .        ,  . 

{a)  Skin.  123.  2  Wils.  204.  4  Com.  Dig.  tit.  Libel.  C.  X 

^  Bac.  Ab.  tit.  Slander,  202*  3  Bl.  Comm.'i25.  2  Camp.  C. 

511.    It  has,  hc^ever,  been  said,  that  in  some' instances  a 

libel  may  be  bdictable,  although  it  be  not  actionable.    3  Hod. 

139.    Com.  Dig.  libeU  A.  i. 
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In  the  case  of  Dr.  Edwards  v.  Dr.  Woot(m(f) 
in  the  Star-chamber,  it  appeared  that  Dr.  WootOD 
had  written  to  Dr.  Edwards  a  letter,  contaioiug 
scandalous  matter,  to  which  he  had  subscribed 
his  name,  and  that  he  had  likewise  pablished  and 
dispersed  a  number  of  copies  of  the  same  letter. 
And  it  was  resolved,  by  the  Lord  Chancellor 
Egerton,  the  two  Chief  Justices,  and  the  whole 
court^  that  this  was  a  subtle  and  dangerous  kind 
of  libel,  inasmuch  as  the  writing  a  private  letter 
to  another  without  other  pubKcatian,  would  not 
support  an  action  on  the  case,  but  that  when  pub- 
lished to  others,  to  the  scandal  rf  the  plaint^, 
as  it  had  oftentimes  been  aid|)udged,  an  action  Ueth. 
And  it  was  said,  that  although  the  defendant  bad 
subscribed  his  name  to  the  letter,  yet  since  it 
contained  scandalous  matter,  it  was  to  be  consi- 
dered  in  law  as  amounting  to  a  libel.  From  tbis 
case,  though  the  contents  of  the  letter  in  question 
do  not  appear,  the  opinion  of  the  Lord  Chancellor 
and  the  two  Chief  Justices  may  be  collected, 
that  generally,  scandalous  matter  published  in 
writing  was  a  ground  (}f  action. 

Peacock  {g)  exhibited  his  bill  against  Sir 
George  Raynal  in  the  Star-chamber,  for  a  libel 
written  under  these  circumstances : 

The  plain tiiOT  was  heir  general  to  Richard  Pea- 
cock, who  was  of  the  age  of  86  years,  and  had 

(/)  12  Rep.  36.  ig)  2  Brownl.  151. 
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lands  of  iaheritance  to  the  value  of  ^00  a-year; 
the  defendant,  who  bad  married  the  daughter  of 
Sir  Edward  Peacock,  who  was  a  younger  brother 
of  Richard  Peacock,  wirote  a  letter  to  Richard 
Peacock,  informing  him,  that  the  plaintiff  was 
not  the  son  of  a  Peacock,  and  was  a  haunter  of 
taverns,  and  that  divers  women  had  followed  him 
from  Londoft-  to  the  place  of  his  dwelling,  and 
that  he  had  desire  to  hear  of  the  death  of  the  said 
Richard,  and  that  all  the  inheritance  would  not 
be  sufficient  to  satisfy  his  debts,  and  many  other 
matters  concerning  his  reputation  and*  credit. 
And  it  was  agreed  that  this  was  a  libel,  and  for 
that  the  defendant  was  fined  to  dBSOO,  and  im* 
prisonment,  according  to  the  course  of  the  court; 
and  the  plaintiff  let  loose  to  the  Common  Law 
for  Mf  recommence  for  the  damages  which  he  had 
sustained* 

In  the  case  of  King  v.  8%r  Edward  Lake  (A), 
the  libel  was  contained  in  an  answer  to  a  petition 
preferred  by  the  plaintiff  to  the  House  of  Com- 
mons, and  consisted  of  many  general  reflections 
upon  the  conduct  of  the  plaintiff.     After  verdict 

(A)  Hardr.  470.  See  also  Str  Boftx^  Htehi's  case,  Hob. 
215.  King  of  Gray's  Inn  v.  Sir  E.  Lake,  2  Vent.  28.  Har^ 
man  v.  Delany,  Str.  888.  The  court,  in  the  latter  case,  ob- 
served, that  if  bare  words  affecting  a  man  in  bis  trade  were 
actionable,  it  would  be  much  stronger  in  the  case  of  a  libel  in 
a  public  newspaper,  which  is  more  diffusive. 
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for  the  plmntiff,  it  was  moved  in  arrest  of  jadg- 
ment,  that  the  terms  of  the  publication  were  too 
general*  to  support  an  action ;  but  it  was  said  by 
Hale,  Chief  Baron,  that  '«  Although  such  gene* 
ral  woids  spoken  once,  without  writing  or  pulh 
lishing  them,  would  not  be  actionable,  *  yet  h^e 
they  being  written  and  published,  which  contains 
more  malice  than  if  they  had  been  once  spoken, 
they  are  actionable/^ 

In  the  case  of  Sir  J.  Austen  v.  Cd.  Cmtpep" 
per  (f),  the  defendant  had  forged  an  order  of  the 
Court  of  Chancery,  containing  many  defamatory 
reflections  upon  the  plaintiff,  and  at  the  bottom 
had  drawn  the  form  of  a  pillory,  and  subscribed 
to.it  the  words,  *^For  Sir  J.  Austen  and  his  wit- 
nesses by  him  suborned.' 

It  was  contended  that  the  action  was  not 
maintainable,  since  no  certain  slander  was  im- 
pute by  the  words^  and  that  if  the  wdrds  would 
not  support  the  ^actioD)  the  representation  could 
not,  since  it  iras  not  to  be  inferred  that  the  par- 
ties were  perjured,  and  that  though  fbt*  setting  np 
horns,  &c.  for  the  purpose  of  ridicule,  an  indict* 
ment  lay,  yet  that  no  action  was  maintainable ; 
but  the  court  held  that  an  action  in  such  cases 
Was  maintainable,  as  well  as  an  indictment,  and' 
referred  to  the  case  of  Col.  King  v.  Lftke  {k)y 

Skinner,  123.  2  Show.  314.        [k)  Haidr.  470. 
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where  the  plaintiif  bad  judgqient  in  t^e  Exch^^ 
qu^r.     Apd  the  court  added,  that  to  aaiy  of  any  ^ 
one  that  he  is  a  dishonest  man,  would  «ot  be. 
actionable ;  but  that  \,opHlbli»h  it  or  jimt  it, an  the 
posts  would  be  actipnable,  and  the  plaintiff  had 
jttdgjqient. 

In  the  case  of  Cr^pp  v.  TUnf^  (/),  it  was  said 
by  Holt,.C«  J.  ^^  Scandalous  matter  is  not  neces- 
sary ^  make  a  libel,  it  is  enough  if  the  defend* 
ant  induce  an  HI  opinion  to  be  had  i(f  the  pJmn^ 
t^,  or  mahe  him  amtemptible  and  ridiculous; 
as  for  instance,  an  action  was  brought  by  the 
husband  for  riding  Skimmiugton  {m)  and  adjudged 
that  it  lay^  because  itt  made  bim  ridiculous  and 
^posed  him/' 

In  Bradley  ,y.  Methwyn  (»),  which  was  an 
action,  on  the  case  for  a  libel,  .Lord  Hardwicke, 
C.  J.  observed,  that  '*  The  present  case  is  not  for 
words,  but  for  a  libel,  in  which  the  rule  is  differ- 
ent, for  spme  words  may  be  actionable  or  prose- 
cuted by  way  of  indictment^ .which  would  aotbe 
so  jf  /spokeo  only,  for  the  crime  in  a  libel  does 
not  vise  merely  from  tbet  scandal,  but  from  the 
tendency  which  it  has  to  occasion  a  bteach  of 

.  (I)  3Salk.226. 

(m)  Mason  Y^  Jenning$f  Sir  T.  Ray.  401.  contra.  Sed  vid. 
1  Show.  314. 

(n)  Selwyn's  Ni.  Pri.  Ist  Ed.  925.  n.  2.  B.  R.  M.  10  G.  2. 
MSS. 
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the  peace,  by  making  the  scandal  more  public 
'  and  lasting  and  spreading  it  abroad,  which  was 
determined  in  this  court  in  the  CBae  of  King  y. 
Griffin.     HiL7G.  11." 

In  ViUers  v.  Monsley  (o),  the  libel  charged 
the  plaintiiOr  with  having  the  itch :  upon  motion 
in  arrest  of  judgment,  Wilmot,  C.  J.  observed, 
**  If  any  man  deliberately,  or  maliciously,  publish 
any  thing  in  writing  concerning  another  which 
renders  him  ridiculous,  or  tends  to  kinder  man- 
kind Jram  associating  vr  kamng  intercourse  witk 
him,  an  action  well  lies  against  such  publisher/' 

Bathurst,  J.  ^'I  wish  this  matter  was  tho* 
roughly  gone  into  and  more  solemnly  deter- 
mined; however,  I  have  no  doubt  at  present,  but 
that  the  writing  or  publishing  any  thing  which 
renders  a  man  ridiculous  is  actionable.  I  repeat 
it,  I  wish  there  were  some  more  solemn  deter- 
mination that  the  writing  and  publishing  any 
thing  which  tends  to  make  a  man  ridiculous  or 
infamous  ought  to  be  punished." 

Gould,  J.  *^  What  my  brother  Bathunst  has 
said  is  very  material ;  there  is  a  distinction  be- 
tween libels  and  words:  a  libel  is  punishable 
both  criminally  and  by  action,  when  speaking  the 
words  would  not  be  punishable  either  way ;  for 
speaking  the  words  rogue  and  rascal  of  any  one, 

(o)  2  Wils.  403. 
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an  action  Will  not  lie,  but  if  those  words  were 
written  and  published  of  any  one,  I  doubt  not  an 
action  will  lie.  I  think  the  publishing  any  thing 
of  a  man  that  renders  him  ridiculous,  is  a  libel 
and  actionable.'^  And  judgment  was  given  for 
the  plaintiff  by  the  whole  court,  without  grant* 
ing  any  rule  to  show  cause. 

In  /•  Am&n  v.  Stuart  {jp)  the  action  was 
brought  in  the  Common  Pleas,  for  publishing  in 
the  Morning  Post,  that  ^<  The  plaintiff  was  at  the 
head  of  a  gang  of  swindlers,  a  common  informer, 
and  had  been  guilty  of  deceiving  and  defrauding 
divers  persons  with  whom  he  had  dealings  and 
transactions."  The  plaintiff  demurred  specially 
on  account  of  the  generality  of  the  defendant's 
plea,  and  judgment  having  been  given  for  the 
defendant  below,  the  plaintijQT  carried  the  matter, 
by  writ  of  error,  into  the  Court  of  King's  Bench, 
where  the  same  causes  were  assigned  for  error, 
which  before  had  been  alleged  as  grounds  of  spe- 
cial demurrer. 

The  defendant  fdrther  contended,  that  the  de- 
coration was  insufficient,  as  the  words  "connnon 
informer'*  were  not  actionable,  and  the  term 
"  swindter'*  was  hot  a  legal  term  of  which  the 
law  could  taW  notice.  But  Buller,  J.  observed, 
<<  The  objection  afterwards  taken  to  the  declara- 

(p)  IT.  R.  748. 
M 


160  CIVIL  remedy; 

tlon  is,  that  the  term  *  swindler^  is  too  g^neral^ 
and  cannot  be  legally  understood)  but  Mr«  J. 
Aston  formerly  held  otherwise,  for  he  said  that 
the  term  swindling  was  in«generat  use,  and  that 
the  court  could  not  say  they  were  ignorant  of  it 
But  at  all  events  we  cannot  say  upon  this  record, 
that  we  do  not  understand  the  import  of  it,  for  it 
is  explained  to  be  ^defrauding  divers  persons/ 
The  declaration  contains  as  libellous  a  change  .as 
can  well  be  imagined/' 

This  case  cannot  it  seems  be  considered  as  de* 
cided  upon  the  distinction  in  question,  since  it 
seems  to  have  been  the  opinion  of  Mr.  J.  Buller, 
that  the  term  '^  swindler,"  as  explained  by  the  sub- 
sequent  words,  was  actionable  without  r^ferencje 
to  the  mode  of  publication  [q). 

Zenobio  brought  an  action  against  Axtell  (r) 
for  publishing  in  the  newspaper,  called  the  Cou- 
rier de  Londres,  the  following  paragraph,-—"  The 
late  famous  Bishop  of  Autun>  to  the  great  satis- 
faction of  all  honest  men,  has  just  received  an 
order  to  quit  England :  the  same  compliment  has 
been  paid  to  an  adventurer,  a  g^eat  gambler^  who 
calls  himself  the  Count  Zenobio/^  After  verdict 
for  the  plaintiff,  the  defendant  contended,  imorest 
of  judgment,  that  the  publication  was  npt  libel- 

iq)  In  Savih  v.  Jardine,  2  tL  BU  531.  it  was  held  that  the 
term  «*  swindler'*  was  not  actionable, 
(r)  6  T.  R.  162. 
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lous;  but  as  there  was  another  objection,  which 
was  fetal  to  the  declaration,  the  court  did  not 
give  any  opinion  as  to  the  actionable  quality  of 
the  words. 

In  BeU  V.  Stone  {s)y  the  defendant  wrote  the 
following  letter  concerning  the  plaintiff,  who  was 
a  land*surveyor,  to  one  N.  B.  to  whom  the 
plaintiff  owed  a  large  sum  of  money: 

"  Afler  the  communication  I  had  with  your 
son  in  your  absence,  I  but  little  thought  you 
would  have  been  made  the  dupe  of  one  of  the 
most  infernal  villains  that  ever  disgraced  human 
nature;  but  I  suppose  you  w^re  deceived  by 
those  whom  you  thought  well  o(,  and  whom  he 
will  deceive  if  they  will  give  him  an  opportu- 
nity ;  I  am  told  they  are  respectable,  and  how 
they  can  be  connected  with  him  is  the  most  as- 
tonishing thing  to  me.  Mr.  H.  writes  me  you 
called  upon  him,  (meaning  the  plaintiff,)  on  the 
subject  of  your  account,  for  which  the  villain 
gave  you  his'note  ^t  five  months."  Special  da- 
mage was  laid  in  the  declaration,  but  none  being 
proved  at  the  triat,  the  learned  Judge  who  tried 
the  cause  was  of  opinion  that  the  letter,  unsup-' 
ported  by  special  damage,  was  not  actionable, 
and  directed,  a  verdict  for  the  defendant.  The 
counsel  for  the  plaintiff,  however,  contending 

•  ■ 

(<)  I  Bos.  *  Pul.  331. 
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that  the  letter  ijtself  was  actiooable,  it  was  left  to 
the  jury  to  say  what  damages  they  would  give^' 
supposing  the  plaintiff  entitled  to  recover,  and 
they  answered,  one  shilling.  A  rule  was  ob« 
tained  to  show  cause  why  the  verdict  for  the  de- 
fendant should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff,  on  the  count  containing 
the  letter,  for  one  shilling,,  on  the  ground  that 
(hough  the  words  in  that  count  might  not  be 
actionable  if  only  spoken,  yet  that  being  commit* 
ted,  to  writing  they  were  so. 

Le  Blanc,  Serjt;  was  to  have  shown  cause 
against  the  rule,  but  the  court  expressing  them- 
selves clearly  of  opinion,  that  any  tvanU  written 
and  publishedy  throtving  contumely  on  the  par ty^^ 
were  actionable^  the  learned  counsel,  declined  ar- 
guing the  point,  and  the  rule  was  made  absolute. 

Whatever  of  doubt  might,  notwithstanding  the 
previous  authorities,  seem  still  to  have  attached 
to  this  question,  has  been  removed  by  the  de- 
cision in  the  Exchequer  Chamber,  in  the  case  of 
Tharley  v.  Lord  Kerry \t).  Lord  Kerry,  (the 
ptaiQtiff  below  and  defendant  in  error,)  founded 
Mb  action  upon  a  libel,  charging  him  with  being 
a  hypocrite,  and  with  having  used  the  cloak  .of 
religion  for  unworthy  purposes.  He  obtained  a 
verdict  with  £'iO  damages,  and  had  judgment  in 
the  King's  Bench  without  argument.     A  writ  of 

(0  4  TamlDD,  355. 


error  was  brought  in  the  Exchequer  Chamber, 
and  after  very  able  arguments,  in  which  all  the 
previous  authorities  were  considered,  judgment 
was  finally  given  for  the  defendant  in  error. 
Sir  J.  Mansfield,  C.  J.  in  delivering  the  opinion 
of  the  court,  stated  that  the  words,  had  they 
merely  been  spoken,  would  not  have  been  action- 
able, and  after  expressly  repudiating  any  distinc- 
tion in  principle  between  orat  and  written  scan- 
dal, intimated  that  the  judgment  of  the  court  in 
favour  of  the  defendant  in  error,  was  founded  en- 
tirely on  the  previous  authorities,  which  esta- 
blished a  rule  too  inveterate  to  be  overturned  [u). 

{u)  Wa  lordship,  in  giving  judgment,  observed, — "There  is 
no  doubt  that  this  was  a  libel  for  which  the  plaintiff  in  error 
might  have  been  indicted  and  punished,  because,  though  the 
words  impute  no  punishable  crimes,  they  contain  that  sort  of 
inaputation  which  is  calculated  to  vilify  a  man,  and  bring  him, 
as  the  books  say,  into  hatred,  contempt,  and  ridicule ;  for  all 
words  of  that  description  an  indictment  lies:  and  I  should 
have  thought  that  the  peace  and  good  name  of  individuals 
were  sufficiently  guarded  by  the  terrors  of  this  criminal  pro- 
ceeding in  such  cases.    The  words,  if  merely  spoken,  would 

cffot  be  of  themselves  sufficient  to  support  an  action;  but  the 
qtiestion  now  is,  whether  an  action  will  lie  for  these  words  so 

'written^  notwithstanding  that  such  an  action  will  not  lie  for 
them  if  spoken;  and  I  am  very  sorry  it  was  not  discussed  in 
the  Court  of  King*sBench^that  we  might  have  had  the  opinion 
•f  all  tbe  twelve  judges  on  the  point,  whether  there  be  any 
distinction  as  to  the  right  of  action  between  written  and  parol 
foandaL    For  myself,  after  having  heard  it  extremely  well 
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It  is  probable  that  in  ^arly  times  there  was  no 
difference,  as  far  as  concerned  civil  actions,  be* 
tween  verbal  and  written  slander ;  no  distinction 

argued,  and  especially  in  this  ease  by-Mr.  BamewaU,  I  cannot, 
upon  principle,  make  any  difference  between  words  written 
and  wbrds  spoken,  as  to  the  right  which  arises  on  them  of 
bringing  an  action.  For  the  plaintiff  in  error  it'  has  been 
truly  urged  that,  in  the  old  books  and  abridgments,  no  distinc- 
tion is  taken  between  words  written  and  spoken.  Bnl  the  dis- 
tinction has  been  made  between  written  and  spoken  slander  as 
tar  back  as  Charles  the  Second's  time,  and  the  difference  has 
been  recognised  by  the  courts  for  at  least  a  century  back.  It 
does  not  appear  to  me  that  the  rights  of  parties  to  a  good  cha- 
racter are  insufficiently  defended  by  the  criminal  remedies 
which  the  law  gives,  and  the  law  gives  a  very  ample  field  for 
retribution  by  action,  for  words  spoken  in  the  oases  of  special 
damage,— of  words  spoken  of  a  man  in  his  trade  or  profession, 
—of  a  man  in  office, — of  a  magistrate  or  oOScer;  for  all  these 
an  action  lies.  But  for  more  general  abuse  spoken,  no  action 
lies.  In  all  the  arguments,  both  of  the  judges  and  counsel,  in 
^  almost  all  the  cases  in  which  the  question  has  been  whether 
what  is  contained  in  a  writing  be  the  subject  of  an  action  or 
not,  it  has  been  considered  whether  the  words  if  spoken  would 
maintain  an  action.  It  is  curious  that  they  have  also  adverted 
<-  I  to  the  question,  whether  it  tends  to  produce  a  breach  of  the 
peace,  but  that  is  wholly  irrelevant,  and  is  no  gronnd  for  re- 
covering damages.  So  it  has  been  argued  that  writing  shows 
more  deliberate  malignity ;  but  the  same  answer  suflSces  that 
the  action  is  not  maintainable  upon  the  ground  of  the  malign 
nity,  but  for  the  damage  sustained.  So  it  is  aigued,  that 
written  scandal  is  more  generally  diffused  than  words  spdcen, 
and  b  therefore  actionable ;  but  an  assertion  made  in  a  pubUe 
place,  as  upon  the  Royal  Exchange  concerning  ainercfaagt  jn 
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is  made  between  thetn  either  in  the  statutes  of 
Scandalum  Magnatum  or  in  the  older  cases  re* 
lating  to  the  subject. 

The  general  rule  was  probably  imported  from 

London,  may  be  much  more  extensively  diffused  than  a  few 
printed  papers  dispersed  or  a  private  letter ;  it  is  true  that  a 
newspaper  may  be  very  generally  read,  but  that  is  all  casual. 
These  are  the  ai^oments  which  prevail  on  my  mind  to  repu- 
diate the  distinction  between  written  and  spoken  scandal,  but 
that  distinction  has  been  established  by  some  of  the  greatest 
names  known  to  the  law.  Lord  Hardwicke ;  Hale,  I  believe ; 
Holt,  C.  J.,  and  others;  Lord  Hardwicke,  C.  J.,  especially 
has  laid  it  down,  that  an  action  for  a  libel  may  be  brought  on 
words  written,  when  the  words  if  spoken  would  not  sustain  it. 
Comyns.  Dig.  tit.  Libel,  referring  to  the  case  in  Fitzg.  122,  253, 
says  there  is  a  distinction  between  written  and  spoken  scandal, 
by  his  putting  it  down  there,  as  he  does,  as  being  the  law; 
without  making  any  query  or  doubt  upon  it,  we  are  led  to  sup- 
pose that  he  was  of  the  same  opinion.  1  do  not  now  recapi- 
tulate the  cases,  but  we  cannot,  in  opposition  to  them,  venture 
to  lay  down  at  this  day  that  no  action  can  be  maintained  for 
any  words  written,  for  which  an  action  could  not  be  main- 
tained if  they  were  spoken ;  upon  these  grounds,  we  think  the 
judgment  of  the  Court  of  King*s  Bench  must  be  affirmed.  The 
purpose  of  this  action  is  to  recover  a  compensation  for  some 
damage  supposed  to  be  sustained  by  the  plaintiff  by  reason  of 
the  libel.  The  tendency  of  the  libel  to  provoke  a  breach  of 
the  peace,  or  the  degree  of  malignity  which  actuates  the  writer, 
has  nothing  to  do  with  the  question.  If  the  matter  were  for 
the  first  time  to  be  decided  at  this  day,  I  should  have  no  hesi- 
tation in  saying,  that  no  action  could  be  maintained  for  written 
scandal  which  could  not  be  maintained  for  the  words  if  they 
had  been  spoken."  See  also  the  opinion  of  the  judges  in  the 
rase  of  Macgregor  v.  Thwailes^  3  B.  and  C.  24. 
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the  civil  law.  Bracton  lays  down  the  law  nearly 
in  the  language  of  the  Institutes:  actio  injuriarum 
competit  ei  qui  contumeliam  vel  injuriam  passus 
est  (a;).  It  may  be  inferred,  from  the  stat.  of 
Circumspect^  agatis,  that  in  the  reign  of  Ed.  1. 
actions  for  damages,  in  case  of  defamation,  were 
common  in  the  temporal  courts  (y).  Whatever 
may  have  been  the  ancient  rules  of  law  (2),  with 
regard  to  slander,  they  were  afterwards  relaxed  (a) 
or  contracted,  as  the  courts  deemed  it  convenient, 
until  as  far  as  regards  oral  slander,  they  were 
moulded  into. their  present  form. 

There  was,  however,  little  necessity  for  visiting 
written  or  printed,  as  contradistinguished  from 
oral  slander,  with  either  civil  or  penal  censures, 
until  the  art  of  printing  was  invented,  and  learn- 
ing had  become  more  general.  The  offence  of 
libel  fell  principally  under  the  jurisdiction  of  the 
Star  Chamber,  which,  in  part,  at  least  adopted 
the  rules  of  the  civil  law,  and  which,  when  that 
jurisdiction  was  abolished,  were  imported  into 
the  common  law  practice. 

(x)  Bracton  de  Actionibus,  f.  104.  Again,  be  says.  Facta 
puniuntur  ut  furta,  homicidia;  scripta,  ut  falsa  et  libelli  famosi. 
lb.  f.  105. 

(y)  Et  in  causa  difiamationis  concessum  fuit  alias,  quod  pla- 
cita  ilia  teneantur  in  Curi&  Cbristianitatis  dummodo  non  pe- 
tatur  pecunia  sed  agatur  ad  correctionem  peccati. 

(z)  Vaugban,  C.  J.  2  Vent.  28,  observes,  *'  In  ancient  books 
we  do  not  meet  witb  an  action  for  words  unless  the  ^lander 
concerned  life." 

(a)   Supra,  12,  T3,  &c. 
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The  authorities  already  cited  leave  little  to  be 
said  in  relation  to  the  extent  qf  the  action  for 
slander  communicated  by  means,  of  writing, 
printing,  pictures,  or  other  signs. 

According  to  Lord  Coke  (y),  every  infamous 
libel  is  either  in  writings  or  without  writing.  A 
scandalous  libel  in  writing  is,  when  an  epigram, 
rhime,  or  other  writingt  is  composed  or  published 
to  the  scandal  or  contumely  of  another,  by  which 
his  fame  or  dignity  may  be  prejudiced. 

Thus  in  the  case  of  Cropp  v.  Tilney  («),  al- 
ready cited,  Lord  C.  J.  Holt  said,  that  scandalous 
matter  was  not  necessary  to  make  a  libel,  that  it 
was  enough  if  the  defendant  induced  an  ill  opi- 
nion to  be  had  of  the  plaintiff,  or  made  him  con- 
temptiUe  and  ridiculous..  So  according  to  the 
doctrine  laid  down. in  ViUars  v«  Mansley  {a)j  the 
publishing  anything  concerning  another  which 
renders  him  ridiculous,  or  tends  to  hinder  man- 
kind from  associating  or  having  intercourse  with 
him,  is  actionable.  And,  therefore,  to  publish  in 
writing  of  another  that  he  is  a  rogue  or  a  rascal^ 

(y)  5  Rep.  125.  3  B.  &  C.  33,  4. 

(z)  3Salk.226.  SeealsoFt/Zarsv.  M(mjfey,2WilflOii,403. 
An  action  is  maintainable  for  slander,  either  written  or  printed, 
provided  the  tendency  of  it  be  to  bring  a  man  into  hatred, 
contempt,  or  ridicule*  Per.  Bayley,  J.  in  Macgregcr  r. 
T%wattes,aB.&G.33. 

(a)  2WiU.  403. 
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swindler  or  villain  (a),  is  actionable,  although  the 
terms  would  not  have  been  actionable  had  they 
been  merely  spokcfn.  So  it  is  to  tax  a  man  by 
such  means  with  want  of  honesty,  civility,  hu- 
manity  (i),  or  veracity  (c).  ' 

But  where  the  defendants  posted  up,  in  a  pub- 
lic room,  thefollowing  notice,  •*  The  Rev.  J.  llo- 
binson  (the  plaintiff)  and  Mr.  J.  K.,  inhabitants 
of  this  town,  not  being  persons  that  the  propri- 
etors or  annual  subscribers  think  it  proper  to  as- 
sociate with,  are  excluded  this  room':"  it  was 
held  that  the  publication  was  not  actionable. 
And  the  ground  of  this  decision  seems  to  have 
been  this,  that  an  imputation  of  sudh  a  nature  is 
not  actionable  unless  it  represent  the  plaintiff  as 
an  improper  person  for  general  society,  but  that 
the  alteged  libel  did  not  goto  that  extent;  it 
merely  asserted  the  opinion  of  the  defendants, 
that  the  parties  excluded  were  dot  proper  persons 
to  be  associated  With  by  them,  and  that  might 
proceed  from  reasons  which  did  not  at  all  affect 
br  impeach  the  moral  character  of  the  parties  (i^f). 


.    (6)  Ft2/m  y.  Mantley,  2  Wih.  403.    J.  Anson  y.  SUart, 
1  lb.    Belt  V.  Stone,  1  B.  &  P.  331.      . 

(c)  Ray.  201. 
.    [d]  As  by  publishing  of  a  tradesman,  that  he  shoots  out  of 
a  leathern  gun.    Jfarmaf^  v.  jDe/any,  2  Str.  896.  Raymond. 
289.    Fitzg.  121. 

(e)  Robinson  y.  Jermynf  1  Price,  1 1. 
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The  libel  without  writing  may  be, 

1st.  By  pictures,  as  to  paint  the  party  in  any 
shameful  or  ignominious  manner.    ^ 

Sndly.  By  signs,  as  to  fix  a  gallows,  or  other 
reproachful  or  ignominious  signs,  at  the  party's 
door,  or  elsewhere. 

Upon  the  whole,  it  may  be  colleotedj  that  any 
writings,  pictures,  or  signs,  which  derogate  fix>m 
the  character  of-an  individual,  by  imputing  to  him 
either  bad  actions  or  vicious  principles,  or  which 
diminish  his  respectability  and  abridge  his  com« 
forts,  by  exposing  him  to  disgrace. and  ridicule, 
are  actionable,  without  proof  of  special  dalnage ; 
i a  short,  that  an  action  lies  for  any  falser  mali^ 
dousj  and  personal  imputationf  ^ected  by 
su^  ^leoMS^  and  tending  to  alter  the  party's  ei* 
tuatian  in  Mciety  for  the  worse.  ' 

This  rule,  though  apparently  very  wide  and 
comprehensive,  cannot  be  con^dered  to  be  more 
extensiv^  than  the  justice  of  th^  case  demands^ 
No  man,  abstractedly,  has  a  right  to  lessen  the 
comforts  or  enjoyments*  of  another;  and  when  he 
does  it  deliberately,  wantonly,  and  maliciously,  it 
would  be  an  insult  to  common  sense  to  contend^ 
tbat  he  is  not  bound,  upon  the  plainest  grounds 
of  policy  and  justice,  to  make  compensation  for 
the  mischief  so  occasioned:  and  no  inconveni- 
eiice  can  result .  from  the  extent  of  the  r^le:  it 
must  be  recollected,  that  the  only  question  at 
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present  is,  as  to  the  nature  of  the  damage  which 
must  have  been  sustained  to  make  the  seandal  ac- 
tionable :  this  damage  is,  however,  but  one  of  two 
essentia  requisites  for  the  supporting  an  action. 
To  reader  ,tbe  right  complete,  such  dami^  must 
have  been  occasioned,  as  will  afterwards  be  seen, 
by  the  malicious  act  of  the  defendant.  This  fur- 
ther requisite,  of  pudtce^  that  is  of  malice  in  the 
legal  ^ense  of  the  term,  precludes  litigation  in  all 
qasto  where  the  party  has  acted  in  the  discharge 
of  any  legal  or  moral  duty,  or  in  the  fair  and  con- 
scientious performance  of  his  part  in  any  trans- 
action arising  out  of  the  ordinary  business  of  life, 
without  a  deviation  for  malevolent  purposes,  and 
confines  the  action  to  those  instances  in  which 
the  mischief  is  attributable  either  to  mere  ma- 
lice  of  heart,  or  to  a  wanton  and  guilty  disregard 
of  the  feelings  and  interests  of  others. 

It  is  said,  by  the  learned  author  of  the  Com- 
mentaries, that  (/},  '*  as  to  signs  or  pictures,  it 
seems  necessary  always  to  show,  by  proper  in- 
nuendos  and  averments  of  the  defendant's  mean- 
ing, the  import  and  application  of  the  scandal, 
and  that  same  special  damage  has  followed; 
otherwise  it  cannot  appear  that  such  libel  by  pic- 
tures, was  understood  to  be  levelled  at  the  plain* 
tiff,  or  that  it  was  attended  with  gny  aeiiomihb 
consequences,'^  "It  seems,  however^  to  be  veiy 

(/)  3Bl.C9m.126.  , 
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difficult  to  conceive  any  sound  distinction  be- 
tween written  and  painted  libels. 

A  man  may  be  as  successfully  exposed  to  ridi- 
cule by  a  caricature  painting,  as  by  any  written 
misrepresentation  ;  and  tbe  object  of  the  defend- 
ant may  be  as  clearly  manifested  in  the  latter  cade, 
-as  the  former.  The  difficulty,  indeed,  of  proving 
tbe  plaintiff  to  be  the  person  aimed  at,  may,  in 
some  instances,  be  greater  in  the  latter  case;  but 
when  the  doubt  as  to  the  defendant's  application 
of  the  calumny  has  been  overcome,  there  seems  to 
be  no  room  for  further  distinction. 

Tbe  pencil  of  the  caricaturist  is  frequently  an 
instrument  of  ridicule  more  powerful  than  the 
press;  and  it  is  not  easy  to  conceive  an  imputa- 
tion which  an  ingenious  artist  would  not  be  able 
successfuUv  to  communicate  to  minds  of  even  the 
meanest  capacity.  A  man  may  be  as  effectually 
held  up  as  the  object  of  ridicule,  contempt,  or  ha- 
tred, by  means  of  a  picture,  as  by  the  most  labour* 
ed  form  of  words :  in  legal  consideration,  the  only 
question  is,  whether  the  mode  of  defamation  which 
has  been  adopted  be  capable  of  conveying  that 
-meaning  which  is  detrimental  to  the  plaintiff?  If^ 
in  fact,  such  modes  be  equally  capable  of  so  doing, 
equally  distributable,  and  equally  durable, — in 
short,  equally  mischievous  in  every  respect,  they 
cannot  be  considered  as  distinguishable,  for  legal 
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purposes,  upon  any  principle  of  reason  and  good 
sense  ;  and  no  such  distinction  is  to  be  found  in 
the  reports.  It  was  expressly  held  by  Holt,  C.  J. 
that  ^'  In  case  upon  libel  it  is  sufficient  if  the 
matter  be  reflecting  [g) ;  as  to  paint  a  man  in  any 
disgraceful  situation.^' 

The  plaintiff  (A)  brought  an  action  of  trespass 
against  the  defendant  for  destroying  a  picture  of 
the  plaintiff's.  Upon  the  trial  it  appeared  that 
the  picture  in  question,  entitled  La  Belle  et  La 
B6te,  was  a  caricature  representation  of  a  gentle- 
man and  his  wife,  who  was  sister  to  the  defend- 
ant, and  that  it  had  been  publicly  exhibited  for 
money  till  the  defendant  cut  it  in  pieces.  The 
plaintiff  insisted  that  he  was  entitled  to  the  full 
value  of  thq  picture,  together  with  a  compensa- 
tion for  the  loss  of  the  exhibition.  The  defend- 
ant contended  that  it  was  a  public  nuisance, 
which  every  one  had  a  right  to  abate  by  destroy- 
ing the  picture. 

Lord  Ellenborough,  C.  J.  "  The  only  plea 
upon  the  record  being  the  general  issue  of  '  not 
guilty,*  it  is  unnecessary  to  consider  whether  the 
destruction  of  this  picture  might  or  might  not 
have  been  justified.     If  it  was  a  libel  upon  the 

(9)  1 1  Mod.  99.    See  also  2  Hawk.  PI.  C.  c,  73.  s.  2.  5  Co. 
125.  Skinner,  123.  3  Keb.  378. 

[h]  Du  Bost  v.  Beresfordf  2  Camp.  Rep.  511. 
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persons  introduced  into  it,  the  law  cannot  consi- 
der it  valuable  as  a  picture.  Upon  an  applim- 
tion  to  the  Lord  Chancellor,  he  would  have 
granted  an  injunction  against  its  exhibition ;  and 
the  plaintiff  was  both  civilly  and.  criminally 
liable  for  having  exhibited  it/- 

Thercr remains  a  class  of  communications  dif«- 
fering  from  those  last  adverted  to,  and  which, 
though  accompanied  with  circuixistances  of  cooler 
delj(>eration  and  niore  settled  purpose  than  words 
merely  spoken,  are  not  calculated  to  produce  siich 
lastmg  aAd  wijdely  extended  consequences  as 
tho6|e  effected  by  writings  or  pictures. 

The  vulgar  ciistonf  of  riding  Skiihmington  (t), 
and  the  j>faciice  ^f  carrying  or  burning  (he  effi- 
gies of  persons  intended  to  be  held' out  as  public 
objects  of  disgrace  and  ridicule,  are  instances  of 
this  description.  The  impressions  made  by  such 
proceedings  are  naturally  more  lasting,  and  are 
likely  to  produce  a  greater  degree  of  mischief  than 
words  merely  spoken ;  and  yet  the  calumny  is  not 
so  durable  as  if  it  had  been  conveyed  in  print  or 
in  writing.     As,  however,  these  are  means  by 

(t)  Supra.  See  Lord  Holt's  dictum  in  Cropp  v.  7^f|«y, 
3  Salk.  226.  And  see  Austin  v.  Culpepper,  1  Show.  314^ 
where  the  court  cited  the  case  of  Sir  WiUiam  Bolton  y.  Dean, 
where  an  action  was  maintained  for  scandalizing  the  plaintiff, 
by  carrying  a  fellow  about  wiih  horns,  bowing  at  the  plaintiff 's 
door,  &c. 
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which  a  mM  maybe  rendered,  in  many  instances, 
contemptible  and  ridiculous,  and  in  others  may 
be  exposed  to  the  serious  effects  of  popular  in- 
dignation and  resentmentf'-^as  the  act  of  the  de- 
fendant is  more  studied  and  deliberate,  and  the 
consequences  more  mischievous  than  those  likely 
to  be  occasioned  by  mere  oral  slander,  it  seems 
to  be  clear  that  such  representations  are  action- 
able,  as  falling  within  the  same  consideration 
with  the  other  cases  which  have  formed  the 
sul^ject  of  the  present  chapter. 

Thus  an  action  has  been  supported  for  setting 
up  a  lamp  adjoining  to  the  dwelling-house  of  the 
plaintiff,  and  keeping  it  burning  in  the  day-time, 
with  intent  to  de&me  the  plaintiff  as  the  keeper 
of  a  brothel  {k). 

{k)  Jefferies  v»  Duncombe,  11  East,  226*  and  see  Spall  w. 
itfoMey,  2  StafWs  C.  559. 


' 
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CHAPTER  VI. 


C^  Scandalum  Magtmtm^. 

WORDS  spoken  in  derogation  of  a  peer  or  * 
judge,  or  other  great  officer  of  the  realm,  are  usu- 
ally called  Scandalum  Magnatum;  and  though 
they  be  such  as  would  not  be  actionable  when 
spoken  of  a  private  person,  yet  when  applied  to 
persons  of  high  rank  and  dignity,  they  constitute 
a  more  heinous  injury,  which  is  redressed  by  an 
action  on  the  case  founded  on  many  ancient  sta- 
tutes, as  well  on  behalf  of  the  crown,  to  infliot  the 
punishment  of  imprisonment  on  the  slanderer,  a^ 
on  the  behalf  of  the  party  to  recover  damages  (a) 
for  the  injury  sustained. 

Under  this  division  will  be  considered, 

1.  The  grounds  of  the  action. 

9.  The  parties  entitled  to  maintain  it. 

3.  The  nature  of  the  words  which  will  sup- 
port it. 

The  statute  {h)  3  Ed.  I.  c.  34.  after  premising 

(d)  3  Blac.  Com.  128. 
'  |b)  JPor  the  hutovyof  thfise  fttfututes,  see  2  Mod.  ^2.  Bar- 
jri^gtofi  QQ  tbe  Penal  .Statute.    3  R^»9ve'8  Hist,  aad  1  P&rl. 
Hist.  . 

V 
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that  '^  Forasmuch  as  there  have  been  oftentimes 
found  in  the  country  devisors  of  tales,  whereby 
discord,  or  occasion  of  discord,  hath  many  times 
arisen  between  the  king  and  his  people,  or  great 
men  of  the  realm,"  enacts,  "4hat  from  henceforth 
none  be  so  hardy  to  tell  or  publish  ^ny  false  news 
or  tales,  whereby  discord,  or  occasion  of  discord, 
Of  slander,  may  grow  between  the  king  and  his 
people  or  the  great  men  of  the  realm ;  and  he  that 
doth  so^  shall  be  taken  and  kept  in,,  until  he  hath 
brought  him  into  court  which  was  the  first  author 
of  the  tale/' 

By  2  R.  2.  St.  1.  c.  5,  "Of  devisors  oi  false 
news  and  of  horrible  and  false  lies^  of  prelates, 
dukes,  earls,  barons,  and  other  nobles  and  great 
men  of  the  realm ;  and  also  of  the  chancellor, 
treasurer,  clerk  of  the  privy  seal,  steward  of  the 
king's  house,  justices  of  the  one  bench  or  of  the 
other,  and  of  other  great  officers  of  the  realm,  of 
things  which  by  the  said  prelates,  lords,  nobles, 
and  officers  aforesaid,  were  never  spoken,  done, 
nor  thought,  in  great  slander  of  the  said  prelates, 
lords,  nobles,  and  officers,  whereby  debates  and 
discords  might  arise  betwixt  the  said  lords,  or  be- 
tween the  lords  and  commons  (which  God  forbid), 
and  whereof  great  peril  and  mischief  might  come 
to  all  the  realm,  and  quick  subversion  and  des- 
truction  of  the  said  realm,  if  due  remedy  be  not 
provided.     It  is  straitly  defended  upon  grievous 
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pain,  for  to  eschew  the  said  damages  and  perils, 
that  from  henceforth  none  be  so  hardy  to  devise, 
speak,  o%to  tell  any  false  news,  lies,  or  other  such 
ialse  things,  9f  prelates,  lords,  and  of  others  afore- 
said, whereof  discord  or  any  slander  might  rise 
within  the  said  realm ;  and  he  that  doth  the  same 
•shall  incur  and  have  the  pain  another  time  ordained 
thereof  by  the  statute  of  Westminster  the  first, 
which  will,  that  he  be  taken  and  imprisoned  till 
he  have^  found  him  of  whom  the  word  was  moved/' 
Also  by  the  12  R.  9.  c.  1 1.—" Item.  Whereas 
it  is  contained  as  well  in  the  statute  of  Westmin- 
ster the  first,  as  the  statute  made  at  Gloucester, 
the  second  year  of  the  reign  of  our  Lord  the  king 
that  now  is,  that  none  be  so  hardy  to  invent,  to 
say,  or  to  tell  any  false  news,  lies,  or  such  other 
false  things,  of  the  prelates,  dukes,  earls,  barons, 
and  other  nobles  and  great  men  of  the  realm,  and 
also  of  the  chancellor,  treasurer,  clerk  of  the  privy 
seal,  and  stewards  of  the  king's  house,  the  justices 
of  the  one  bench  or  of  the  other,  and  other  great 
officers  of  the  realm  ;  and  he  that  doth  so  shall  be 
taken  and  imprisoned  till  he  hath  found  him  of 
whom  the  speech  sha)I  be  moved.  It  is  accorded 
and  i^eed  in  this  parliament,  that  wheh  any  such 
18  taken  and  imprisoned,  and  cannot  find  him  by 
whom  the  speech  be  moved,  as  before  is  said,  that 
he  be  punished  by  the.  advice  of  the  council,  not-* 
withstandmg  the  said  statutes/* 

N  2 
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It  does  not  appear  to  be  very  clear,  whether,  be- 
fore these  statutes,  any  words  would  have  been  ac* 
tionable  when  applied  to  a  peer  or  oth^  person 
of  high  rank  and  dignity,  which  npuld  not  haire 
been  deemed  so  in  the  case  of  a  private  person  {c)^ 

In  the  case  o(Ld.  Townsend  v.  Dr.  Hughes  {d)j 
the  words  were,  ^'  He  is  an  unworthy  man,  and 
acts  against  law  and  reason  ;'^  and  Scroggs  and 
Atkins,  justices,  wer^  of  opinion  that  by  the 
Common  Law  no  action  would  lie,  though  fiucb 
words  were  spoken  of  a  peer ;  but  North,  C.  J. 
considered  the  words  to  have  been  actionable  at 
Common  Law ;  and  held,  that  no  words  would 
be  actionable  under  the  statute  'which  were  not  so 
at  Common  Law. 

Whether  such  a  distinction  prevailed  or  not  at 
Common  Law,  is  at  present  a  matter  of  curiosity 
rather  than  of  practical  importance,  for  it  has  been 
established  by  a  long  train  of  decisions,  that  the 
distinction,  if  not  created,  has  at  all  events  been 
considered  as  warranted,  by  th^  operation  of  the 
statutes  alluded  to. 

Upon  these  it  has  been  held,  that  a  remedy  by 
action  has  been  given  to  the  great  men  of  the 
realm,  entitling  them  to  a  compensation  in  da- 
mages  for  injurious  reflections  upon  their  charac- 


(c)  See  BuUer  L.  N.  P.  '4.  and  12  Co.  133. 

[d)  2  Mod.  150. 
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ter,  though  the  statutes  themselves  do  not  in  ex- 
press terms  profess  to  bestow  such  a  remedy. 
And  this  doctrine  is  founded  upon  the  general 
rule,  that  whenever  (e)  a  party  is  prejudiced  by 
the  doing  of  that  which  is  prohibited  by  statute, 
he  is  entitled  to  damages.  It  is  a  remarkable  cir- 
cumstance, that  from  the  time  of  passing  the 
St.  13  Rich.  S.  no  civil  action  appears  from  the 
reports  to  have  been  founded  upon  it  before  the  (J^ 
thirteenth  year  of  Henry  the  Seventh,  comprising 
an  interval  of  more  than  a  century. 

9.  Next  as  to  the  parties  entitled  to  maintain 
this  action. 

As  the  statute  3  R.  S.  st.  I.e.  6.  commences 
with  an  enumeration  of  persons  inferior  in  rank 
to  the  king,  it  has  been  held,  that  the  latter  is  not 
induded  (g)  within  the  general  words,  ^^  and 
great  men  of  the  realm."  But  (A)  that  he  is  in- 
cluded within  the  first  of  Westminster. 
.  The  action  has  been  adjudged  to  extend  to 
orders  of  nobility  created  since  the  making  of 
these  statutes ;  so  that  although  the  stat.  3  R.  0» 
specifically  mentions  dukes,  earls,  and  barons 
only,  a  viscount  (f)  has  been  considered  to  be  en- , 

(e)  Keil.  26. 

(/)  Ld.  Townsend  v.  Dr.  Hughes,  2  Mod.  162.  10  Co.  75. 

{g)  Cromp.  Jur.  19.  35.  6  Bac.  Ab.  97.  12  Co.  133.^ 

{h)  12  Rep.  133. 

(t)  Cro.  Car.  136.  Palm.  165. 
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titled  to  the  action,  though  the  title  is  of  much  (Ar) 
later  creation. 

It  has  been  said  (/),  that  a  female,  noble  by 
birth,  is  not  within  the  statute ;  but  it  is  difficult 
to  say  upon  what  principle  a  peeress  is  excluded 
from  the  benefit  of  this  statutable  protection. 

As  the  words  derive  their  actionable  essence 
from  their  application  to  the  dignitaries  specified 
in  the  statute,  it  must  appear  that  the  plaintiff 
held  his  rank  at  the  time  when  the  words  were 
published  (m). 

By  the  act  of  union  {n)  with  Scotland,  it  is  en- 
acted that  all  peers  of  Scotland  shall  also  be  peers 
of  Great  Britain,  and  enjoy  all  privileges  as  fully 
as  peers  of  England,  except  of  sitting  in  the 
House  of  Lords  and  the  privileges  depending 
thereon.  Under  this  clause  it  has  been  deter- 
tnined,  that  a  peer  of  Scotland  is  one  of  the  mag- 
nates (o)  to  whom  this  statute  extends ;  and  it 
was  said^  that  though  it  had  been  customary  in 
such  action  to  aver  that  the  plaintiff  had  a  vote 
and  seat  in  parliament,  such  an  averment  was 
superfluous. 

(k)  John  Beaumont,  the  first  Viscoant»  was  created  sach 
18  H;  6. 

(/)   Crom.  Jut.  35.  6  Bac.  Ab.  97. 

(m)  Vent.  60. 

[n]  5  Ann.  c.  8,  Art.  23. 

(o)  Lord  Falkland  v.  Phipps,  Comyn's  Rep.  439. 1  Vin  Ab. 
549.  pi.  22. 
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It  seems  that  the  action  is  maintainable  by  a 
Baron  (j9)  of  the  Exchequer,  though  the  statute 
mentions  only  Justices  of  the  one  bench  or  the 
other. 

3.  What  words  will  support  the  actibn. 

The  grounds  of  the  action  and  the  effect  pf 
these  statutes,  underwent  much  learned  discus- 
sion in  the  case  of  Lord  Townsend  v.  Dr. 
Hugties  {q)y  which  has  been  already  referred  to. 
The  action  was  there  brought  for  speaking  the 
words,  *^  He  is  an  unworthy  man,  and  acts 
against  law  and  reason/'  Upon  not  guilty 
pleaded,  the  cause  was  tried,  and  the  jury  gave  i 
4000/.  damages.  Upon  motion  in  arrest  of  judg- 
ment, Serjeant  Maynard,  for  the  defendant,  aU 
lowed  that  it  was  too  late  to  conte'nd  that  an 
action  to  recover  damages  was  not  maintainable 
under  the  statutes  of  Scandalum  Magnatum,  upon 
the  principle  before  mentioned,  that  where  a  sta- 
tute prohibits  a  thing  prejudicial  to  another,  the 
person  prejudiced  is  entitled  to  recover  damages ; 
but  he  insisted  that  the  words  were  not  within 
the  meaning  of  the  acts;  because,  the  term  un^ 
worthy  imported  no  particular  crime, — ^that  it  wad 
merely  a  term  of  comparisont  and  that  instances 
of  unworthiqess  might  be  alleged  which  would 


(p)  Vid.  PaU  565.  12  Co.  133. 
[q)   2  Mod.  150. 
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not  support  art  detion ;  but  that,  if  the  ptairitiff 
had  been  coTn|Kii^d  to  atiy  Ewge  add  cm  worthy 


tiring^  the  words  wc^M  have  beeii  actioniiArle : 
as  iQ  the  Marquis  (r)  of  Dorchester^ s  case^  of 
whom  the  defendsiot  said,  ^*  There  id  no  more 
value  in  him  than  in  a  dog/'  That  to  say  a  man 
acts  against  law  and  reason,  is  no  scandal;  a  man 
who  buries  one  of  his^amily  in  linen  acts  against 
law,  but  that,  if  the  penalty  be  satisfied,  the  law 
is  so  too.  That  no  instance  was  given  in  which 
the  plaintiff  had  acted  against  law,  and  therefore 
that  the  case  was  unlike  the  Duke  («)  (fBuckhg- 
ham%  who  brought  an  action  for  the  words, 
*^  You  are  used  to  do  things  against  law,  and  put 
cattle  into  a  castle  where  they  cannot  be  reple* 
vied  '/^  for  in  that  case,  not  only  an  usf^e  was 
charged  upon  him,  but  a  particukr  instance  of 
oppressiofl.  Iliat.the  m^rds  in  question  were 
uncivil,  but  not  actionable, — ^that  there  were 
mkny  authorities  which  shewed  a  peer  not  enti- 
tled to  ah  action  for  every  trivial  and  slight  ez-» 
pression  spoken  of  him.  As  to  say  of  a  peer, 
*^  He  keeps  done  but  rogues  aiid  rascab  about  (t) 
?him,  like  bmself,''  which  wovds,  in  the  opinion 
€f  Y^Werton  and  Fleming,  Justices,  wepg  not 

actionable.  . 

» 

(r)  CroiD.  Jur.  of  CouftSk 

(«)  HiU  16a2.RolK1269. 

(i)  ,  Earl  of  LineotnU  caie»  Cro.  J.  196,    . 
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That  the.  statute  was  made  to  punidh  tbose  who 
devised  '^  false  news,  and  horrible  and  false  lies 
erf'  any  peer,  &c.  whereby,  discords  liiight  arise 
between  the  lords  and  commons,  and  g^feat  pert! 
and  mischief  to  the  realm,  and  ^uiek  subversion 
thereof.  But  that  tt  could  not  be  ootrfended;  uY)-» 
der  the  fair  construction  and  intent  of  the  act^ 
that  if  one  should  say,  **  Such  a  peer  is  an  un- 
worthy mao,^^  the.  kingdom  would  be  presently 
in  a  flame,  and  turned  into  a  state  of  confusion 
and  civil  war ;  or«  that  the  state  would  be  endan* 
gered  by  saying  of  a  peer,  ^*he  acts  against  the 
law/'  That  the  plaintiff  was  placed  in  no  hazard 
by  the  words,  nor  in  any  wise  damnified ;  he  Wti9 
not  touched  in  his  loyalty  as  a  peer,  nor  in  dan** 
ger  of  hia  life  as  a  subject ;  be  was  not  thereby  ^ 
subjeeted  to  any  corporeal  or  pecuniary  punish- 
ment, nor  charged  with  any  breach  of  odth,  nor 
any  miscarriage  i|i  office. 

It  was  answered  by  Pemberton,  Serjt.  that  it 
was  the  end  and  object  of  Aese  statutes  to  give 
a  remedy  against  all  pro0oking  md  tilling 
wonfe  which  weie  used  before  to  exasperate 
the  peeiB,.  and  to  make  them  betake  themselves 
to  arms^  and  to  earve  9VA  theit  own  remedy 
by  the  sword*  That  since  the  design  of  the 
statute  was  to  prevent  such  practices,  not  only 
those  words  were  to  be  considered  as  falling 
within  their  scope,  which  imported  great  scan"    • 
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ddlj  and  for  which  an  action  lay  at  the  common 
law,  but  even  such  things  as  savoured  of  any  con- 
tempt of  their  persons,  and  such  as  brought  them 
into  disgrace  with  the  commons,  whereby  they 
took  occasion  of  prosecution  and  revenge.  And 
he  cited  Lord  CromweWs  case(ie),  where  the 
words  were,  "You  like  those  who  maintain  se- 
dition/^ The  Earl  of  LincoMs  case,  "  My  lord 
is  a  base  earl,  and  a  paltry  earl,  and  keepeth  none 
but  rogues  and  rascals  like  himseff.^^ 

The  Duke  of  BucMngham^e  case  (a:),  '*  He  has 
no  more  conscience  than  a  dog." 

The  Marqvis  of  Dorchester'^  case,  "  He  is  no 
more  to  be  valued  than  the  black  dog  that  lies 
there.'* 

AH  which  words  had  been  held  to  be  action- 
able, though  not  touching  the  persons  in  any 
thing  concerning  the  government,  nor  charging 
them  with  any  crime,  but  in  poipt  of  dignity  and 

honour. 

Scroggs,  J.  observed,  that "  the  words  here  laid 
are  not  so  had  as  the'  defendant  might  have 
spoken,  but  they  are  so  bad  that  an  action  will  lie 
for  them ;  and  though  they  are  general^  many 
cases  may  be  put  of  general  words  which  import 
a  crime,  and  which  have  been  adjudged  action- 
able/' 

(tt).  4  Co.  13.    Cro.  J.  196. 
(x)  Hil.  16.  c.  2.     Roll.  1269. 
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In  the  Earl  ^  Leicester* s  case,  ^*  He  is  an  op- 
pressor/' were  held  actionable. 

And  in  Lord  Winchester's  case,  "He  kept  me 
in  prison,  till  I  gave  bim  a  release,^'  were  deemed 
to  be  actionable,  because  the  pl^in  inference  from 
tbem  is,  that  he  was  an  oppressor. 

And  so,  in  Lord  Abergavenny^ s  case,  **He 
sent  for  me,  itnd  put  me  in  Little  Ease/'  It  apt 
pears  by  all  these  cases,  that  the  judges  liave 
always  construed  in  favour  of  these  actions  ;  and 
this  has  been  done  in  all  probability  to  prevent 
those  dangers  which  otherwise  might  ensue  if  the 
lords  should  take  revenge  themselves/*         • 

Atkyns,  J.  held,  that  under  the  construction  of 
the  statute,  the  words  to  be  actionable  must  be 
horrible  BS  well  as  false^  and  such  as  were  pu- 
nishable in  th6  high  commission  court,  which 
were  enormous  crimes.  That  the  statute  did  not 
extend  to  words  of  a  small  and  trivial  nature,  nor 
to  all  words  which  were  actionable,  but  only  to 
such  as  were  of  a  greater  magnitude,  such  by 
which  discord  might  arise  between  the  lords  and 
commons,  to  the  great  peril  of  the  realm,  and 
such  which  are  great  shmd&rs  and  horrible  lies^ 
which  are  words  purposely  put  into  this  statute  for 
the  aggravation  and  distinction  of  the  crime;  and, 
therefore,  such  words  as  were  actionable  at  the 
common  law  might  not  be  so  within  this  statute, 
because  not  horrible  great  scandals.     The  learned 
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judge  alsd  observed,  that  in  the  Duke  of  BucKng- 
hanCs  case  (y),  (which  was  the  second  which  ap- 
*  pears  to  have  been  determined  id  an  action  on  the 
statute,)  where  the  defendant  said,  *^  You  have  no 
more  conscience  than  a  dog  ;'^  and  in  the  case  of 
Lord  Abergmenny  v.  Cartwrighty  "  You  care 
not  how  you  come  by  goods,"  the  words  chaiged 
the  plaintiff  with  particular  matter,  and  did  not 
rest  barely  upon  opinion. 

That  in  the  case  of  the  BUhop  of  Norwich  («), 
the  words,  you  have  writ  to  me  that  which  is 
against  the  word  of  God,  and  to  the  maintenance 
of  superstition,*'  were  held  actionable,  because 
they  refer  to  his  function,  and  greatly  defame 
him.  That  in  the  case  of  Lord  Mordant  v. 
Bridges  (a)  y  the  words  **My  Lord  Mordant  did 
know  that  Prude  robbed  Shotbolt,  and  bade  me 
compound  with  Shotbolt  for  the  same ;  aud  said, 
he  would  see  me  satisfied  for  the  same,  though  it 
cost  him  an  hundred  pounds,  which  I  did  for  him, 
being  my  master,  otherwise  the  evidence  I  could 
have  given  would  have  hanged  Prude,'*  were  held 
actionable ;  and  that  both  in  this,  and  in  all  the 
other  cases  which  had  been  mentioned  on  the 
statute,  and  where  judgment  had  b^n  given  for 
the  plaintiff,  the  words  had  always  chained  him 


(y)  4  Hen.  8.    Cromp.  Jur.  13. 

(z)  Cro.  Eltz.  1.  (a)  Cro.  Eliz.  67. 
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with  some  particular  fact,  and  were  poaitive  and 
certain ;  but  that  where  they  were  doubtful  and 
general,  and  signified  only  the  opinion  of  the  de» 
fend^t,  they  were  not  actionable.  That  the 
woidajn  the  case  at  fa^r  neither  related  to  the 
plaintiff  as  a  peer,  nor  as  a  iord  lieutenant, 
and  ehaiged  him  with  no  particular  crime ;  and 
that  if  the  laws  were  expounded  to  rack  people 
for  words,  instead  of  remedying  one  mdschief^ 
many  would  be  intcoduced  ;  for  in  such  case  they 
would  be  made  snares  to  iiaen.  He  farther  said, 
that  it  was  fit  the  law  should  be  settled  by  some 
rule,  t>ecaiise  it  is  a  inietched  oondition  for  people 
to  4ive  under  such  cijrcumstances  as  not  to*  know 
how  to  demean  themselves  towards  a  peer ;  and 
that  since  no  limits  had  before  been  prescribed, 
it  was  fit  there  should  be  some  then,  and  that  the 
court  should  gQ  by  the  same  rules  in  the  case  of 
a  peer  as  in  that  oi  a  «omm(»i  person ;  that  is^ 
not  to  constarue  the  words  actionable,  without 
some  particular  crio^e  charged  upon  the  plaintiff, 
or  an  allegation  of  special  damage. 

North,  C.  J,,  and  Wyndhamj  J.  agreed  with 
Scfxiggs,  the  former  being  of  opinion,  that  all 
words  reflecting  upon  a  f>eer,  as  he  is  the  king's 
counsellor,  or  as  he  is  a  man  of  honour  and  dig- 
nity, are  actionable  at  the  common  law.  That  in 
many  cases  where  a  man  should  express  his  par- 
ticular disesteem,  an  action  would  not  lie,  as  if  he 
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had  said,  ^^  I  care  not  for  sqcb  a  lord/'  but  that 
words. of  general  opinion  and  disesteem  were  ac- 
tionable, as  was  held  in  the  Marquis  qf  Dorches- 
ter^s  case  (ft.) ;  and,  by  the  opinion  of  North,  C.  J, 
and  Wyndham  and  Scroggs,  Justices,  ju(%ineDt 
was  given  for  the  plaintiff. 

And  in  the  dase  of  the  Earl  €^  Pembroke  r. 
Stamel  (c),  the  words  were,  "  The  Earl  of  Pem- 
broke is  of  so  little  esteem  in  the  country,  that  no 
man  of  reputation  hath  any  esteem  for  him ;  be 
is  a  pitiful  fellow,  and  no  man  will  take  his  word 
for  two-pence,  and  no  man  of  reputation  values 
him  more  than  I  do  the  dirt  under  my  feet ;''  and 
tliey  were  held  to  be  actionable  under  the  statute, 
though  they  would  not  have  been  so  in  the  case 
of  a  private  person. 

And  in  the  case  of  Ld.  Falkland  v.  Pkipps{d\ 
the  terms  villain,  villainous  rogue,  scrub,  find 
scoundrel,  were  held  actionable. 

From  these  cases  it  appears,  that  general  ex- 
pressums  of  contempt  and  disesteem^  tending  to 
degrade  and  tdljfy  the  characters  of  peers  and 
great  officers  of  the  realm^  are  actionable,  as  well 
as  those  which  impeach  their  loyalty,  or  impute 
the  commission  of  any  criminal  and  disgraceful 

(6)  1  Sid.  293. 

(c)  Freem.  Rep.  49.     1  Vin.  Abr.  549. 

(d)  Comyn'a  Rep.  439. 
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iact.  Where  words  are  spoken  of  a  peer,  which 
would  be  actionable  aa  spoken  of  a  private  per- 
son, the  plaintiff  bad  it  at  his  option  {e)  to  pro- 
ceed either  upon  the  statute,  or  in  the  usual  form 
of  action. 

The  incidents  peculiar  .to  Scandalum  Magna- 
tum,  as  relating  to  the  process,  pleadings  justifi- 
cation, &c*  will  be  considered  in  common  with 
the  corresponding  ones  belonging  to  the  proceed- 
ing at  common  law. 

(€)  Per  Tirisden.     Freem.  Rep.  49.  pU  58. 
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CHAPTER  VII. 


Special  Damage. 

THUS  far  as  to  damage  in  l^w,  that  is,  as  to 
those  communications  which  are  deemed  to  be  of 
so  hurtful  a  nature,  that  the  hyr  presumes  a  con- 
sequent damage  without  actual  prooC  In  all 
other  cases,  some  actual  specific  damage,  in  fact, 
is  essential  to  support  an  action. 

Here  two  questions  arise, 

1.  What,  in  legal  contemplation,  amounts  to 
an  actionable  damage  ? 

S.  How  must  such  damage  be  connected  with 
the  slander,  to  constitute  a  ground  of  action  ? 

\.  What  J  in  legal  contenyplation^  amounts  to 
an  actionable  damage  9 

The  defendant's  act  affects  either  rights  already 
acquired,  or  prevents  the  acquisition  of  some  fur- 
ther benefit  or  advantage.    . 

Where  the  plaintiff  has  been  wrongfully  chaiged 
with  the  commission  of  some  crime,  if  the  impu- 
tation rest  as  a  bare  charge,  not  officially  made  in 
the  usual  course  of  a  criminal  proceeding,  the 
party,  it  seems,  has  a  right  to  consider  the  ex- 
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pense  and  labour  to  which  he  is  put  for  the  pur- 
pose of  manifesting/  bis  innocence  as  special  da- 
mage. 

As  where  the  plaintiff,  in  consequence  of  an 
insinuation  thtf  he  was  guilty  of  murder,  was 
obliged  to  have  an  inquest  taken  on  the  body  of 
the  deceased  [f). 

But  if  the  defendant  proceed  according  to  the 
usual  forms  of  criminal  prosecution,  though  the 
plaintiff  is  entitled  to  recover  damages  for  the 
scandal,  vexation,  and  expense,  brought  upon 
him  by  an  unfounded  and  malicious  accusation, 
he  must  proceed  either  by  an  action  of  conspiracy 
or  by  a  special  action  on  the  case,  founded  upon 
the  criminal  proceeding  itself,  and  cannot  recover 
(as  will  afterwards  be  seen)  in  a  common  action 
for  any  scandalous  matter  published  in  the  course 
of  such  a  prosecution  [g). 

Where  a  party  is  prevented  from  selling,  ex- 
changing, or  making  any  advantageous  disposi- 
tion of  lands,  or  other  property,  in  consequence 
of  the  impertinent  interference  of  the  defendant, 
he  may  maintain  an  action  for  the  inoonvenience 
which  be  has  suffered  ;  but  special  damage  must 
be  shown  ;  and  the  mere  apprehension  (A),  that 

(/)  Per  Lord  Mansfield.     Peake  v.  Oldham.     Cowp.  277. 
(g)  3  Bl.  Com.  126.    10  Mod.  210.  219,  220.    Str.  691. 
(A)  Cro.  Eliz.  197.  1  Vin.  Ab.  550.  pi.  6.  Yelv.  80.  Cro. 
J.  642.  contra.    Et  vide  Cro.  J.  397.     Sir  W.  Jones,  196. 

O- 
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ia  consequence  of  the  slander^  the  plaintiff's  title 
may  be  drawn  in  question,  will  not  support  ao 
action. 

And  it  is  not  sufficient  to  show  generally  that 
the  plaintiff  intended  to  sell  to  any  one  that 
would  buy,  but  he  must  prove  that  he  was  in 
treaty  to  sell  them  to  some  specific  person  (t), 
or  at  least  that  some  one  was  deterred  by  the 
slander  from  making  an  offer^  Neither  will  it 
suffice  to  show,  that  the  value  of  the  lands  was 
lessened  in  people's  opinions,  but  proof  miist  be 
given  of  damage  actually  sustained.  Where  the 
alleged  loss  consists  in  the  prevention  of  the  sale 
of  lands,  it  must  appear  that  the  words  directly 
tended  to  defeat  the  plaintiff's  title  {k). 

In  Sir  W.  Gerrard  v.  Dickenson  {Dj^  it  was 
said  by  Wray,  C.  J.  that  in  all  cases  where  one 
doth  entitle  a  stranger,  it  is  not  actionable,  ex- 
cept it  be  shown  that  some  damage  comes  to 
the  proprietor  by  it,  viz  that  he  cannot  let  iter 
sell  it,  &c. 

The  defendant  said  (t»),  *^  M.  has  mortgaged 
all  his  lands  for  j£lOO.  and  has  no  power  to  sell 
or  let  the  same/'  And,  because  no  special  da- 
mage nor  particular  colloquium  was  laid  of  a 

(t)  Maniiing  v.  Avery^  3  Keb,  153. 
(k)  Burr.  2622. 
{I)  Cro.  EUz.  196. 

(m)  Mannimg  v.  Avery,  3  Keb.  153.    1  Vin.  Ab.  553,  pi.  21. 
Sty.  169.  176.     Palm.  529. 
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treaty  to  sell  them  to  any  person  certain,  but 
only  in  general  that  he  intended  to  sell  it  to  any 
one  that  would  buy,  which  is  too  general,  judg- 
ment was  stayed. 

In  Elhorow  u.  AUen{n)^  the  action  was 
brought  for  the  words,  "  He  is  but  a  bastard,^* 
spoken  of  the  plaintiff,  who  had  lands  by  de- 
scent ;  by  means  of  which  he  was  put  to  great 
expense  to  defend  his  title.  And  two  of  the 
justices,  against  the  opinion  of  Doderidge,  J« 
decided,  that  the  words  were  actionable,  the 
plaintiff  having  averred  in  bis  declaration  that  he 
was  put  to  a  great  charge  to  defend  his  inherit- 
ance (o). 

(n)  Cro.  J.  642. 

(o)  But  it  has  been  held»  that  to  institute  a  civil  suit, 
though  there  be  no  good  ground  for  it,  is  not  actionable,  be- 
cause it  is  a  claim  of  tight  for  which  the  plaintiff  has  found 
pledges,  is  amerciable  pro  falso  claniore,  and  is  liable  to 
costs,  and  therefore  that  no  action  lies,  unless  the  defend- 
.ant  be  maliciously  sued*,  with  intent  to  imprison  him  for 
want  of  bail. 

And  it  may  be  urged  that  the  plaintiff  is  precluded  from  re- 
covering from  the  person  who  spoke  the  words  which  brought 
his  title  into  litigation,  since,  in  contemplation  of  law^  he  has 
been  already  satisfied  for  the  false  claim. 

There  is,  however,  a  distinction  between  an  action  against 
a  former  plaintiff,  for  making  a  false  claim,  and  an  action 
against  one  who,  by  a  false  and  malicious  suggestion,  caused 
him  to  assert  the  false  claim,  in  order  to  involve  the  former 

•  ^ttSaviUey. Roberts.  lSalk.l3.  4  Co.  0Co.56.b.l  B0ir.Abr.112. 
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And  next,  where  the  plainti£P  is  prevented 
from  ;)cquiring  some  benefit  or  advantage. 

In  general,  where  the  plaintiff  is  hindered^  by 
the  mere  wrofngfuL  act  of  the  defendant,  from 
succeeding  to  any  preferments  ienefit^  or  adoaxir 
tage  whatever,  he  may  maintain  an  action  for  the 
special  damage. 

As,  if  a  patron  {p)  intend  to  present  a  divine 
to  a  benefice,  and  the  defendant  say  of  him,  '^  He 
is  an  heretick,  or  a  bastard ;"  for  which  reason 
the  patron  refuses  to  present  him,  and  he  loses 
his  preferment,  an  action  is  maintainable. 

So,  if  the  defendant  say  of  a  candidate  for  an 
office,  that  he  is  an  ignorant  man  and  unfit  for 
the  place,  by  means  of  which  he  loses  it,  an 
action  lies  [q). 

defendant  in  litigation;  for  such  a  party  has,  hy  his  malicious 
and  impertinent  act,  subjected  another  to  the  trouble  and 
anxiety  of  a  suit,  and  being  a  wrong^doer^  who  has  no  colour 
of  right,  he  stands  in  a  different  situation  from  the  plaintiff  in 
the  former  suit,  who  merely  sought  a  remedy  by  legal  means; 
and  to  constitute  special  damage,  it  is  by  no  means  essential 
that  any  legal  right  should  have  been  abridged.  One  who  does 
no  more  than  the  law  permits  may  not  be  liable,  and  yet 
one  who,  by  undue  means,  caused  him  so  to  act,  may  be 
responsible.  Thus,  if  A.  slander  B.  in  a  discourse  with  C, 
the  patron  of  a  living,  and  C.  in  consequence  refuse  to  present 
B.,  no  action  lies  against  C,  but  an  action  lies  against  A., 
though  B.  never  had  any  lq;al  claim,  and  has  lost  no  right 
defined  by  the  law. 

(p)  4  Co.  re. 

(q)  March.  Rep.  pi.  217.     1  Bub.  138. 
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So,  where  a  servant  or  baiHff  is  prevented  from 
getting  a  place  (r). 

Loss  of  marriage  seems  to  have  been  always 
considered  as  a  temporal  damage  («),  although 
the  words  themselves  have  imputed  matter  of 
mere  spiritual  cognizance. 

In  McUthews  v.  Crass  (/),  which  was  an  action 
for  words,  occasioning  loss  of  marriage;  after 
verdict  for  the  plaintiff,  it  was  urged,  on  motion 
in  arrest  of  judgment,  that  this  was  the  first  case 
where  loss  of  marriage  was  ever  laid  for  words 
spoken  of  a  man,  and  therefore  was  not  warranted 
by  Ami  Davis's  case^tf).  But  the  court  con- 
ceived it  to  be  immaterial,  in  case  of  loss  of 
marriage,  whether  the  plaintiff  be  a  man  or  a 
woman. 

In  order  to  support  an  action  grounded  upon 
the  loss  of  marriage,  it  is  necessary,  for  the  :* 
plaintiff  to  allege  and  prove  that  a  marriage 
with  some  specific  person  (x)  was  in  contem- 
plation, and  was  hindered  by  the  speaking  of  the 
words. 

(r)  Shepp,  Coll.  192.  - 

(f)  Davis  V.  Gardiner.  4  Co.  16.  Poph.  36.  1  Roll.  Rep. 
34,  35.  109.  Mo.  409.  Cro.  Car.  155.  Cwe  of  Sir  C. 
Gerald's  bailiff.    Bull.  N.  P.  7.  ^ 

(0  Cro.  Jac  323. 

(tt)  4  Co.  11.  vide  infra. 

[x)  1  Roll.  36. 1. 15.     1  Com.  Dig.  tit.  Defam.  D.  30. 
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The  necessity  of  proving  a  specific  loss,  falls 
ivith  peculiar  hardship  upon  unmarried  females, 
who  are  thereby  frequently  debarred  from  main- 
taining actions  for  imputations  most  unfounded 
and  injurious.  In  no  other  case  can  it  be  more 
fairly  presumed  that  the  scandal,  if  believed,  will 
produce  detriment,  than  where  an  unmarried 
female  is  charged  with  incontinence:  and  there- 
fore, in  no  other  case  is  the  plaintiff  better  en- 
titled, in  reason  and  good  sense,  to  the  benefit 
of  that  presumption,  in  order  to  obtain  a  remedy 
for  the  scandal,  and,  which  is  of  infinitely  more 
importance,  an  opportunity  of  fairly  meeting  and 
rebutting  the  calumny. 

No  species  of  slander  can  be  more  cruel  and 
malicious  in  its  origin,  none  more  pernicious  in 
its  consequences :  yet,  unless  some  specific  da- 
mage can  be  proved,  or  the  chaise  be  committed 
to  writing,  the  suffering  party,  whose  peace  of 
mind  is  destroyed,  and  prospects  ruined,  has  no 
appeal  but  to  courts,  whose  powers,  limited  as 
they  are,  to  the  infliction  of  penance  for  the 
spiritual  benefit  qf  the  lorong-doer^  can  administer 
no  substantial  relief  or  protection  to  the  party 
v^rongeds 

Yet  it  is  this  very  jurisdiction  of  the  ecclesi- 
astical* courts,  which  has  frequently  been  as- 
signed as  a  reason  (though  surely  an  inadequate 
one)  why  the  temporal  courts  should  not  inter- 
fere to  give  a  remedy  in  damages. 
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It  has  been  said  that  were  the  courts  of  law  in 
such  cases  to  entertain  an  action,  it  would*  be 
productive  of  hardship  to  the  defendant,  who 
would  b&  twice  punished  for  the  same  offence, 
by  an  award  of  damages  in  the  temporal,  and  by 
the  infliction  of  penance  in  the  spiritual  court. 

This  mode  of  reasoning  is  evidently  fallacious: 
if  a  man  contrive,  by  one  and  the  same  act,  to 
offend  against  religion,  and  to  do  a  serious  tem- 
poral injury  to  his  neighbour ;  though  the  act  be 
one  and  the  same,  it  unites  and  comprehends 
offences  wholly  distinct,  and  it  is  absurd  to  say 
that  the  spiritual  offence  shall  protect  the  offender 
from  consequences  merely  temporal,  and  that,  by 
rendering  himself  liable  to  a  trifling  penance,  he 
shall  rid  himself  of  a  load  of  temporal  responsi- 
bility. 

The  objection,  too,  falsely  assumes,  that  the 
payment  of  damages  is  in  the  nature  of  punish- 
ment;  by  the  taw  of  England,  the  amount  of 
damages  is  in  all  cases  to  be  measured  by  the 
temporal  prejudice  sustained  by  the  plaintiff, 
and  they  are  awarded  without  any  regard  to  the 
penal  correction  of  the  defendant,  or  the  reform* 
ation  of  his  manners ;  the  reason,  at  all  events, 
is  a  strange  one  to  have  weighed  in  a  court  of 
law,  whose  records  abound  with  cases,  which 
prove,  that  for  the  same  act  a  person  may  be 
both  civilly  and  criminally  responsible. 


• . 
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Sach,  however,  is  the  law  upon  this  point 
though  formerly  much  doubt  was  entertained 
upon  it. 

In  Ann  Davis's  case  (y),  the  plaintiff  declared 
that  she  was  a  virgin  of  good  fame,  &c.  and  that 
one  Anthony  Elcock,  citizen  of  London,  of  the 
substance  of  jSdOOO,  desired  her  for  his  wife,  and 
had  thereon  conferred  with  John  Davis  her 
father,  and  was  ready  to  conclude  it,  when  the 
defendant,  knowing  the  premises,  but  intending 
to  injure  the  said  Ann,  and  to  obstruct  the  said 
Anthony's  proceedings,  published  of  the  said 
Ann  these  words^  *^I  know  Dayis's  daughter 
well,  she  dwelt  in  Cheapside,  and  there  was  a 
grocer  there  that  did  get  her  with  child;''  by 
which  the  said  Anthony  refused  to  take  her  to 
wife. 

After  verdict  for  the  plaintiff,  it  was  moved  in 
arrest  of  judgment,  that  the  words  were  not  ac* 
tionable,  because  the  defamation  was  spiritual. 
But  it  was  resolved  by  the  whole  court,  that  the 
action  was  maintainable: 

1.  Because,  if  the  woman  had  a  bastard,  she 
was  punishable  by  the  statute  of  18  Eliz.  c.  S. 

S.  That  if  the  defendant  had  charged  her 
barely  with  incontinence,  the  action  would  have 
been  maintainable,  since  the  ground  of  the  action 

# 

(y)  4  Co.  16.     • 
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was  temporal,  namely,  that  she  was  defeated  of 
her  marriage. 

But  in  subsequent  cases  [z]  the  first  of  the 
reasons  given  in  Ann  DoMs  case  was  denied 
to  be  law;  and  it  was  said,  that  the  sole  reason 
on  which  the  judgment  rested  was  the  loss  of 
marriage. 

In  Sdldmn  and  Jd^  wife  v«  Flower  {d)^  it 
was  held,  that  an  action  lay  for  calling  the  wife 
''  whore,'^  because,  by  such  means,  she  might 
lose  the  communication  and  society  of  her  neigh- 
bours. 

\uMedhurst  v.'Balaam{Jji),  the  plaintiff  declared 
she  had  several  suitors  to  marry  her ;  and  that 
the  defendant  said  of  her,  ,s'^-She  is  with  child, 
and  hath  taken  physic  iqx  it \^  by  which  she  be- 
came in  disgrace,  and  lost  the  society  of  her 
neighbours.  And  it  was  adjudged  that  the 
action  lay,  though  no  loss  of  marriage  was 
alleged. 

This  doctrine  has,  however,  been  overruled  in 
a  variety  of  casejs  (c).  .    i,  .     . 

In  Ogden  v.  TutTier  (rf).  Holt,  C,  J.  ob- 
served, ^*  To  say  of  a  young  woman  that  she 

{%)  1  Lev.  261.    Sid.  397.    Vent.  4. 

(a)  3  Mod«  120. 

(h)  1  Vin.  Ab.  393.  pi.  7.     SidL  397. 

(c)  1  Lev.  261.    2Keb.45U    }  Sid.  396.    Ld.  Ray.  1004. 

[d)  HolL  R.  40. 
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bad  a  bastard,  is  a  very  great  scandal,  and  for 
which,  if  I  could,  I  would  encourage  an  action ; 
but  it  is  not  actionable,  because  it  is  a  spiritual 
defamation,  punishable  in  the  spiritual  court/' 

In  Byron  v.  Efnes  {e).  A  young  unniarried 
woman  had  been  charged  with  gross  inconti** 
nency.  After  a  verdict  for  the  plaintiff,  it  was 
moved,  in  arrest  of  judgment,  that  the  words 
were  not  actionable,  because  they  were  of  spi- 
ritual cognizance,  and  that  no  temporal  loss  had 
accrued :  that  to  say,  ''  a  woman  has  a  bastard,^' 
was  never  actionable  before  the  statute  for  the 
provision  of  bastard  children';  and  that,  since 
the  statute,  it  had  never  been  held  actionable 
but  where  the  party  had  been  brought  within 
the  penalty  of  the  statute,  which  is  only  where 
the  bastard  becomes  chargeable  to  the  parish  ; 
that  these  words  were  most  scandalous  of  a 
young  woman ;  and  that,  had  it  been  res  tunni^ 
perhaps  an  action  would  have  Iain,  but  that  there 
were  many  authorities  to  the  contrary.  That  it 
was  a  critne  of  *  which  the  spiritual  court  had 
conusance,  and  could  censure ;  and  that  it  was 
not  reasonable  that  the  party  should  be  liable 
to  ecclesiastical  censure  and  an  action  too,  on 
which  account  Ann  Davis^s  case  had  been 
often  shaken,  and  judgment  was  given  for  the 
defendant. 

(e)  12  Mod,  106.     3  Will.  3. 
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For  similar  words  in  Greaves  v.  BUmeh^t  [f)^ 
judgment,  after  verdict  for  the  plaiDtiff,  was 
arrested;  the  court  observing,  that  they  could 
Dot  overthrow  so  many  authorities,  and  that  the 
reason  was,  that  fornication  was  a  spiritual  of* 
fence,  and  that  no  action  lay  at  Common  Law 
for  what*  the  Common  Law  took  no  notice  of. 

In  the  above  case  [g)  also,  the  court  said,  that 
if  it  were  res  nova,  it  were  reasonable  to  make 
the  words  actionable,  for  no  ^eater  misfortune 
can  befal  a  young  woman,  whose  well  doing  de-^ 
pends  upon  her  having  a  good  husband,  than  to 
be  reputed  a  whore ;  but  the  authorities  are  too 
many  and  great  to  run  counter  to  them,  the 
reason  of  them  is,  that  fornication  is  a  spiritual 
offence,  not  punishable  at  Common  Law,  and  an 
action  shall'  not  lie  for  charging  one  with  an  of- 
fence of  which  the  law  takes  no  notice,  without 
special  damages ;  and  if  Ann  Davis^s  case  had 
been  pursued  as  it  had  been  contradicted,  it 
would  do. 

From  these  and  many  similar  authorities,  it 
appears,  that  the  judges  have  long  ago  felt  tbem*- 
selves  overpowered  With  the  number  of  the  de- 
cisions upon  this  point,  constantly  regretting  that 
they  were  no  longer  at  liberty  to  determine  dif- 
ferently. 

(/)  Salk.695.    6Mod.  14S.  (9)  6  Mod.  148. 


202  CIVIL  remedy; 

Before  this  subject  is  dismissed,  it  may  be 
proper  to  remark,  that  in  the  old  decisions  upon 
this  point,  the  only  question  contemplated  seems 
to  have  been,  whether  the  words  of  incooti- 
nency  {h)  were  actionable,  as  imputing  a  crime; 
and  it  does  pot  appear  to  have  been  much  con- 
sidered, whether  they  were  not  actionable  on  the 
broeui  plqin  ground  that  they  immediately,  tend 
to  hinder  the  plaintiff's  advancement  in  life  by 
an  advantageous  marriage. 

It  may,  perhaps,  be  too  late  to  contend,  that 
the  plaintiff  is  entitled  to  recover  upon  this 
general  principle ;  the  courts,  however,  have  ma- 
nifested a  desire  to  administer  every  relief  in 
their  power  to  plaintiffs  of  this  description,  so 
that  the  most  trifling  loss  sustained  in  conse- 
quence of  such  slander,  as  of  a  dinner,  or  other 
hospitable  but  gratuitous  entertainment  (t),  will 
entitle  the  party  to  her  action. 

And,  in  general,  wherever  a  person  is  pre- 
vented by  the  slander  from  receiving  that  which 
would  otherwise  have  been  conferred  upon  him, 
though  gratuitously,  the  special  damage  will  sup- 
port an  action.  As  where,  in  consequence  of  a 
charge,  of  incontinence,    a  dissenting    preacher 


(A)  See  the  first  resolution  in  Ann  Davufs  case,  4  Coke» 
16. 
(t)  Moots  V.  Meagher  in  Error,  1  Taun.  39. 
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was  prevented  from  preaching  {k)  and  receiving 
voluntary  donations  from  his  congregation. 

(/)  So,  the  loss  of  particular  customers  by  a 
tradesman  is  an  actionable  special  damage. 

{m)  And  it  is  immaterial  in  such  case,  whe- 
ther the  words  relate  to  his  business  or  other- 
wise. 

A  mer6' apprehension  of  ill  consequences  can- 
not constitute  a  special  damage ;  so  that  it  has 
been  held  to  be  insufficient  for  the  plaintiff  to 
allege,  that  in  consequence  of  the  words,  discord 
happened  between  him  and  his  wife  (n),  and  he 
was  in  danger  of  a  divorce. 

Or,  to  allege  that  the  plaintiff  (o)  was  exposed 
to  her  parents'  displeasbre,  and  in  danger  of  be- 
ing put  out  of  their  house. 

Or,  to  say  he  lost  the  affection  of  his  mo- 
ther [p),  who  intended  him  £lOO. 

S.  How  must  the  special  damage  he  connected 
vMh  the  slander y  to  constitute  a  ground  qf 
action  9 

It  was  said  by  Holt,  C.J.  that  ^^  At  Common 

fR)  Hardey  v.  HerringjS  T.  R.  130. 
(I)   Bammy.  GUbwn,  Ld.  Ray.  831.  Sir.  566.  Bull.  N.  P.  7. 
1  Lev.  140. 
(m)  1  Lev.  140. 
(n)  1  Roll.  34. 

(o)  BoTMs  V.  BmddeUy  1  Lev.  261. 
(p)  Car.  1.     1  Com.  Dig.  tit.  Defain.  D.  30. 
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Law,  if  a  man  do  an  unlawful  act,  he  shall  be 
answerable  for  the  consequences,  especially  where 
the  act  is  done  with  the  intent  that  consequential 
damage  shall  follow  (q)" 

But  it  is  not  essential  that  the  damage  should 
be  the  necessary  and  inevitable  consequence  of 
the  slanderous  words;  it  is  sufficient,  for  in- 
stance,  if  they  impose  upon  the  plaintiff  a  vio- 
lent  and  urgent  motive  for  incurring  expense. 

In  the  case  of  Peake  v.  Oldham  (r)^  Lord 
Mansfield  expressed  an  opinion,  that  the  ex- 
penses of  an  inquest  incurred  by  a  plaintiff,  who 
had  been  wrongfully  accused  of  murder,  might 
be  considered  as  special  damage. 

The  rule  appears  to  be,  that  the  damage  muH 
he  the  mere^  natural^  and  immediate  consequence 
qf  the  wrongful  act. 

The  defendant  asserted,  that  the  plaintiff  had 
cut  his  master's  cordage  {%) ;  upon  which  the 
master  discharged  him,  though  he  was  under  an 
engagement  to  emrploy  him  for  a  term.  It  was 
held  by  the  court,  that  the  discharge  was  not  a 
ground  of  action ;  that  the  special  damage  must 
be  the  natural  and  legal  consequence  of  the  woids 
spoken ;  and  that  the  defendant  .was  no  more 
answerable  for  the  discharge,  than  if,  in  conse- 


(9)  Ld.  Ray.  480.  (r)  Cowp.  277. 

(s)   Vkan  v.  WUcoeks,  8  East,  I. 
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quence  of  the  words,  other  persons  had  assaulted 
and  thrown  the  plaintiff  into  an  horse-pond. 

The  damage  must  be  attributable  whoUy  to 
the  words ;  so  that,  where  the  reason  of  a  per- 
son's refusing  to  employ  the  plaintiff  was  found- 
ed, partly  on  the  defendant's  words,  and  partly 
on  the  circumstance  of  his  having  been  previ- 
ously discharged  by  another  master,  it  was  held 
that  no  action  was  maintainable  (/). 

And  it  has  been  said  that  [m],  where,  in  conse- 
quence of  the  words,  a  third  person  has  refused 
to  perform  a  contract  previously  made  with  the 
^  plaintiff,  and  which  he  was  in  law  bound  to  per- 
form, no  action  is  maintainable ;  for  the  plaintiff, 
in  such  case,  is  entitled  to  a  compensation  for 
the  non-performance  of  the  contract ;  and,  were 
he  allowed  to  maintain  his  action  for  the  slander, 
he  would  receive  a  double  compensation  for  the 
same  injury:  first,  against  the  author  of  the 
slander ;  and  secondly,  against  the  person  who 
had  refused  to  perform  his  agreement. 

This  doctrine  would,  in  many  instances,  be 
productive  of  hardship  to  the  plaintiff:  he  may 
resort,  it  is  true,  to  his  legal  remedy  against  the 
person  refusing  to  perform  his  contract ;  but  this 
can  scarcely  be  considered   as  a  full  and  real 


(t)   8  Ea^t,  L 

(u)  2  Bos.  &  Pull.  284.    8  East,  \ 
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compensation  to  the  party,  who,  by  the  defend- 
ant's wrongful  act,  Jias  had  a  benefit  in  pos* 
session  wrested  from  him,  and  converted  into  a 
bare  legal  right  {x). 


(x)  Besides  this,  he  may  have  bden  put  to  great  trouble, 
and  to  some  expense,  in  respect  of  which  he  could  not  obiain 
any  compensation,  in  an  action  for  the  breach  of  contract. 
It  is  notorious,  that  no  plaintiff,  in  such  an  action,  recovers 
the  whole  of  his  costs.  If  it  be  said,  that  he  does,  in  ]^;al 
consideration,  recover  his  full  costs,  it  may  be  replied,  that 
in  such  actions  it  is  by  no  means  essential  that  the  special 
damage,  which  is  necessary  to  support  the  action,  should 
amount  to  strict  legal  damage*  The  loss  even  of  a  gratuitous 
donation,  if  it  has  been  intercepted  by  means  of  the  defends 
ant's  slander,  is  sufficient  to  support  the  action ;  and  in  Peake 
V.  Oldham,  Cowp.  277.  Lord  Mansfield  held,  that  the  ex- 
penses of  an  inquest,  which  had  been  incurred  by  the  plain- 
tiff in  consequence  of  a  slanderous  imputation  of  murder,  was 
special  damage,  yet  there  the  plaintiff  was  under  no  legal  obli- 
gation whatsoever  to  incur  such  expenses.  If  one  man,  by  a 
wrongful  and  malicious  act,  is  the  immediate  cause  of  another 
man's  comi^itting  another  wrongful  act,  to  the  injury  of  the 
same  party,  there  seems  to  be  no  objection,  on  the  score  of  legal 
policy  or  morality,  to  his  recovering  a  satisfaction  from  each, 
proportioned  to  the  extent  of  the  damage  occasioned  by  each : 
he  does  not,  either  in  point  of  law  or  fact,  recover  a  dou- 
ble remedy  for  ijie  same  injury.  The  damage  immediately 
occasioned  by  the  slander,  that  is,  the  loss  of  character  and 
the  loss  of  the  immediate  benefit  of  his  contract,  and  the 
trouble  and  extra  expense  to  which  he  must  be  put  to  obtain 
compensation  for  the  breach  of  contract,  is  distinguish- 
able from  the  damage  arising  from  the  breach  of  contract 


SPECIAL    DAMAGE.  207 

The* defendant  (y)  having  libelled  a  performer 
at  a  place  of  public  entertainment,  sbe  refused  to 
sing,  and  the  proprietor  brought  his  action  on 
the  ground  of  special  damage,  alleging  that  his 
oratorios  had,  in  consequence  of  her  absence, 
been  more  thinly  attended.  But  it  was  held,  by 
the  learned  judge  who  i)resided  at  the  trial,  that 
the  injury  was  too  remote ;  that  if  the  performer 
was  really  injured,  an  action  lay  at  her  suit ;  and 
that  it  did  not  appear  but  that  her  refusal  to  per* 
form  arose  from  caprice  or  indolence. 

If  the  objectioD  were  well  founded,  it  would  extend  to  the 
exclusion  of  an  action  to  be  brought  by  any  servant  who  was 
under  a  contract  to  serve,  though  the  words  were  in  them- 
selves actionable;  for  if  an  actual  dismissal   from  service 
would  not  be  an  actionable  damage  by  reason  of  the  contract, 
there  could  be  no  sufficient  prekvmpHon  of  damage  to  support 
the  action.    It  would  be  absurd  to  sustain  an  action  upon  a 
mere  presumption  of  evil  consequences,  and  to  deny  it  where 
the  very  tonsequences  had  resulted.    It  is  also  observable, 
that  the  objection  is  inconsistent  with  all  the  cases,  many  of 
which  have  occurred  where  the  special  damage  has  consisted 
of  loss  of  marriage,  where  the  party  who,  by  reason  of  the 
slander,  broke  off  the  marriage,  was  under  a  promise  to 
marry.    Qu. ;  therefore  vide  Morris  v.  LangddU^  2  B.  &  P. 
284.     See  also  the  case  of  Newman  v.  Zachary  Aleyn^  3.  it 
was  held,  that  case  would  lie  for  falsely  representing  to  the 
bailiff  of  a  manor,  that  a  sheep  of  the  plaintiffs  was  an  estray, 
in  consequence  of  which  it  was  wrongfully  seized.     And  see 
Ld.  Holt*8  observations,  ib. 
(y)  1  Esp.  R.  48. 

P 
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The  plaintiff  having  once  recovered  damiages 
in  an  action  for  vvords,  cannot  afterwards  recover 
an  ulterior  compensation  for  any  loss  subse- 
quently resulting  from  the  same  words  {%)» 
Where  the  plaintiff  (a),  knowing  the  defendant's 
sentiments,  procures  the  publication  of  that  from 
which  damage  results,  he  will  not  afterwards  be 
at  liberty  to  ascribe  his  loss  to  the  defendant's 
act,  but  be  considered  as  the  voluntary  author  of 
the  mischief  which  follows. 

(z)  Bull.  N.  P.  7. 

(a)  3  B.  &  P.  592.    5  Esp.  R.  15. 
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CHAPTER  VIII. 


Publication  and  Intention. 

HAVING  thus  considered  the  nature,  quality, 
and  consequences  of  the  matter  communicated, 
the  next  question,  according  to  the  elementary 
division  already  announced,  is  as  to  the  act  of 
communication  by  the  defendant,  and  the  inten- 
tion with  which  he  {a)  made  it. 

It  is,  of  course,  essential  to  the  production  of 
any  loss  or  damage  to  the  plaintiff,  that  the  slan- 
derous matter  should  have  been  communicated 
or  published  to  some  third  person ;  in  this  res- 
pect, civil  differs  from  criminal  liability,  which, 
as  will  be  seen,  may  be  consummated  by  a  pub- 
lication to  the  party  defamed  without  more;  but» 
with  the  exception  of  the  case  of  libel,  the  means 
of  publication  are  indifferent,  and  do  not  affect 
the  right  of  action. 

(a)  Supra,  p.  5, 
VOL.    I.  P    2 
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In  the  case  of  libel,  it  is  sufficient  if  the  de- 
fendant be  the  partial  instrument  of  communica« 
tion,  either  by  assisting  in  its  original  construc- 
tion or  subsequent  promulgation ;  if  one  party 
were  to  dictate,  a  second  to  write,  and  a  third  to 
distribute  written  or  printed  slander,  the  plaintiff 
would  be  left  without  remedy,  unless  each  of 
these  parties  were  to  be  considered  as  responsible 
for  the  whole  effect  produced. 

The  subject  of  publication  will  hereafter  be 
discussed  as  a  matter  of  evidence;  assuming 
therefore^  for  the  present,  that  some  publication  [b) 
has  been  made  to.  a  third  person,  with  the  de- 
fendant's knowledge,  and  through  his  procure- 
ment; the  next  point  for  consideration  is—- 

The  intention  with  which  he  published. 

The  intention  of  the  publisher  may  be  regarded 
either  independently  of  the  occasion  of  publish- 
ing and  the  collateral  circumstances,  or  in  c6d« 
nection  with  them. 

First,  independently  of  the  occasion  and  cir- 
cumstances. 

It  6eems  to  be  deaf,  as  well  upon  legal  princi- 
ple as  on  those  of  morality  and  policy,  that  where 
the  wilful  act  of  publishing  defamatory  matter  de- 


(5)  See  Baldwin  v.  Elphinstone,  Bl.  Rep.  1037.  Phillips 
V.  Jarwen,  2  Esp.  624.  EdwarcTs  and  JFattonU  case,  4  Lev. 
240.  Hob.  62. 
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lives  no  excuse  or  qualification  from  collateral  cir« 
cumstances,  none  can  arise  from  a  consideration 
that  the  author  of  the  mischief  was  not  actuated  by 
any  deliberate  and  malicious  intention  to  injure, 
beyond  that  which  is  necessarily  to  be  inferred  from 
the  very  act  itself.  For  if  a  man  wilfully  does 
an  act  likely  to  occasion  mischief  to  another,  and 
to  subject  him  to  disgrace,  obloquy,  and  tem- 
poral damage,  he  must,  in  point  of  law  as  well 
as  morals,  be  presumed  to  have  contemplated 
and  intended  the  evil  consequences  which  were 
likely  to  ensue. 

To  run  the  risk  of  effecting  a  serious  injury  to 
another,  even  from  want  of  due  care  and  atten- 
tion, is  necessarily  an  offence  against  the  first 
principles  of  morality ;  and  even  were  it  other- 
wise, it  would  be  highly  impolitic  and  inconve- 
nient, as  a  rule  of  law,  to  permit  every  man  to 
destroy  the  characters  of  others,  provided  he  was 
not  actuated  by  motives  of  express  malice,  but 
acted  without  consideration,  heedless  of  conse- 
quences. 

Every  legal  analogy  which  can  be  called  in  aid 
suggests  the  saiDe  conclusion.  According  to  the 
general  and  ordinary  rules  of  law,  a  remedy  is  given 
for  every  injury,  that  is,  in  respect  of  every  wilful 
privation  of  right,  and  throughout  the  whole  of  the 
wide  range  of  decisions  on  the  subject  of  injury  to 
a  man's  person  or  property,  there  is,  perhaps,  not 
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one  to  be  found  where  the  liability  to  make  com- 
pensation is  not  necessarily  and  immediately 
consequent  upon  a  wilftil  privation  of  a  recog- 
nized legal  right,  in  the  absence  of  a  legal  justifi- 
cation or  excuse,  arising  from  collateral  circum- 
stances. Thus,  in  every  instance  where  a  for- 
cible injury  is  committed  against  the'  pcr^n  or 
property  of  another,  the  actual  intention  df  the 
author  of ^ the  mischief  is  immaterial;  it  is  suffi- 
cient that  he  did  the  act  either  wilfully,  or  even 
negligently  and  carelessly:  no  defence,  in  such 
cases^  can  be  founded  on  the  absence  of  an  ac- 
tual intention  to  effect  the  particular  mischief, 
and  none  can  be  made  in  the  absence  of  collate- 
ral circumstances,  which  furnish  some  legal  justi- 
fication  or  excuse.  In  all  such  cases,  it  is  the 
policy  of  the  law,  to  make  the  party  who  is  in 
fault  make  compensation  to  the  extent  of  the  in- 
jury, which  he  has  occasioned  to  one  who  was 
blameless ;  and  the  law  not  only  considers  him 
to  be  in  fault,  who  wilfblly  does  an  act  likely  to 
occasion  mischief,  but  also  every  one  who  pro- 
duces such  consequences  by  culpable  careless- 
ness and  inattention,  and  want  of  due  regard  to 
the,  interests  of  others.  Such  principles  apply 
themselves  to  the  particular  case  of  slander  too 
forcibly  to  require  any  laboured  application. 
When  the  law  has  once  defined  the  right  to  cha- 
racter and  reputation  r  it  follows,  as  a  legal  coase- 
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quence,  that  any  one  who  wilfbUy  deprives  ano- 
ther of  the  enjoyment  of  that  right,  offends 
against  the  law^  and  is  bound  to  make  reparation 
in  damages  co-extensive  with  the  injury. 

If  such  observations  be  well  founded,  it  is 
clear  that,  if  malice  be  used  as  descriptive  of  this 
species  of  injury,  it  must  besrinderstood  not  ge** 
nerally  of  actual  malice,  in  the  ordinary  and  po- 
pular sense  of  the  term,  or,  as  it  has  sometimes 
been  called,  medice  infaet^  but  of  malice  in  its 
legal  and  technical  sense,  as. merely  denoting  that 
which  is  to  be  inferred  from  the  doing  of  a  wrong- 
ful act,  withput  lawful  justification  or  excuse  (c). 

That  such  malice  in  law  is,  in  the  absence  of 
any  legal  justification  or  excuse,  arising  from  col- 
lateral circumstances,  sufficient  to  support  the 
action  for  slander,  seemis  now  to  be  settled  by 
iSjfiSi  current  of  authorities. 

Thus,  in  the  c^se  of  the  King  v.  Lord  Abing'^ 
dofi  {d).  Lord  Kenyop  obseryedi  that  ^^  In  order 
^CQristitute  a  libel,  the  mind  must  be  in  fault, 
'  ^qd  ahpw  a  malicious  intention  to  defame;  for  if 
publish^  inadvertently,  it  would  not  be  a  libel : 
b^t  where  a  libellous  publication  is  unexplained 
by  any  evidence,  the  jury  should  judge  from  the 
overt  act;   and  where  the  publication  contains  a 


(c)  See  Starkie  on  Evidence,  title  Malifie— Intention. 
,  (^  1  ?sp.  C.  2?8. 
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charge,  slanderous  in  its  nature,  they  should  from 
thence  infer  that  the  publication  was  malicious/^ 

In  the  case  of  the  King  v.  Phillips  (e).  Lord 
Ellenborough,  observed,  that  ^^In  case  of  li- 
bels, where  the  publication  is  proved,  the  law 
will  infer  malice/'  In  another  case(y*),  the  same 
learned  judge  observed,  that  *^  Every  unautho- 
rized publication,  which  is  detrimental  to  ano- 
ther, is,  in  point  of  law,  to  be  considered  as  mali- 
cious," • 

In  the  case  of  the  King  v.  Creevy  (g)^  Le 
Blanc,  J.  said,  that  ^^  Where  a  publication  is  de» 
famatory,  the  law  infers  malice,  unless  any  thing 
can  be  drawn-  from  the  circumstances  of  the  pub- 
lication to  rebut  the  inference/' 

In  the  case  of  the  King  v.  Alman  (A),  -  the  de- 
fendaQt»  a  bookseller,  was  convicted  of  publish- 
ing a  libel,  on  proof  of  the  sale  of  the  book,  con- 
taining the  libel,  by  a  servant  of  the  defendant, 
in  his  shop.  And  it  was  said  by  the  court,  that 
this  vfm  prima  fade  evidence  sufficient  to  ground 
a  verdict  upon ;  that  if  the  defendant  had  had  a 
sufficient  excuse,  he  might  have  shown  and 
proved  it,  and  that  any  circumstances  of  excul- 
pation or  extenuation  ought  to  have  been  esta- 
blished bv  the  defendant. 

(«)  6  East,  470. 

(/)  Brown  V.  Ctoome^  Starkie*«,  C.  297. 
(9)  2  M.  &  S.  273.  (h)  R.  v.  Alman,  5  Burr.  26B6. 
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Abbott,  L.  C.  J.  in  the  case  of  the  King  v.  Har- 
vey (f),  stated  to  the  jury,  that  *^  The  man  who 
publishes  slanderous  matter,  calculated  to  defame 
another,  must  be  presumed  to  have  intended  to 
do  that  which  his  publication  is  calculated  to 
bring  about,  unless  he  can  show  to  the  contrary, 
and  it  is  for  him  to  show  the  contrary/^  ^ 

A  wanton  disregard  of  the  feelings  of  others^ 
is,  in  point  of  law  as  well  as  morals,  inexcusable; 
so  that  it  is  no  defence  for  the  publisher  of  a 
libel,-  to  say  that  he  was  but  in  jest,  for,  as  has 
been  observed  by  a  learned  writer,  the  mischief 
to  the  party  grieved  is  no  way  lessened  by  the 
merriment  of  him  who  makes  so  light  of  \t{k). 
The  mere  absence  of  malice  in  particular  against 
the  party  whose  reputation  is  destroyed,  and  the 
excuse  that  the  real  motive  was  not  malice,  but  a 
desire  of  gain,  is  no  better  plea  than  that  which 
might  be  used  by  a  hired  assassin  (/). 

If,  however,  the  inference  of  malice  be  a  mere 


(t)  2  B.  and  C.  268. 

(*)  9  Co.  59.    Moor,  627.     Haw.  c.  73.  s;  14. 

(/ )  Haw.  P.  C.  c  73. 8. 1 4.  It  is  scarcely  necessary  to  observe 
bere»  that  these  observations  do  not  apply  where  words,  in 
themselves  offensive*  are  used  in  jest,  but  without  intention  to 
convey  any  injurious  imputation,  and  where  the  hearers  do 
not  understand  the  words  in  that  sense ;  such  cases  fall  under 
a  very  different  consideration,  for  there  is  not,  in  effect^  any 
publication  of  slanderous  matter. 
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inference  of  law,  it  is  capable  of  being  rebutted ; 
but  not,  it  should  seem,  otherwise  than  by  proof 
of  such  an  occasion  of  publishing,  as  furnishes  a 
legal  excuse  for  th^  act. 

In  the  abstract,  to  deprive  another  of  his  repu- 
tation, by  any  wilful  or  negligent  act,  is  immoral 
and  illegal ;  but  the  law,  for  wise  purposes,  and 
upon  a  principle  of  policy  and  convenience,  re- 
strains the  right  to  damages,  and  affords  a  privi- 
lege and  protection  to  many  communications, 
though  they  deeply  affect  the  characters  of  indi- 
viduals :  but  as  spch  a  protection  depends  on  con* 
siderations  of  legal  policy,  it  is  for  the  law  to 
prescribe  its  limits  and  boundaries* 

And  the  law  does  not,  as  it  seems,  extend  that 
protection  to  any  case,  merely  because  an  actual 
intention  to  injure  is  wanting,  and  unless  some  . 
recogni^sed  justification  or  excuse  be  supplied 
by  the  occasion  and  circumstances  attending  the 
publication. 

From  some  of  the  older  authorities,  indeed,  it 
appears  to  be  doubtful,  whether,  if  the  speaker  or 

writer  acted  without  malice,  in  the  common  and 

« 

popular  sense  of  the  word,  and  intending,  (it 
may  be,)  good,  rather  than  harm,  to  another,  he 
was  civilly  responsible  for  his  act. 

I  n  the  case  of  Brookev.  Sir  Henry  Montague{fn) , 

(m)  He  cited  14  H.  7.  14.  20  H.6.  84. 
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Coke  cited  a  case,  where  a  clei^ycnan,  id  a  ser- 
mon, recited  a  case  out  of  Fox's  Martyrology, 
that  one  Greenwood,  being  a  perjured  person  and 
a  great  persecutor,  bad  great  plagues  inflicted  ori 
him,  and  was  killed  by  the  hand  of  God; 
whereas,  in  truth,  h^  never  was  so  plagued,  and 
was  himself  present  at  that  sermon.  And  he 
thereupon  brought  his  action  upon  the  cajse,  for 
calling  him  a  perjured  person ;  and  the  defendant 
pleaded  not  guilty ;  and  this  matter  being  dis- 
closed upon  the  evidence,  Wray,  C.  J.  delivered 
to  the  jury,  that  it  being  delivered  but  as  a  story, 
and  not  with  any  malice  or  intention  to  slander 
any,  he  was  not  guilty  of  the  words  maliciously, 
and  BO  was  found-  not  guilty  (n). 

And  Popham  affirmed  it  to  be  good  law,  when 
he  delivers  matter  after  his  occasion  as  matter  of 
story,  and  not  with  intent  to  slander  any. 

This  case,  it  is  to  be  observed,  is  no  authority 
for  concluding  that  the  mere  absence  of  a  slan- 
derous intention  may  furnish  a  legal  defence,  in- 
dependently of  a  lawfnl  occasion  of  publishing ; 
for  there  was  in  that  case,  as  will  be  hereafter 
seen,  a  Iaif(ful  occasion  which,  in  the  absence  of 
actual  malice,  supplied  a  sufficient  justification. 
For  the  story  was  delivered  by  a  clergyman,  in 
the  course  of  discharging  the  duties  of  his  sacred 
office. 

(n)  Cto.  J.  90. 
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The  plaintiff  brought  an  action  against  one, 
for  saying  of  him,  that  he  heard  he  was  hanged 
for  stealing  of  an  horse;  and,  upon  the  evidence, 
it  appeared  that  the  words  were  spoken  in  grief 
and  sorrow  for  the  news.  Twisden,  J.  cited  this, 
as  a  case  which  he  heard  tried  before  Hobart,  J. 
who  nonsuited  the  plaintiff,  because  the  words 
were  not  spoken  maliciously,  and  all  the  court 
agreed  that  this  was  done  according  to  law(o). 

It  does  not  appear,  from  the  short  statement  of 
this  case,  Vhat  were  the  particular  circumstances 
of  the  case;  yet  it  seems,  in  principle,  that  if  any 
one,  trusting  to  an  idle  rumour,  occasions  damage 
to  another,  either  in  law  or  in  fact,  he  is,  on  the 
principles  of  natural  justice,  liable  to  render 
amends. 

He  is  at  least  guilty  of  negligence,  in  giving 
publicity  to  an  injurious  and  unfounded  ca- 
lumny. 

The  law,  in  the  ample  provision  which  it  makes 
for  the  convenience  and  exigencies  of  society^ 
necessarily  regards  the  occasion  and  circum- 
stances of  publication,  and  does  not  afford  in- 
demnity from  the  consequences  of  publication 
of  injurious  and  noxious  matter,  except  with  a 
view  to  some  useful  and  beneficial  purpose^ 
where  a  party  may  be  supposed  to  act  honestly 

(o)  Lev.  82.  Mich.  14  Car.  2.     1  Yin.  Ab.  540. 
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and  sincerely  in  the  execution  of  some  public  or 
private  duty.  The  gratification  of  curiosity,  by 
the  circulation  of  unauthenticated  rumours,  can 
scarcely  be  regarded  as  a  fit  object  of  legal  pro- 
tection. If  so,  it  follows  that  every  one  who 
ventures  to  propagate  an  unfounded  calumny, 
to  the  injury  of  the  character  of  another,  does 
it  at  his  peril,  and  that,  unless  he  can  show  some 
lawful  occasion  for  publishing,  that  is,  some 
cause  for  publishing  under  the  particular  cir- 
cumstances which  the  law  recognizes  as  afford- 
ing a  sufficient  excuse,  the  total  absence  of  an 
actual  intention  to  injure  will  not  avail  as  a 
justification. 

It  were  almost  needless  to  observe  that^  in  nu- 
meix)us  cases,  the  law  gives  an  injured  party  a 
compensation  in  damages  against  the  author  of 
the  mischief,  although  the  latter  was  actuated  by 
no  mischievous  intention.  Thus,  if  a  party,  in 
the  exercise  of  his  lawful  calling  or  business,  ca- 
sually injure  the  property  or  possession  of  ano* 
tber,  he  is  liable  to  make  compensation  in  da- 
mages^  although  he  had  no  intention  to  injure 
any  one. 

So  it  is  no  justification  or  excuse  to  a  man, 
that  he  published  a  libel,  to  the  injury  of  ano- 
ther, merelv  in  the  course  of  his  business  and  oc- 
cupation  of  a. printer,  for  he,  as  well  as  others,  is 
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bound  i30  to  carry  on  his  trade  or  business  as  not 
to  injure  others  (p). 

The  late  case  of  Prosper  v.  Bramage  {q)  affords 
an  illustration  of  these  principles ;  and  by  this  deci- 
sion^ the  application  of  the  distinction  between 
nxalice  in  law  and  actual  malice,  or  malice  in  fact, 
and  the  sufficiency  of  malice  in  law  to  support 
the  action,  seem  to  be  fully  established. 

The  plaintiffs  were  bankers,  and  the  cbai]ge 
wad,  that,  in  answer  to  a  question  put  by  one 
Lewis  Watkins,  whether  he,  the  defendant,  had 
said  that  the  plaintiffs'  bank  had  stopped,  the 
defendant's  answer  was,  it  was  true  be  bad 
been  told  so,  that  it  was  so  reported  at  C,  and  that 
DO  one  would  take  their  bills,  and  that  he  had 
come  to  town  in  consequence  himself.  It  was 
proved  that  CD.  had  told  the  defendant,  that 
there  was  a  run  on  the  plaintiffs'  bank  at  M. 
Upon  this  evidence,  it  was  left  to  the  jury  to  say 
whether  the  defendant  had  acted  maliciously  and 
with  ill-will  towards  the  plaintifis,  at)d  that  they 
ought  to  find  their  verdict  for  the  defendant,  if 
they  thought  that  he  had  not  acted  maliciously. 
After  a  verdict  for  the  defendant,  upon  a  motion 
for  a  new  trial,  the  court  (of  King's  Bench)  held, 
that  the  law  recognized  the  distinction  between 

( p)  2  St.  Tr.  7.  547.  (9)  4  B.  &  C.  247. 
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these  two  descriptions  of  malice^  viz*  malice  iti 
fact  and  malice  m  law.  That  malice,  in  com- 
mon acceptation,  meant  ill*will  against  a  person; 
but  in  its  legal  sense,  it  meant  a  wrongful  act 
done  intentionally,  without  legal  justification  or 
excuse ;  and  that,  in  ordinary  actions  for  slander, 
malice  in  fact  was  not  essential;  that  malice  in 
law  was  sufficient,  and  was  to  be  inferred  from  the 
publishing  of  the  slanderous  matter,  the.  act  being 
wrongful  and  intentional,  9nd  without  any  just 
cause  or  excuse  (r). 

(r)  Bayley,  J.  delivered  the  judgment  of  the  court,  and 
after  stating  the  circumstances  of  the  case,  observed.  "  The 
learned  judge  considered  the  words  as  proved ,  and  he  does  not 
appear  to  have  treated  it  as  a  case  of  privileged  communication ; 
but  as  the  defendant  did  not  appear  to  be  actuated  by  any  ill- 
will  against  the  plaintifis,  he  told  the  jury,  that  if  they  thought 
the  words  were  not  spoken  maliciously  ^  though  they  might  unfor- 
tunately have  produced  injury  to  the  plaintiffs,  the  defendant 
ought  to  have  their  verdict ;  but  if  they  thought  them  spoken  ma- 
liciously, they  should  find  for  the  plaintiff;  and  the  jury  hav- 
ing found  for  the  defendant,  the  question,  upon  a  motion  for 
a  new  trial,  was  upon  the  jpropriety  of  this  direction.  If  in 
an  ordinary  case  of  slander,  (not  a  case  of  privileged  commu- 
nication,) want  of  malice  is  a  question  of  fact  for  the  consi* 
deration  of  a  jury,  the  direction  was  right;  but  if  in  such  a 
case,  the  law  implies  such  malice  as  is  necessary  to  maintain 
the  action,  it  is  the  duty  of  the  judge  to  withdraw  the  ques- 
tion of  malice  from  the  consideration  of  the  jury ;  and  it  ap- 
pears to  us  that  the  direction  in  this  case  was  wrong.  That 
malice,  in  some  sense,  is  the  gist  of  the  action,  and  that. 
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So  if  the  author  of  a  libeU  though  he  never 
intended  to  publish  it^  were  so  negligent  to 
keep  it,  that  through  mere  inadvertence,  the  con- 

therefore,  the  manner  and  occasion  of  speaking  the  words  is 
admissible  in  evidence ;  to  show  they  were  not  spoken  with 
malicey  is  said  to  have  been  agreed,  (either  by  all  the  judges^ 
or  at  least  by  the  four,  who  thought  the  truth  might  be  given 
in  evidence  on  the  general  issue,)  in  Smith  v.  RuJiardion*, 
and  it  is  laid  down,  1  Com.  Dig.  action  upon  the  case  for  de- 
famation, G.  5.  that  the  declaration  must  show  a  malicious 
intent  in  the  defendant;  and  there  are  some  other  very  useful 
elementary  books,  in  which  it  is  said  that  malice  is  the  gist 
of  the  action,  but  in  what  sense  the  word  malice,  or  malicious 
intent,  are  here  to  be  understood,  whether  in  the  popular 
sense  or  in  the  sense  the  law  puts  upon  those  expressions, 
none  of  these  authorities  state.    Malice,  in  common  accepta- 
tion, means  ill*will  to  a  person ;   but  in  its  legal  sense,  it 
means  a  wrongful  act  done  intentionally,  without  just  cause  or 
excuse.    If  I  maim  cattle  without  knowing  whose  they  are,  if 
I  poison  a  fishery  without  knowing  the  owner,  I  do  it  of  ma- 
lice, because  it  is  a  wrongful  act,  and  don^  intentionally.    If 
I  am  arraigned  of  felony,  and  wilfully  stand  mute,  I  am  said 
to  do  it  of  malice,  because  it  is  intentional  and  without  just 
cause  or  excuse ;   and  if  I  traduce  a  man,  whether  I  know 
him  or  not,  and  whether  I  intend  to  do  him  an  injury  or  not, 
I  apprehend  the  law  considers  it  as  done  of  malice,  because  it 
is  wrongful  and  intentional.    It  equally  works  an  injury,  whe- 
ther I  meant  to  produce  an  injury  or  not;  and  if  I  had  no 
legal  excuse  for  the  slander,  why  is  he  not  to  have  a  remedy 
against  me  for  the  injury  it  produces  ?    And  I  apprehend  the 
law  recognizes  the  distinction  between  these  two  descriptions 

•  Will«,24. 
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tents  became  public,  to  the  detriment  of  another's 
reputation,  he  would,  no  doubt,  "be  considered 
amenable  in  damages.     He  had  no  right  to  place 


of  malice,  malice  in  fact  and  malice  in  law,  in  actions  of  slan- 
der.    In  an  ordinary  action  for  words,  it  is  safficient  to  charge 
that  the  defendant  spoke  ihem  fcdsely ;  it  is  not  necessary  to 
state  that  they  were  spoken  malido^isly.     This  is  so  laid  down 
in  Styles,  392.  and  was  adjudged  in  error  in  Mercer  v.  Sparks. 
Owen,  51.  Noy,  35.    The  objection  there  was,  that  the  words 
were  not  charged  to  have  been  spoken  maliciously;  but  the 
court  answered,  that  the  words  were  themselves  malicious  and 
slanderous,  and  therefore  the  j  ndgment  was  affi  rmed.  B  ut  in  ac- 
tions for  such  slander  as  is,  primi  facie,  excusable,  on  account 
of  the  cause  of  speaking  or  writing  it,  as  in  the  case  of  servants* 
characters,  confidential  advice,  or  communications  to  pemons 
who  ask  it  or  have  a  right  to  expect  it,  malice  in  fact  must  be 
proved  by  the  plaintiff;  and  in  EdMonson  v.  Stevenson^  B.  N. 
P.  8.  Lord  Mansfield  takes  the  distinction  between  these  and 
ordinary  actions  of  slander*     In  Weaiherstone  v.  Hawhina, 
1 T.  R.  1 10.  wbere  a  master,  who  had  given  a  servant  a  charac- 
ter, which  prevented  his  being  hired,  gave  his  brother-in-law^ 
who  applied  to  hi  m  upon  the  subject,  a  detail,  by  letter,  of  cer- 
tain instances,  in  which  the  servant  had  defrauded  him.  Wood, 
who  argued  for  the  plaintiff,  insisted  that  this  case  did  not  dif- 
fer from  the  case  of  common  libels,  that  it  had  the  two  essential 
ingredients,  slander  and  falsehood ;  thfit  it  was  not  necessary  to 
prove  express  malice,  if  the  matter  is  slanderous,  malice  is 
implied;  it  is  sufficietit  prove  publication,  the  motives  of  tbt 
party  publishing  are  never  gone  into ;  and  that  the  same  doctrine- 
held  in  actions  for  words,  no  ^press  malice  need  be  proved. 
Lord  Mansfield  said  the  general  rules  arelaid  down  as  Mt.  Wood 
baa  stated;  but  to  every  libel  there  may  be  an  implied  justifi^P 

Q 
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the  4;baracter  of  another  in  jeopardy  without  law- 
ful excuse,  (and,  in  law  as  well  as  morals,  is  re- 
sponsible for  the  injury  which  his  culpable  neg- 

cation  from  the  occasion.  So  as  to  the  words,  instead  of  the 
plaintiff's  showing  it  to  be  false  and  inalicioiiSy  it  appears  to 
be  incidental  to  the  application  by  the  intended  master  for  the 
character ;  and  Buller,  J«  said  this  is  an  exception  to  the  ge- 
neral rule,  on  account  of  the  occasion  of  writing*  In  actions 
of  this  kind,  the  plaintiff  mast  prove  the  words  *^  malir 
Clous'*  as  well  as  faUe.  BuUer,  J.  repeats  in  Pasley  v*  Anee- 
man^  3  T.  R.  5 1  •  that  for  words  spoken  confidentially  npon  ad- 
▼iceaskedy  no  action  lies,  unless  express  malice  can  be  proved. 
So  in  Hargrove  v.  Le  Breton^  4  Burr.  2435.  Lord  Mansfield 
states  that  no  action  can  be  maintained  against  a  master  for  the 
character  he  gives  a  servant,  unless  there  are  extraordinary  cih 
cumstances  of  express  malice.  But  in  an  ordinary  action  for  a  li- 
bel or  for  words,  though  evidence  of  malice  may  be  given  to  in- 
crease the  damages,  it  never  is  considered  as  essential;  nor  is 
there  any  instance  of  a  verdict  for  the  defendant  on  the  ground 
of  want  of  malice.  Numberless  occasions  must  have  oocurred, 
(particularly  where  a  defendant  only  repeated  what  he  had 
heard  before,  but  without  naming  the  author,)  upon  which,  if 
that  were  a  tenable  ground,  verdicts  would  have  been  sought 
for  and  obtained,  and  the  absence  of  any  sucb  instance  is  a 
proof  of  what  has  been  the  general  and  universal  opinion 
upon  the  point.  Had  It  been  noticed  to  the  jury  how  the  defend- 
ant came  to  speak  the  words,  and  bad  It  been  left  to  them,  as  a 
previous  question,  Whether  the  defendant  understood  Watkint 
aa  asking  for  information  for  bis  own  guidance,  and  that  the  de- 
fendant spoke  what  be  did  to  Watkins  merely  by  way  of  honest 
advice,  to  regulate  Iris  (conduct,  the  question  of  malice  m  fact 
would  have  been  proper  as  a  seamd  question  to  the  jury,  if 
their  minds  were  in  favour  of  the  defendant  upon  the  first; 
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ligence  has  occasioned.  The  legal  principle 
on  which  such  responsibility  is  founded,  is  clearly 
delivered  in  Buller's  Law  of  Nisi  Prius. 

Every  man  ought  to  take  care  that  he  does  not 
injure  his  neighbour;  and,  therefore,  whenever  a 
man  receives  a  hurt  through  the  default  of  ano- 

but  as  the  previous  question  1  have  mentioned  was  never  put 
to  the  jary,  but  this  was  treated  as  an  ordinary  case  of  slander, 
we  are  of  opinion  that  the  question  of  malice  ought  not  to 
have  been  left  to  the  jury.  It  was*  bowever,  pressed  upon  us 
with  coosideraUe  force,  that  we  ovgbt  not  to  grant  a  new 
trials  on  the  ground  that  the  evidence  did  not  support  any  «f 
the  counts  in  the  declaration ;  but  upon  carefully  attending  to 
the  declaration  and  the  evidence,  we  thi^k  we  are  not  war- 
ranted in  saying,  that  there  was  no  evidence  to  go  to  the  jury 
to  sappott  the  declaration,  and  had  the  learned  judge  inti- 
mated an  vpinion  thi^t  thete  W98  no  such  evidence,  the  pkm- 
tiff  might  have  att^pt^d  to  supply  the  defect  We,  thar^ 
fore,  think  that  we  cannot  properly  refuse  a  ^lew  trial,  upon  the 
ground  that  the  result  upon  the  trial  might  have  been  doubtful. 
In  granting  a  new  trial,  however,  the  court  does  not  mean  to 
say,  that  it  .may  not  be  proper  to  put  the  question  of  maKoe 
as  a  question  of  faot-for  the  consideration  of  the  jury;  for  if 
the  jury  should  think,  that  when  Watkins  asked  his  question, 
the  defeadapt  understood  it  as  asked  in  order  to^obtain  iaform* 
atiOn^to  f  egiilate  kis  oWui  conduct,  it  will  range  under  the  class 
•of  pnvUftgei  conmteMcation,  and  the  quesdoii  of  malke,  m 
^laot,  wiUthfittbeiaBecessary  part  of  the  jury's  inquiry':  but  it 
.(doas*  not  appear  lba$  it  was  left'to  the  (jury,  in  this  case,  to 
cosaider  whether  this  was  understood,  by  the  defei]4airt«  ^  an 
application  to  him  for  advice,  and  if  not,  tbe/qoeslioii'Of  malice 

Q2 
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ther,  though  the  same  were  not  wilful,  yet  if  it 
be  occasioned  by  negligence  or  foUy^  the  law 
gives  him  an  action  to  recover  damages  for  the 
injury  so  sustained  {g). 

This  principle  comprehends  not  only  the  in- 
stance just  mentioned,  where  a  writing  not  in- 
tended to  be  published  is,  nevertheless,  divulged 
for  want'  of  care,  but  every  case  in  which  a 
noxious  publication  results  from  mere  levity  or 
thoughtless  jocularity;  for  though  the  actual  in- 
tention to  produce  mischief  might  not  at  the  mo- 
ment actually  influence  the  mind  of^the  defend- 
ant, yet  he  was  guilty  of  a  wilful  invasion  of  the 
natural  and  absolute  right  of  another  man, — an 
act  for  which,  in  point  of  natural  justice,  he  is 
responsible,  and  from  which,  malice,  in  its  legal 
sense,  is  necessarily  to  be  inferred. 

The  plea  of  minority  affords  no  defence  to  an 

was  improperly  left  to  their  consideration.  We  are»  therefore, 
of  opinion^  that  the  rule  for  a  new  trial  must  be  absolute. 

In  the  case  of  JDunoon  v.  ThvoaiteSy  3  B.  &  C.  585.  Abbott, 
L.  C.  J,  obserred,  <<  I  take  it  to  be  a  general  rule,  that  an  act, 
unlawful  in  itself  and  injurious  to  another,  is  considered^  both 
m  law  and  reason,  to  be  done  maZtctoiuIy  toward  the  person 
injured,  and  this  is  all  that  is  meant  in  a  declaration  of  this 
sort,  which  is  introduced  rather  to  exclude  the  supposttion 
that  the  publication  had  been  made  on  some  innocent  occa- 
si<Hi,  than  for  any  other  purpose. 

[q)  B.  N.  P.  95. 
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action  for  slander  or  libel,  for  though  a  precedent 
is  to  be  found  of  a  plea  that  the  defendant  was 
an  in&nti  within  the  age  of  seventeen  (r),  the  va- 
lidity of  such  a  plea  was  denied  by  Lawrence,  J. 
in  the  case  of  Woolnoth  v.  Meadows  {s).  And 
Lord  Kenyon  expressly  stated,  that  if  an  infant 
utter  slander,  he  is  responsible  for  it  in  a  court  of 
justice  {t). 

But  though  actual  malice  be  not  essential  to 
civil  liability,  and  though  it  be  sufficient  that  the 
defendant  has  acted  wilfully,  or  even  negligently 
and  carelessly,  without  a  due  regard  to  the  cha- 
meter  and  reputation  of  another,  yet  still  the 
mere  act  of  communicating  that  which  is  slan- 
derous, will  not  subject  a  party  even  to  civil  lia- 
bility, without  some  degree  of  culpability  on  his 
part.  If,  for  instance,  a  servant  or  agent  were, 
in  the  ordinary  course  of  his  duty,  to  deliver  a 
sealed  libel,  without  any  knowledge  of  its  con« 
tents,  though  he  were  thus  the  actual  instrument 
of  publication,  yet  if  he  acted  but  as  the  agent  of 
another,  without  any  reason  for  suspecting  that 
any  wrong  was  intended,  he  would  not  subject 

(r)  5  East,  hi. 
(#)  Com.  Dig.  Pleader,  2  L.  2. 

[t]  8  T.  R.  337.    See  also  Bac.  Ab.  tit.  Infancy.    Starkie 
on  evidence,  tit.  Infiint. 
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himself  to  any  civile  stilliless  .to  any  criminal, 
responsibility.  :■..:>■. 

This  appbcacion  o(  3  jAmn  iad  ^rierkt  ptiatA- 
pie  of  natural  justice,  is  too  obvious  to  require 
further  observation  in  this  place.      ' 


\ 


^ 


CHAPTER  IX. 


Justification. — Truth. 

HAVING  thus  observed  upon,  the  question  of 
intention,  as  considered  independently  of  the  oc- 
casion of  publi^ing  and  of  all  collateral  circum- 
stances, the  subject  is  next  to  he  considered  in 
reference  to  the  occasion  and  circumstances  of 
the  act. 

These  may  either  constitute  an  absolute  and 
peremptory  defence  to  the  action,  independently 
of  the  question  of  intention,  or  they  may  supply 
a  quahfied  or  conditional  justification,  dependent 
on  the  actual  intention  of  the  party. 

The  former  class,  where  the  defence  is  wholly 
iodependent  of  the  question  of  actual  intentioo, 
is  subject  also  to  a  distinction,  dependent  on  the 
existence  or  non-existence  of  a  probable  cause 
for  the  act. 

In  the  first  place,  the  defendant  is  justified  in 
law,  and  exempt  from  all  civil  responsibility,  if 
that  which  he  publishes  be  true  (a).     For,  as  has 

(a)  It  may,  perliaps,  be  doubted,  (as  haa  already  been  lug- 
gett«d,  aupni,  p.  7,]  vhether  it  might  not  be  more  correct  xo 
consider -the /oM^  of  the  slander  as  of  the  essence  of- the 
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already  been  observed,  no  one,  in  point  of  natu- 
ral justice  and  equity,  can  have  any  title  to  a  felse 
character;  he  can  show  no  legal  interest  in  the 
suppression  of  truth,  or  in  the  continuance  of 
error ;  it  would  be  inconsistent  with  every  sound 
legal  principle  and  analogy,  to  allow  him  to  reco- 
ver damages  for  an  injury  to  that  which  he  either 
does  not,  or  at  least  ought  not,  to  possess ;  and 
it  would  be  contrary  to  the  plainest  and  most  ob- 
vious principles  of  public  policy  and  convent-^ 
ence,  to  permit  a  man  to  make  gain  of  the  loss  of 
that  reputation  and  character  in  society,  which 
he  had  justly  forfeited  by  his  misconduct  (6). 
Sir  William  Blackstone  (c),  in  his  Commenta- 

wrong,  than  to  treat  the  truth  as  a  collateral  ground  of  de- 
fence ;  and  some  reasons,  principally  technical,  have  been 
assigned  for  adopting  the  latter  course.  Supra,  p.  5,  in  the 
note. 

(h)  See  Preliminary  Discourse.  By  showing  the  truth  of 
the  slanderous  matter,  you  do  not  show  that  it  was  not  mali- 
ciously spoken  or  published,  but  merely  thai  the  party  is  not 
entitled  to  damages,  because  he  is  guilty  of  the  charge  im- 
puted. Per  Holroydy  J.  in  the  case  of  Faimutn  v.  Ives, 
5  B.  &  A.  646. 

*        t 

4  • 

Oh  similar  grounds  of  public  policy,  it  has  been  held,  that 
a  man  cannot  recover  damages  for  any  defamation  which  affects 
him  merely  in  respect  of  some  illegal  trade  or  occupation* 
Thus,  it  seems,  that  an  action  cannot  be  maintained  for  an 
alleged  libel  against  the  plaintiff,  in  his  vocation  as  an  exhi- 
bitor of  sparring  matches.    Hunt  V.  Udlf  I  Bing.  1. 

{c)  3  Bl.  Com.  125.     But  although  the  doctrine  of  the 
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ries,  seems  to  consider  the  defendant's  exemp- 
tion, in  this  instance,  as  extended  to  him  in  con- 
sideration of  his  merit,   in    having  warned   the 
public  against  the  evil  practices  of  a  delinquent. 
He  says,  that  it  is  damnum  absque  injuria,  inti- 
mating that  the  act  of  the  defendant  does  not 
constitute  a  wrong  in  its  legal  sense;  and  then 
proceeds  to  observe,  that  this  is  agreeable  to  the 
reasoning  of  the  civil  law,  *^Eum  qui  nocentem 
if^amavit  nan  est  isquum  et  honum  oh  earn  rem 
condenmari,  peccata  enim  nocentium  cognita  esse 
et  oportere  et  eocpedire^    Notwithstanding  this, 
there  seems  to  be  some  difficulty  in  supporting 
this  justification,  on  the  ground  that  the  defend- 
ant's act   is   not,   in  contemplation   of  law,    a 
urrong,  since,  as  will  be  seen,  it  is  considered  as 
such  in  the  criminal  proceeding,  and  if  the  act 
be  justifiable,  because  it  confers  a  public  benefit, 
It  must  be  so  to  all  legal  purposes;  for  it  would 
savour  too  much  of  paradox  to  say,  that  in  re- 
spect of  an  individual  claiming  a  private  compen- 
sation, the  act  is  innocent,  because  it  is  beneficial 
to  the  public,  but  that,  in  relation  to  the  pubKc 
so  benefited,  the  same  act  is  wrongful.     It  may, 
therefore,   be  more  consistent   to  consider  the 

civil  law,  in  respect  of  such  actions,  is  by  no  means  free  from 
obscurity,  the  defence  seems  clearly  to  have  been  limited  to 
those  instances  where  the  public  was  benefited  by  a  publication 
of  the  truth.    See  Preliminary  Discourse,  xxxix, 

VOL.   I.  Q  5 
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plaintiff  as  baying  excluded  himself  from  the  pro- 
tection of  the  law  by  his  own  misconduct,  than 
to  attribute  the  exemption  to  any  merit  appertaiu- 
ing  to  his  adversary. 

When  a  plaintiff  is  really  guilty  of  the  offence 
imputed,  he  does  not  offer  himself  to  the  court  as 
a  blameless  party  seeking  a  remedy  for  a  mali- 
cious mischief,  his  original  misbehaviour  taints 
the  whole  transaction  with  which  it  is  connected, 
and  precludes  him  from  recovering  that  compen- 
sation to  which  an  innocent  person  would  be  en- 
titled (c). 

That  the  truth  was  a  good  justification,  does  not 
appear  to  have  been  doubted  in  the  case  of  words 
spoken;  in  respect  of  an  action  for  libel,  indeed, 
the  contrary  has  been  maintained;  but  the  autho- 
rities upon  this  point,  though  not  numerous, 
fully  establish  the  validity  of  such  a  justification. 

In  the  case  of  the  King  v.  Roberts  {d)^  Lord 
Hardwicke,  C.  J.  is  said  to  have  thus  expressed 
himself  on  a  motion  for  an  information  against  the 
defendant :  ^<  It  is  said,  that  if  an  action  were 
brought,  the  fact,  if  true,  might  be  justified ;  but 
I  think  that  is  a  mistake,  such  a  thing  was  never 
thought  of  in  the  <:^ase  of  Harman  v.  Delany  [e.)  I 

(c)  See  Preliminary  Discourse,  xxxv. 

(d)  B.  R.  M.  and  G.  2.  MSS.  3  Bac.  Ab.  455.  Dig.  Law 
lib.  16.    Sel.  Ni.  Pri.  1st  Edit.  929. 

(e)  Str.  89a. 
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never  heard  such  a  justification  in  an  actHmfor  a 
libel  eveh  hinted  at,  the  iaw  is  too  careful  in  dis- 
countenancing such  practices;  all  the. favour riiat 
I  koawtruth  afifords  in  such  a  case  is,  that  it  may 
be  shewn  in  mitigation  of  datxidrgefr ;  ^nd^i^the  fine 
in  an  indictm^tor  information."  ^i 

.And  in  another  case,  it  was  said  by  Lee, 
Cv  J«  (;/)  (upon  the  trial  of  the  defendant  upon 
an  information),  that  it  had  always  been  holden 
tbat&etruth  of  a  libel  could  ndt  be  given  in  evi* 
dence  by  way  of  justification ;  because,  where  the 
person  chained  with  any  crime  is  guilty,  ha  ought 
to  be  proceeded  against  in  a  legal  course,  and<not 
reflected  upon  in  sud)  a  n^nner.  In  the  King' 
V.  .Bicfceiton(^),  the  Chief  Justice  (A)  observed^ 
(upon  a  motion  for  a  criminal  information)^  that 
though  truth  be  no  justification  for  a  libel,  as  it  is 
for  defamatory  words,  yet  it  would  be  sufficient 
cause  to  prevent  the  extraordi nary  interposition  -of. 
the  courts 

In  the  last  two  cases^  the  dicta  of  the  learned 
Judges  cannot  but  be  understood  as  spoken  with 
referenoe  to  the  criminal  proceeding  before  them, 
and  therefore  as  no  authorities  in  respect  of  an  ac- 
tion.— On  the  other  hand,  Hobart,  C.  J.  in  the 
case  of  Lake  v.  Hatton  (i),  said,  that  a  libel,  though 

(/)  Sel.  Ni.  Pri.  1st  Ed.  929.  [g)  Stv.  498. 

{h)  Sir  J.  Pratt.  (t)  Hob.  Rep.  i$3. 
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the  contents  be  true,  may  be  justified  in  an  action 
upon  the  case. 

And  Holt,  C.  J.  laid  it  down  expressly,  that 
'^  A  man  {k)  may  justify  in  an  action  for  words 
or  for  a  libely  otherwise  in  an  indictment." 

In  the  case  of  J.  Anson  v.  Stuart  (/),  the  truth 
was  pleaded  in  bar  of  the  action  for  written  slan- 
der,- and  no  objection  was  made,  or  exception 
taken,  either  by  the  court  or  the  plaintiff's  coun- 
sel,  to  the  defendant's  right  to  avail  himself  of  a 
defence  of  that  nature. 

Sir  William  Blackstone  seems  to  have  been  of 
opinion,  that  the  truth  was  a  good  justification 
in  case  of  an  action  for  libel;  since,  after  assert- 
ing that  it  is -a  good  defence  in  case  of  slander 
spoken  (^),  he  adds,  '^  What  was  said  with  regard 
to  words  spoken,  will  also  hold  in  eveiy  particular 
with  regard  to  libels  by  printing  or  writings  and 
the  civil  actions  consequent  thereupon  (n). 

With  respect  to  an  action  for  Scandalum  Mag* 
natum,  it  was  resolved  in  the  Earl  of  Northamp- 
ton's case  (o),  that  '^  the  publishing  of  false  ru* 
mours,  either  concerning  the  king  or  of  the  high 


(k)  11  Mod.  99.  (I)  1  T.  R.748. 

(fn)  3  Bh  Com.  125. 

(n)  See  also  3  Wood.  182;  3  Bl.  Com.  125, 14th  Ed. ;  and 
Selwyn's  Ni.  Pri.  1st  ed.  929. 
(o)  12  Rep.  133. 
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grandees  of  the  realm,  was  in  some  cases  punish- 
able by  the  Common  Law ;  but  of  this  were  divers 
opinions.  Yet  it  was  resolved  in  general,  that 
touching  the  matter  and  quality  of  the  words,  that 
they  ought  to  hejiihe  and  horrible.** 

North,  C.  J,  {p)  was  of  opinion,  that  under 
the  statute,  the  defendant  could  not  justify  in  an 
action  for  scandalum  magnatum.  But  both  At- 
kins and  Scroggs,  justices,  thought  differently; 
and  the  latter  held,  that  the  words  in  the  princi-^ 
pal  case  might  have  been  justified  by  shewing  the 
special  matter  either  in  pleading  or  evidence. 

And  in  Lord  Cromwell's  case  (^),  the  defence 
in  such  an  action  seems  to  have  been  considered 
on  the  same  footing  with  a  common  action  for 
slander.  The  general  rule,  therefore,  seems  to  be, 
that  in  action  for  words,  their  truth  is  a  good 
justification. 

The  plaintiff  was  charged  as  accessary  to  a  fe- 
lony, the  principal  having  been  acquitted;  and  it 
was  held  to  be  competent  for  the  defendant  to  go 
into  evidence  to  prove  his  guilt,  because  what 
had  passed  between  others  could  not  affect  him  (r). 

Where  (j)  the  words  imputed  a  charge  of  mur- 
der, for  which  the  plaintiff  had  been  tried  and  ac- 


(p)  2  Mod.  150.  [q]  4  Co.  13. 

(r)  Cook  V.  Field,  3  Esp.  C.  133. 
(i)  England  v.  Bourkcy  3  Esp.  C.  80. 
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quitted,  it  was  held  that  the  defendant  might  jus- 
tify specially,  and  that  'the  truth  of  such  plea 
might  be  tried.  And  it  has  been  said,  that  where 
the  defendant  justifies  <8pecially,  by  pleading. the 
truth  of  a  ca|>ital  ofTence  ioipi^bed  to  the  plain- 
tiff (^],  on  8U<:b  isstie  being  found  against  the  | 
plaintiff,  he  may  be  put  upon  his  trial  for  the  of-  i 
fence  without  the  intervention  6f  a  grand  j/iiry*  ^ 

The  justification  must  be  pleaded,  aad  proved  ^ 
with  great  precision.  Thus,  if  the  defendant  tax 
the  plaintiff  with  having  feloniously  stolen  a  sum 
of  jmoney,  it  will  be  no  justification  that  the 
plaintiff  had  in  fact  {u)  stolen  some  other  personal 
chattel* 

.(()  3  Esp.  R.  133.  Cook  v.  Field.  Many  remarkable  cases 
have  occurred,  where  the  plaintiflTs  action  for  slander  im- 
putiog  the  commission  of  a  crime,  has  occasioned  his  prosecB- 
tion  for  and  conviction  of  the  imputed  offence.  In  the  case  of 
JCo&mon  V.  Browning^  6  Mod*  '%]7.  lA*  Ho)t,  C.  J.  cited  a  case 
(PjgQt*s  case.  Cro.  Car.  383.)  where  a  mother  recovered  damages 
against  her  son-in-law,  for  having  maliciously  prosecuted  her  for 
the  murder  of  his  father,  fie,  to  reqtitte  her  kindness,  brought  an 
appeal  of  murder,  she  was  thereupon  tried  and  convicted  at  the 
King^B  Bench  (Bar,  and  cat ried  do#n  and  burnt  in  BerksKiie* 

And  the  Chielf  Justice^fEeatipqqd  tb^'Cafetof  a  plaintiff  who 
brought  bis  action,  ^the  def^dant  having  called  him  a  high- 
wayman ;  upon  the  trial  it  appeared  that  he  was  one ;  he  was 
taken  in  court,  committed  to  Newgate  and  hanged. 

And  Darnell  (adds  the  reporter)  remembered  the  like  fate, 
which  befel  a  dieatofhvt. 

(u)  Cro.  J.  676. 
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So,  where  the  defendant  {x)  said  of  a  counsellor 
at  law,  ^'  You  are  a  paltry  lawyer,  and  use  to 
play  on  both  hands/'  The  defendant  justified  as 
to  the  latter  words,  that  the  plaintiff  had  devised 
certain  articles  against  F.  R.  concerning  misde*- 
meaDO|3  supposed  to  have  been  done  by  him.-and 
afterwards  promised  F.  R.  that  he  should  not  be 
molested  by  reason  of  the  s^id  articles ;  and  yet, 
notwithstanding,  by  the  procurement  of  others^ 
the  plaintiff  endeavoured  to  prosecute  F.  R.  upon 
the  said  articles,  before  the  chancellor  and  coin* 
misaioners  of  the  Archbishop  of  Canterbury;'^ 
and  the  plea  was  held  to  be  bad  on  demurrer. 

No  suspicion,  how)ever  stroskg,  will  amount  to  a 
justification  (^).. 

Neither  is  common  fame  any  ground  fdr  justify-t 
ing  an  extra<*judicial  charge  {z). 

In  Cuddington  v.  WiUdns  (a),  which  was  an 
action  for  publishing  these  words  of  the  plain* 
tiff,  ^^  He  is  a  thief  ;^'  the  defendant  pleaded,  thai 
the  plaintiff  had  been  guilty  of  stealing  six  sheep. 
The  plaintiff  replied,  that  after  the  felony,  and 
before  the  publication  of  the  words,  he  had  been 
pardoned  by  a,  general  pardon.  Upon  a  demurrer. 


(x)  Cro.  J.  267. 

(y)  Powell  V.  P/tmkctt,  Cro.  Car.  52. 
(z)  Hutu  13.     Bridg.  62.    Brownlow,  2. 
(a)  Hob.  81. 
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this  replication  was  holden  to  be  good,  inasmuch 
as  the  guilt,  as  well  as  the  punishment,  is  taken 
away  by  a  pardon.  And  it  was  held,  that  it 
makes  no  difference  in  such  case,  whether  the 
pardon  be  general  or  special,  of  which  the  defen* 
dant  might  have  been  ignorant,  for  that  every 
person  who  publishes  slanderous  words  does  it  at 
his  peril. 

But  it  was  said,  that  if  he  had  been  con- 
victed and  pardoned  afterwards,  it  would  be  other- 
wise. 

But  (i)  a  pardon  after  a  conviction  of  perjury 
will  not  restore  the  perjured  person  to  his  credit. 

It  has  long  been  settled  (c),  that  the  truth,  if 
relied  upon  as  a  justification,  or  even  in  mitiga- 
tion of  damages,  must  be  pleaded.  And  as  the 
degree  of  certainty  and  precision  necessary  to 
complete  a  justification  of  this  nature  is  insepara- 
bly connected  with  the  form  and  rules  of  plead- 
ing, further  remarks  upon  this  topic  will  be  re- 
served for  the  division  in  which  the  technical 
mode  of  framing  the  plea  is  considered. 

(5)  Sid.  92.  (c)  Sir.  1200. 


t 


239 


CHAPTER  X. 


Q^  Publications  made  in  the  Course  of  ParUm^ 
mentary  or  Judicial  Proceedings. 

THE  law,  also,  without  regard  to  the  question 
of  intention,  and  on  grounds  of  obvious  poli- 
cy (a),  repels  the  claim  to  damages  in  respect  of 
any  publication  duly  made  in  the  ordinary  course 
of  a  parliamentary  or  judicial  proceeding.        y 

In  the  first  place  (i),  it  seems  that  no  member  of 
either  house  is  in  any  shape  responsible  in  a  court 
of  justice  for  any  thing  said  in  that  house,  however 
offensive  the  matter  may  be  to  the  feelings,  or 
detrimental  to  the  interest  of  any  individual  (c) ; 
for  policy  requires  that  those  who  are  by  the  con- 
stitution appointed  to  provide  for  the  safety  and 
welfare  of  the  public,  should,  in  the  execution 
of  their  high  functions,  be  wholly  uninfluenced 

(a)  See  Preliminary  Discourse. 

[h]  1  Esp.  R.  226. 

(c)  By  4  Hen.  8.  c.  8.  members  of  parliament  are  protected 
fh>m  all  charges  against  tbem  for  any  thing  said  in  either 
house. 

And  this  is  further  declared  in  the  Bill  of  Rights.  1  W,  M* 
St.  2.  c.  2.     See  1  Bl.  C.  164. 
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by  private  considerations.  Accordingly,  in  such 
cases,  (as  has  been  asserted  by  a  high  authori- 
ty {d) ),  courts  of  law  possess  no  jurisdiction. 
But  the  privilege  does  not  extend  beyond  the  walls 
of  the  house  to  which  the  naember  belongs ;  and 
a  peer,  who  publishes  {e)  libellous  matter  in  the 
IViblic  prints,  as  having  constituted  part  of  bis 
speech  in  parliament,  is  as  open  to  an  action  or 
prosecution  as  any  private  individual. 

The  same  rule,  as  to  impunity,  suggested  and 
governed  by  similar  principles,  applies  to  judges, 
juries,  and  witnesses,  in  respect  of  any  thing 
published  by  them  in  the  course  of  a  judicial  pro- 
ceeding. *        1 

Certain  charges  {/)  having  been  preferred  by  the 
plaintiff  against  an  officer  of  his  own  regiment,  the 
court  martial,  after  acquittal,  subjoined  the  fol- 
lowing declaration : 

"  The  court  cannot  pass,  without  observation* 
the  malicious  and  groundless  accusations  that  have 
been  produced  by  Captain  J.  against  an  officer 
whose  character  has  during  a  long  period  of  ser- 
vice, been  so  irreproachable  as  Colonel  Stewart's; 
and  the  court  do  unanimously  declare,  that  the 

(d)  Lord  Renyon,  in  the  King  v.  Lord  Abingdon.  1  Esp. 
Rep.  226. 

(e)  IL  V.  Lord  Abingdon^  1  Esp,  R.  226.  R.  v.  Creevy^  1 M. 
&  S.  273. 

(/)  2N.  R.34L 
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conduct  of  Captain  J.  in  endeavouring  felsely  to 
calumniate  the  character  of  his  comn^anding  of- 
ficei-i  is  most  highly  injurious  to  the  good  of  the 
service/*  For  this  the  plaintiff  brought  his  action 
against  Sir  J-.  Moore,  the  president  of  the  court 
martial.  Upon  the  trial  of  the  cause  before  Sir 
J.  Mansfield,  C.J.  it  appeared,  that  the  supposed 
libel  formed  part  of  the  opinion  6f  the  court,  de- 
livered by  the  defendant  to  the  Judgie  Advocate,  for 
the  purpose  of  being  submitted  to  the  king,  and 
immediately  followed  the  declaration  of  the  opi* 
nion  of  the  court  martial; — "that  he,  the  afore- 
add  Colonel  Richard  Stewart,  is  riot  guilty  of  ei- 
ther of  the  charges,  and  the  court  do  most  fully 
and  honourably  acquit  him/'  The  plaintiff  was 
nonsuited. 

And  afterwards  a  new  trial  was  refused,  on  the 
ground  that  the  words  complained  of  formed  part 
of  the  judgment  of  acquittal. 

So  it  18  held,  that  no  presentment  {g)  by  a  grand 
jury  can  be  a  fibel,  not  only  because  persons  who 
are  isiippo^d  tb  be  returned  without  their  own 
seeking,  and  are  sworn  to  act  impartially,  shaU 
be  presunied  to  have  prbper  evidfetice  for  what 
they  do ;  bbt  also,  because  it  would  be  of  the  ut- 
most ill  consequence  in  any  way  to  discourage 

ig)  Bac.  Ab.  tit.  Libel.  455.  Mo.  .627. .  Haw.  P.*C.  c.  73. 
8.  8.  See  also  the  observations  of  the  cpurt  in  Johnson  v.  Sut^ 
ton,  1  T.  R.  493. 

R  2 
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them  from  making  their  inquiries  with  that  freedom 
and  readiness  which  the  public  good  requires. 

Several  of  the  authorities  in  the  books  cited  re- 
late to  cases  of  criminal  prosecution,  but  the  rea- 
sons and  principles  are  equally  forcible,  when  ap- 
plied to  a  civil  action,  the  same  policy  in  both 
cases  opposes  itself  to  the  calling  in  question 
the  motives  of  the  parties. 

Witnesses,  like  jurors,  appear  in  court  (h)  in 
obedience  to  the  authority  of  the  law,  and  there- 
fore may  be  considered,  as  well  as  jurors,  to  be 
acting  in  the  discharge  of  a  public  duty;  and 
though  convenience  requires  that  they  should  be 
liable  to  a  prosecution  for  perjury  committed  in 
the  course  of  their  evidence,  or  for  conspiracy  in 
case  of  a  combination  of  two  or  more  to  give  false 
evidence,  they  are  not  responsible  in  a  civil  action 
for  any  reflections  thrown  out  in  delivering  their 
testimony. 

The  plaintiff  brought  an  action  (t)  i^inst  one 
L.,  and  the  defendant  being  produced  as  a  wit* 
ness  at  the  trial,  gave  evidence  that  the  plaintiff 
was  a  common  liar,  and  so  recorded  in  the  Star* 
Chamber ;  by  reason  whereof  the  jury  gave  the 
plaintiff  small  damages.     After  verdict  for  the 

(A)  See  2  lD8t  228.    2  Rolls  Rep.  198.    Pftl.  144.    IVin. 
A.  387.    Cro.  Eliz.  230. 

(t)  Brownlow  2.    Harding  v.  Bulman*    Hast.  Ih 
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plaintiff  for  this  alleged  slander,  it  was  moved  in 
arrest  of  judgment,  that  the  action  did  not  lie ;  for 
if  it  did,  every  witness  might  be  charged  upon 
such  a  suggestion,  and  judgment  was  given  for 
the  defendant  {k). 

With  respect  to  petitioners  in  parliament  (/), 
and  suitors  or  prosecutors  in  courts  of  law,  it  has 
been  held,  that  no  proceeding,  according  to  the 
r^ular  course  of  justice,  will  make  the  complaint 
amount  to  a  libel,  so  as  to  render  the  party  cri- 
minally liable,  on  the  ground  that  it  would  be  a 
great  discouragement  to  suitors  to  subject  them 
to  public  prosecutions  in  respect  of  their  applica- 
tions to  a  court  of  justice;  and  that  the  chief  in- 
tention of  the  law,  in  prohibiting  persons  to  re- 
venge themselves  by  libels  or  any  other  private 
manner,  is,  to  restrain  them  from  endeavouring  to 
make  themselves  their  own  judges,  and  to  oblige 
them  to  refer  the  decision  of  their  grievances  to 
those  whom  the  law  has  appointed  to  determine 
them  {m). 

{k)  It  has  been  doubted,  (not  miich  to  the  credit  of  the  law), 
whether  a  preconcerted  scheme  for  taking  away  the  life  of  ano- 
ther hy  false  evidence,  for  the  sake  of  ohtaining  a  statutable  re- 
ward upon  conviction,  amounts,  when  carried  into  effect,  to  the 
crime  of  murder. — See  Leach's  C.C.L.52.    Foster,  130, 131. 

(i)  See  the  resolution  of  the  House  of  Commons  in  the  case 
Kemp  V.  Gee,  9  Feb.  8.  W.  3. 

(m)  Dyer,  285.  2  Ins.  228.    2Buls.269.  Godb.840.   Pal. 
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for  a  libel,  supposed  to  be  contained  in  a  petitioD 
presented  to  the  house  for  a  redress  of  grievancesi 
and  that  all  petitions  to  them  were  lawful,  or  at 
least  punishable  by  themselves  only. 

So,  no  action  lies  for  any  all^ation,  pleading, 
or  other  matter  (r),  published  in  the  usual  course 
of  a  civil  or  criminal  proceeding  in  courts  of  jus- 
tice.  The  reason  for  which  is,  that  («)  if  actions 
should  be  permitted  in  such  cases,  those  who  have 
just  cause  of  complaint  would  not  dare  to  com- 
plain, for  fear  of  infinite  vexation.  And,  as  was 
observed  by  Lord  Mansfield,  C.  J.  (0  there  can 
be  no  scandal  if  the  all^ation  be  material ;  and  if 
it  be  not,  the  court  before  whom  the  indignity  is 
committed,  by  immaterial  scandal,  may  order  sa* 
tisfaction,  and  expunge  it  out  of  the  record,  if  it 
be  upon  the  record. 

Thus  where  («)  the  plaintiff*  declared  that  the  de- 

(r)  1  RqU.  33. 

(«)  4  Coke,  14. 

(0  2  Burr.  817. 

(u)  Az(lty  V.  Y<^iiq^  2  Burr.  817.  So  where  in  an  action 
on  the  case  by  A.  against  6.,  the  plaintiff  declared  that  he 
took  his  oath  in  B,  R.  against  B.  of  certain  matters,  to  bind 
him  to  his  good  behaviour;  and  thereupon  B.  said  falsely  and 
maliciously,  and  intending  to  scandalize  the  plaintiff,  *<  There 
is  not  a  word  true  in  that  affidavit,  and  I  will  prove  it  by  forty 
witnesses.'*  On  motion  in  arrest  of  judgment,  the  jury  having 
by  their  verdict  found  the  words  to  be  false  and  malicious,  it 
was  holden  by  the  court,  that  the  action  was  not  maintainable 
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fendaot,  in  a  certain  affidavit  before  the  court,  had 
sworn  that  the  plaintiff  in  a  former  affidavit  had 
flpworn  falsely ;  the  court  held  that  this  was  not  ac- 
tionable, for  that  in  every  dispute  in  a  court  of  jus- 
tice,  where  one,  by  affidavit,  charges  a  thing  which 
the  other  denies,  the  charges  roust. be  contradic* 
tory,  and  there  must  be  affirmation  of  falsehood ; 
and  this  being  necessary  in  a  legal  proceedings  no 
action  would  lie  for  it. 

So  in  trespass  {x)^  if  the  defendant,  in  his  plea 
of  justification,  falsely  aver  that  the  plaintiff  was 
a  bankrupt^  and  that  the  defendant  had  a  commis- 
sion upon  the  statute,  by  virtue  of  which  those 
goods  were  delivered  to  him ;  yet  the  plaintiff,  for 
the  words,  cannot  maintain  an  action. 

In  Weston  v.  Dobniet  (y),  the  plaintiff  declared, 
that  there  was  a  suit  in  the  spiritual  court  between 
one  A.  and  the  defendant,  wherein  A.  produced 
the  now  plaintiff  as  a  witness ;  that  the  defendant, 
having  a  day  given  to  except  against  the  witnesses, 
put  in  his  exceptions  in  writing,  alleging,  that  the 
now  plaintiff  was  not  a  competent  witness,  and 

because  **  the  answer  which  B»  made  to  the  affidavit  was  a 
justification  in  law,  and  spoken  in  defence  of  himself,  and  in  a 
l^al  and  judicial  way.*' — Roll.  Ab.  87.  pi.  4.  Sir  W.  Jones, 
431.  Mar.  20.  pi.  45.  Cited  by  Mr.  J.  Holroyd  in  Hodgson 
▼.  ScarleU,  1  B.  and  A.  244. 

(x)  Cro.  J.  432. 

(y)  3  Bl.  Com.  126.    10  Mod.  210.  219.  300.    Str.  691. 
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that  there  ought  not  any  credit  to  be  given  unto 
him,  because  he  was  perjured.  Whereupon  the 
plaintiff  (pending  the  suit)  brought  the  action  for 
this  scandal ;  but  the  whole  court  held  that  the  ac- 
tion  washnot  maintainable,  because  the  proceeding 
was  in  the  common  course  of  justice^  and  not  ex 
malitid. 

And  in  criminal  prosecutions,  it  seems  to  be 
perfectly  well  established,  that  no  action  will  lie 
for  any  distinct  matter  disclosed  in  the  course  of 
£luch  a  proceeding,  but  that  the  party  must  seek  his 
reo^edy  for  a  malicious  and  groundless  prosecu- 
tion, either  by  writ  of  conspiracy  or  by  a  special 
action  on  the  case,  founded  upon  the  whole  of 
the  circumstances  (»). 

Sir  Richard  Buckley  (6^)  brought  nn  action 
against  Owen  Wood,  for  exhibiting  a  bill  against 
him  in  the  Star  Chamber,  and  charging  him  with 
several  matters  examinable  in  that  court ;  and 
charging  him  further,  that  he  was  a  maiutainer  of 
pirates  and  murderers,  and  a  procurer  of  pirates 
and  murderers,  which  offences  were  not  determi- 
nable in  the  Star  Chamber. 

And  it  was  resolved  by  the  whole  court,  that  for 
any  matter  that  was  contained  in  the  bill  that  was 
examinable  in  the  said  court,  no  action  lies,  aU 


(z)  3  Bl.  Com.  126,    10  Mpd,.210.  219.  300.     Str.  691. 
(a)  4C6.  14. 
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though  the  matter  be  merely  &lde,  because  it  was 
in  the  course  of  justice;,  and  tbat.th.tft  agreed  with 
the  judgment  before  given  in  Cutler,  v.  Dixon  {h). 
But  it  was  alsai resolved,  that  for  \tbe  words-  not 
examiaahle  in  the  Star  Chamber,' ttn  action  qq  the 
case  lies^^for  that  cannot  be  in  a  course  of  ju^ti^^ ; 
and  tt^at  if  such  matter  might,  he  inserted  in  biU^ 
io  80  high  a  eourl  t<)ithe  great,  sjiander  of  the  p^r« 
ties,  and  they  cannot  answer  it  to  clear  themselves, 
Qor  have  their  action  as  well  to  clear  themselves, 
as  to  recojver  damagea  for  the  great  injury  and 
wroBig  done  them,  great  inconvenience  would 
eofiue.  ,1 

.  That  by  law,  no  .murder  or  piracy  could  be 
tried  by  .bill,  but  by  indictment  only  ;  And  there^ 
for^,  that  the  defendant  had  not  only  nristaken 
the  proper  court,  but  the  manner  and  nature  of 
the  bill  had  not  any  appeamnce  of  a  suit  in  the 
ocdinary  course  of  justicerf 
,  iButthat  if  A  man  brought  an  appeal.of  murder 
returnable  in  the  common  pleas,  no  acjtion  ^ would 
lie:  for,  though  the  writ  was  not  returnable  be- 
foie  competent  jjudges^  yet  it  is  in  the  nature  of  a 
lawful  suit,  name)y»  by  writ  of  appeal.^' 

'T^e  first  pi^  (c)  of  tliis  resolution  has  been  fre- 
quently confirmed,  and  extends  to  all  proceedings 

(6)  Dyer,  285...       .    ^  >^  m>.  ' 

(c)  2  Inst.  228.    Roll.  A.b..l?7.,pU  4f  ^  Sir  W.  Jon.  431. 
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in  the  regular  course  of  justice,  and  to  actions  for 
scandaium  magnatum  {d). 

The  defendant  (e)  brought  a  writ  of  forger  of 
false  deeds  against  Lord  Beauchamp :  and,  pend- 
ing the  writ,  Lord  B.  brought  an  action  for  the 
scandal.  The  defendant  justified  by  his  having 
the  said  writ  before.  Upon  demurrer,  the  justifi- 
cation was  holden  to  be  good^  and  out  of  the  in- 
tendment of  the  law  and  statutes  of  slander. 

And  if  the  publication  be  made  in  the  course  of 
a  judicial  proceeding,  it  does  not  appear  to  be  es« 
sential  to  the  justification  that  the  defendant 
strictly  observed  the  technical  mode  of  proceeding. 

The  plaintiff  declared,  that  he  made  an  affidavit 
to  have  the  defendant  bound  over  to  his  good  be- 
haviour :  and  that  the  defendant,  in  the  hearing  of 
the  justices  and  officers  {/)  of  the  court  and  others 
present,  said,  '^  There  is  not  a  word  of  truth  in  that 
affidavit,  and  I  will  prove  itdby  forty  witnesses.*' 
And  it  was  held  that  the  words  were  justifiable, 
being  in  a  judicial  way. 

And  the  same  rule  obtains  where  application  is 
made  in  the  usual  course  to  a  magistrate  or  other 
peace  officer. 

The  defendant  went  to  a  justice  {g)  of  the  peace 

(d)  2  Buls.  269.    2  Burr.  808.    3  Bac  Ab.  492. 

(e)  Lord  Beauchamp  v.  Shr  JR.  Croft,  Dyer,  285. 
(/)  Jo.  341.    Mar.  20.    BwUton  v.  Ckqpham. 
{g)  Hutt.  1 13.    Ram  v.  LamUy. 
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for  a  warrant  against  the  plaintiff,  fot  stealing  his 
ropes.  The  justice  said,  "  Be  advised,  and  look 
what  you  do  :*'  and  the  defendant  replied,  "  I 
will  chaise  him  with  flat  felony,  for  stealing  my 
ropes  from  my  shop." 

The  court  agreed,  that  these  words  being  spoken 
to  a  justice  of  the  peace,  when  he  came  for  his 
warrant,  which  was  lawful,  would  not  maintain  an 
action,  for  if  they  could,  no  other  would  come 
to  a  justice  of  the  peace  to  inform  him  of  a  felony. 
But  where  the  question  arose,  whether  the  clerk 
to  a  magistrate  could  be  called  on  as  a  witness, 
to  state  whether  he  had  not,  by  the  defendant's 
orders,  written  an  extra-judicial  affidavit  (which 
was  charged  in  the  declaration  to  be  a  libel),  and 
delivered  it  to  the  magistrate.  Wood,  B.  ruled, 
that  the  question  tended  to  criminate  the  witness, 
though  he  acted  merely  as  a  clerk  (A). 

(h)  Moloney  v.  BattUy^  3  Camp.  210.  The  learned  Baron 
observed^  '^  I  think  the  questions  proposed  tend  to  criminate 
the  witness.  The  affidavit  which  he  is  supposed  to  have  co« 
pied  and  delivered  to  the  magistrate  is  alleg^  by  the  plaintiff 
to  be  libellous,  and  it  was  extra-judicial ;  therefore^  all  con- 
cerned in  writing  and  publishing  it  are  in  point  of  law  guilty 
of  a  misdemeanor.  Had  the  affidavit  been  made  in  the  course 
of  a  judicial  proceeding,  no  indictment  nor  action  could  have 
been  maintained  against  the  clerk,  whatever  might  have  been 
the  nature  of  its  contents.  But  the  affidavit  being  voluntary 
and  extra-judicial,  1  cannot  take  notice  that  the  person,  before 
whom  it  is  pretended  to  be  sworn,  was  a  magbtrate,  or  allow 
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By  the  latter.resolution,  inftbe-icasie  oiAieJdey 
V.  FFbofi?(i),  the  court  decided  -that  scandalous 
matter  wiquld.  be  mcti<mabiB^  if  exhibited 'by  nieane 
of  an.  iiiaproper  process,  und\n  a  oou^t  which  had 
no  jurisdiction  over  the  subject  matter ;  .  but  it 
plainly  app^^urs  that  th^  court^eld,  that  both  im- 
propriety of  process  and  want  of  jiirisdictioB  must 
concur  to  deprive  the  dejfendant  of  bis  justification ; 
for  it  was  expressly  said,  that  the  bringing  a  writ 
of  appeal  of  murder  in  the  Common  Ple^s  wouM 
not  be  actionable  ;  since,  though  they  wanted  ju- 
risdiction in  the  particular  instance,  yet  that  the 
proceeding  by  writ  of  appeal  was  in  the  natuhe  of 
a  lawful  suit..  •' 

r 

I  1 

any  privilege  to  those  who  were  employed  v^  framing  ic  The 
witness  is  in  the  common  situation  of  a  person  who  has,  without 
authority,  writteil  a  ^opy  of  a  libel  and  delivered  it  to  a  third 
person.  If  his  master,  or  if  the  magistrate,  had  ordered  Mm 
to  do  so,  this  would  have  been  no  justification.  It  has  been 
held^^  tbf^  the  mere  delivery  of  a  libel  to  a  thiid  person,  by  one 
conscious  of  its.  contents,  amounts  to  a  publication,  andisaa 
indictable  offence.  I  tak«  the  question  to  be,  whether  tb^ 
witness  was  not  concerned  in  writing  the  affidavit,  anddi^ltver- 
ing  \X  to  the  magistr^td,  piadLthisltim  6l  opinion  he  is  net 
bound, to  att9wer%  ,  So  in  the-.case  of  M*Otegor  y.ThUHskeg,  3 
B,  &  C.  24,  it  was  I. held  tobe.no  ^swfer  to  the  action,  thai 
the  m^ttec  published  by  the  defendants  was- a  cortect  teport  of 
what  actually,  toojk  place  in  the  presence  of  a  bagifirtrate^  inas- 
mucjbi  a9  it  appeaned  that  i  he  tas  not  then  ^lled  on  to  act, 
either  iii.;a  judicial  ot.magisterial  capacity. 
■     (t)  4  Co.  14.         
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In  Lake  v.  King  (A),  the  court  said^  that  not« 
withstanding  what  was  reported  in  Buckley^s  case, 
it  was  held  that  want  of  jurisdiction  will  hot  mak^ 
a  libel,  for  it  is  only  the  error  of  counsel. 

Powel,  J.  (/)  is  reported  to  have  said,  "  I  have 
heard  my  Lord  Hale  say,  that  for  putting  matters 
in  a  bill,  of  which  the  court  hath  no  cognizance, 
action  does  not  lie  against  the  plaintiff,^^  though 
in  the  fourth  report  it  is  laid  down  otherwise. 

Serjeant  Hawkin8(m),  in  his  Pleas  of  the  Crown, 
observes,  <*  It  has  been  holden  by  some,  that  no 
want  of  jurisdiction  of  the  court,  to  which  such  a 
complaint  is  exhibited,  will  make  it  a  libel,  be- 
cause the  mistake  of  the  court  is  not  imputable  td 
the  party,  but  to  his  counsel^  Yet,  if  it  shall  ma- 
nifestly appear,  from  the  whol^  circumstances  of 
the  case^  that  a  prosecution  is  entirely  false,  mali- 
cious, and  groundless,  and  commenced  not  with  a 
design  to  ^o  through  with  it,  but  to  expose  the  de- 
fendant's character  under  a  shew  of  legal  proceed- 
ing, I  cannot  see  any  reason  why  such  a  mockery 
of  public  justice  should  not  rather  aggravate  the 
offence  than  make  it  cease  to  be  one,  and  make 
SQch  scandal  a  good  ground  of  indictment  at.  the 
suit  of  the  king,  as  it  makes  the  malice  of  the  pro- 

(k)  1  Yin.  Ab.  389.  note  to  pi.  67. 
(Z)  2  Lut  1571. 

(m)  PI.  Cr.  73.  s.  8.    See  also  Serj.  Williams's  note,  1 
Saund.  132. 
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oeeding  a  good  foundation  of  an  action  on  the  case, 
at  die  suit  of  the  party,  whether  the  court  had 
jurisdiction  or  not." 

From  these  authorities  it  may  be  collected  g^tie* 
rally,  that  an  action  qf  slander  cannot  he 
tainedfor  any  thing  said^  or  otherwise  pubi 
either  by  a  judge  ^  a  party  (»),  or  a  witneMf 
the  due  course  qf  a  judicial  proceedings  to 
criminal  or  civile  though  for  a  malicious  and 
groundless  prosecution,  an  action,  and  perhaps 
an  indictment,  may  be  supported,  founded  on  the 
whole  proceeding  (o). 

It  must,  however,  be  recollected,  that  the  jus* 
tification  does  not  extend  to  any  publishing  which 
the  usual  course  of  judicial  proceeding  does  not 
warrant.  Thus,  in  Lake  v.  King,  the  great  doubt 
was,  not  whether  the  exhibiting  the  petition  to 
parliament  was  lawful  or  not,  but  whether  the  de- 
fendant was  warranted  in  printing  and  publishing 
it  in  the  manner  alleged  (p)  in  his  plea. 
^L  And  so,  in  the  case  o^  Hare  v.  MeUer^q),  it 
was  adjudged  to  be  lawful  to  present  a  petition  to  the 
queen,  though  reflecting  upon  the  character  of  the 
plaintiff;  but  deemed  to  be  actionable  afterwards 

(n)  As  to  the  case  of  an  advocate,  vide  infra, 
(o)  Vide  infra. 
(p)  1  Saund.  132. 

(q)  3  Lev.  169.  See  also  4  Rep.  14.   See  also  R.v.  Creepy, 
I  M.  &  S.  273,  and  the  ensuing  chapter. 
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ivulge  the  contents  to  the  disgrace  of  the 
on  intended.    \^ 

though  it  be  matter  of  public  policy,  that 
ffies  for  the  exercise  of  authority  in  the  dis- 
of  an  officer  should  be  made  known, 
seems  that  such  a  publication  must  be 
according  to  the  nature  of  the  official  duty 
defendant. 
lus  In  the  case  of  Oliver  v.  Bentinck{u)^  al- 
igh  it  was  held  that  the  defendant,  being 
Governor  in  Council  of  Fort  St.  George,  would 
be  justified  in  publishing,-  according  tp  the  fact, 
that  the  Court  of  Directors  had  resolved  to  dis- 
miss the  plaintiff  from  the  service  for  a  gross  viola- 
tion of  the  trust  reposed  in  him  as  commanding 
officer  of  the  Molucca  Islands,  and  that  he  the  de- 
fendant had  been  ordered  to  erase  his  name  from 
the  army  list,  yet  it  was  held,  that  it  was  essential 
to  the  defendant's  plea  to  show  on  what  account 
it  was  part  of  his  duty  to  publish  the  alleged 
libel  {x). 

(tt)  3  Taunt.  456. 

(x)  And  for  want  of  sfaewiag  this,  the  plea  was  held  to  be 
defective,  but  leave  was  given  to  amend. 

Mansfield,  C.  J.  observed,  that  it  was  better  for  the  company, 
for  the  country,  and  for  the  plaintiff  himself  (according  to  the 
report,)  that  the  cause  of  his  dismissal  should  be  stated,  than 
that  it  should  be  supposed  that  the  East  India  Company  did  it 
mo  arhitno. 

Heath,  h  observed,  that  it  was  the  constant  [pictice  here, 

5 
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Where,  however,  a  party  daims  title  to  aa 
estate,  to  the  injury  of  the  real  owner,  though  he 
does  it  extra-judicial ly,  yet  is  he  not  liable  in  an 
ordinary  action  for  slander  of  title,  but  Eiiust  re- 
cover, if  at  all,  by  means  of  a  special  action  on  the 
case,  shewing  that  there  was  no  colour  or  pro- 
bable cause  for  the  claim  (y). 

that  when  a  delinquent  has  beeii  brought  to  a  court-martiaU  the 
commander  in  chief  has  directed  the  sentence  to  be  read  at 
the  head  of  every  regiment. 

Lawrence,  J.  said,  **  I  suppose  the  plaintiff*8  object  vns  to 
by  before  a  jury  the  circumstances  of  this  gentleman's  con- 
duct, by  a  question  to  be  raised  on  this  record ;  that  could  never 
be  permitted  in  this  form ;  but  the  plea  is  certainly  defective, 
for  the  order  is  issued  to  the  governor  in  council ;  and  it  u 
not  ^hown  that  what  the  defendant  did  he  did  as  governor  in 
council,  he  only  pleads  that  he  did  it  as  govefoor,  and 
not  show  how  it  became  his  duty  to  do  this  in  his  ii 
capacity  as  governor. 

Chambre,  J.  *' The  only  doubt  I  have  is,  that  the  plea  does 
not  state  on  what  account  it  became  an  act  in  the  execution  of  the 
defendant's  duty  to  publish  this.  Can  we  suppose  that  he  had 
a  right  to  publish  it  in  hand-bills  and  newspapers  ?  The  only 
authority  he  shows  is  for  erasing  the  name  from  the  army  list, 
not  for  the  publication. 

(y)  Sir  G.  Gerard  v.  DMenson,  4  Co.  28.  GouUmg  v. 
Herring^  infra.  290. 
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CHAPTER  XL 


Parliamentary  and  Judicial  Reports. 

UPON  the  question,  how  far  the  reporting  of 
parliamentary  proceedings  can  be  deemed  libeU 
lous,  some  difference  of  opinion  has  prevailed. 

Upon  an  information  against  the  defendant, 
for  publishing  (a)  "  Dangerfield's  Narrative,"  he 
pleaded  that  he  was,  at  the  time  of  the  publica* 
tion,  Speaker  of  the  House  of  Commons,  and,  as 
such,  had  a  right  to  publish  the  votes  and  acts  of 
the  house,  and  that  the  narrative  was  printed  and 
published  as  parcel  of  the  proceedings  ;  and  not- 
withstanding this,  the  court  gave  judgment  for 
the  king(£). 

But  in  th^Kingy.  Wright  {c)^  an  application 
was  made  to  the  Court  of  King's  Bench  to  grant  a 
criminal  information  against  the  defendant  for  print- 
ing and  publishing  a  libel  on  an  inTlividuaU    Upon 

(a)  R.  V.  Williams.  2  Show.  R.  47L  Comb.  18.  See  Sir 
R«  Atkyns  on  the  Power  of  Parliament. 

(6)  This  case  was  reprobated  by  Lord  Kenyon»  C.  J.  and 
Grose,  J.  giving  judgment  in  the  King  v.  Wright^  8  T,  R.  293. 

(c)  8  T.  R.  293, 

S2 
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the  defendant's  affidavit,  itappeared  that  the  charge 
complained  of  was  a  paragraph  contained  in  the  re- 
port of  the  Committee  of  Secrecy  of  the  House  of 
Commons,  a  literal  copy  of  which  he  had  pub- 
lished. 

After  hearing  counsel  on  the  part  of  the  appli- 
cant, the  information  was  refused,  LordKenyon, 
C.  J.  observing,  "  As  this  was  a  true  copy  of  the 
report  of  the  House  of  Commons,  I  think  there 
was  not  the  least  pretence  for  the  motion ;  the  ap- 
plication supposes  that  the  publication  is  a  libel, 
but  it  is  impossible  to  admit  that  the  proceeding  of 
either  of  the  houses  of  parliament  is  a  libel. 

"  The  case  of  Sir  W.  Williams,  which  was  prin- 
cipally relied  on,  happened  in,  the  worst  of  times, 
but  that  has  no  relation  to  the  present  case.  There 
the  publication  was  the  paper  of  a  private  indi- 
vidual, and  under  pretence  of  the  sanction  of  the 
House  of  Commons,  an  individual  published;  but 
this  is  a  proceeding  by  one  branch  of  the  legisla- 
ture, and  therefore  we  cannot  inquire  into  it." 

Grose,  J.  said,  ^^  On  looking  into  the  judicial 
proceedings  of  this  court,  I  find  no  instance  of 
such  an  information  as  the  present ;  the  case  of  Sir 
W.  Williams  is  most  like  this,  but  it  must  be  re- 
membered, that  that  was  declared  by  a  great  au- 
thority to  be  a  disgrace  to  the  country. 

Lawrence,  J.  observed,  "  It  has  been  said,  that 
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the  publication  of  the  proceedings  in  courts  of  jus- 
tice, when  reflecting  on  the  character  of  an  indi- 
vidual, is  a  libel ;  to  support  which  position,  the 
case  of  Waterfield  v.  the  Bishop  of  Chichester  has 
been  cited  {d) ;  but,  on  examining  that  case,  it  ap- 
pears that  the  charge  there  was,  that  the  plaintiff 
had  not  published  a  true  account.    The  proceed- 
ings of  courts  of  justice  are  daily  published,  some 
of  which  highly  reflect  on  individuals,  but  I  do  not 
know  that  an  information  was  ever  granted  against 
the  publisher  of  them.    Many  of  these  proceedings 
contain  no  point  of  law,  and  are  not  published  un» 
der  the  authority  or  the  sanction  of  the  courts^-but 
they  are  printed  for  the  information  of  the  public. 
Not  many  years  ago,  an  action  was  brought  in  the 
Court   of  Common    Pleas    by   Mr.   Curry  (^), 
against  Walter,  the  proprietor  of  the  Times,  for 
publishing  a  libel  in  the  paper  of  "The  Times  ;*^ 
which  supposed  libel  consisted  in  merely  stating 
a  speech  made  by  a  counsel  in  this  court,  on  a 
motion  for  leave  to  file  a  criminal  information 
against  Mr.  Curry.     L.  C.  J.  Eyre,  who  tried  the 
cause,  ruled  that  this  was  not  a  libel,  nor  the  sub- 
ject of  an  action,  it  being  a  true  account  of  what 
bad  passed  in  this  court;  and  in  this  opinion  the 
Court  of  Common  Pleas  afterwards,  on  a  motion 
for  a  new  trial,  all  concurred,  though  some  of  the 

(d)  2  Mod.  118.  (c)  1  B.  &  P.  536. 
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judges  doubted  whether  or  not  the  defendant  could 
avail  himself  of  that  defence  on  the  general  issue : 
though  the  publication  of  such  proceedings  naay  be 
to  the  disadvantage  of  the  individual,  the  having 
these  proceedings  made  public  more  than  coun- 
terbalances the  inconveniences  to  the  private  per- 
sons whose  conduct  may  be  the  subject  of  such 
proceedings.  The  same  reasons,  also,  apply  to 
the  proceedings  in  parliament;  it  is  of  advantage 
to  the  public  and  even  to  the  legislature  besides, 
that  true  accounts  of  their  proceedings  should  be 
generally  circulated,  and  they  would  be  deprived 
of  that  advantage  if  no  person  could  publish  their 
proceedings  without  being  punished  as  a  libeller.** 
Though,  therefore,  the  defendant  was  not  autho- 
rized by  the  House  of  Commons,  to  publish  the 
report  in  question,  yet  as  he  only  published  a  true 
copy  of  it,  I  am  of  opinion  that  the  rule  ought 
to  be  discharged.'* 

This  case  calls  for  several  observations.  In  the 
first  place  the  only  question  before  the  court  was, 
whether  under  the  circumstances  they  would  per- 
mit a  criminal  information  to  be  filed,  a  matter 
which  is  usually  regarded  as  discretionary.  In 
the  next  place  it  is  to  be  remarked  that,  although, 
the  learned  judges  gave  reasons  for  refusing  the 
rule,  which  if  well  founded  would  go  to  the  gene- 
ral  extent  of  sanctioning  all  true  reports  of  par- 
liamentary and  judicial  proceedings ;  yet  that^  ac- 
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cording  to  several  late  decisions^  the  legal  privilege 
of  publishing  such  proceedings  is  subject  to  very 
considerable  limitations.  And,  that  the  authority 
of  this  case  to  so  great  an  extent  has  been  nluch 
questioned  {/). 

Notwithstanding  the  analogy  assumed  to  exist 
between  the  publication  of  parliamentary  proceed- 
ings and  of  judicial  reports,  there  seems  to  be  a 
wide  and  manifest  distinction  between  them. 
With  respect  to  iMny  parliamentary  proceedings^ 
so  far  it  is  ftom  being  legally  essential  to  the 
interests  of  the  pubKc  that  they  should  be  di- 
vulged, rtkat  a  party  who  publishes  them  iS  in 
strictness  guilty  of  a  breach  of  privilege.  Courts 
of  justice,  on  the  other  hand,  ate  open  to  all,  the 
common  law  of  the  land  is  to  be  leartied  princi- 
pally by  attention  to  the  practice  and  proceedings 
of  such  courts,  and  therefore  it  is  of  essential  im- 
portance to  the  public  that  such  proceedings 
should,  to  a  great  extent  at  least,  be  communi- 
cated to  all. 

And  the  eoort  m  holdriig,  that  no  pwrHamentary 
pfoceediftg  can  be  deemed  libeWous,  seem  to  have 
regarded  the  subject  too  abstractedly,  and  without 

(/)  See  the  observations  of  Lorf  Ellenborough,  C.  J.  and 
Grose,  J.  in  Stilesy.  Nokes,  7  East,  493.  R.  v.  Fisher,  2 Camp. 
563.  R.  V.  Fleet,  1  B.  &  A.  379.  -R.  v;  Carlile,  3  B.  &  A. 
167.  Levois  v.  Clement,  3  B.  &  A.  702.  Flint  v.  Pike,  4  B. 
&C.  473. 
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reference  to  the  time,  occasion,  and  circumstances 
attending  the  publication. 

The  question  whether  a  particular  publication 
shall  be  deemed  to  be  illegal  or  even  criminal^ 
may  depend  not  merely  on  the  matter  pub- 
lished, but  on  the  occasion  and  circumstances  of 
the  publishing.  It  frequently  happens,  that  the 
publication  of  that  which  is  injurious  is  not  justi- 
fiable, although  the  original  publication  was  privi- 
leged and  sanctioned  by  the  particular  occasion 
and  circumstances  {g).  Thus,  in  Lord  Abingdon's 
cas^,  it  was  held  that  a  peer  who  publishes  libel- 
lous matter  in  the  public  prints,  as  having  consti- 
tuted part  of  his  speech  in  parliament,  is  as  open 
to  an  action  or  prosecution  as  any  private  in- 
dividual [h). 

And  in  the  case  of  the  King  v.  Creevy  (t),  it 

{g)  See  Lake  v.  King^  1  Saund.  131.  supra.  There  it  was  held 
that  the  printing  a  petition  to  the  House  of  Commons^  for  the 
use  of  the  memhers  of  that  hous^^  was  justifiable,  because  that 
was  according  to  the  ordinary  course  of  proceeding,  but  that 
any  other  publication  not  authorized  by  parliamentary  practice 
would  have  been  illegal.-  So  in  the  case  of  Flint  v.  Ptfte, 
4  B.  &  C.  473.  it  was  held  that  it  was  not  justifiable  to  publish 
the  speech  of  a  counsel  reflecting  on  the  character  of  an  indi- 
vidual, although  no  action  was  maintainable  against  the  counsel. 

(A)  R.  V.  Lord  Abingdon,  1  Esp.  C.  226. 

[i]  1  M.  &  S.  273.  Le  Blanc,  J.  at  the  trial,  in  summing 
up  to  the  jury,  informed  them  that  they  were  to  consider,  whe- 
ther the  publication  tended  to  defame  the  prosecutor;  that  he 
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was  held,  that  a  member  of  the  House  of  Com- 
mons was  liable  to  be  convicted  on  an  indictment 
for  a  libel,  in  publishing  in  a  newspaper  the  re- 
port of  a  speech,  delivered  by  him  in  the  house, 
which  contained  libellous  matter  upon  an  indi- 
vidual. 

On  principles  of  public  convenience  the  ordi- 
nary rule  is,  that  no  action  can  be  maintained  in 
respect  of  a  fair  and  impartial  report  of  a  judicial 
proceeding. 

This  rule  is  subject  to  several  natural  and  ne- 
cessary limitations,  first,  as  to  the  mbject  matter 
of  the  report,  and  secondly,  as  to  the  manner  in 
which  the  proceeding  is  reported. 

was  of  opinion,  that  it  did,  but  left  the  question  to  them.  He 
further  stated  that  where  the  publication  is  defamatory,  the  law 
infers  malice,  unless  any  thing  can  be  drawn  from  the  circum- 
stances attending  the  publication  to  rebut  that  inference,  and 
left  it  to  them  to  say  whether  the  circumstances  did  rebut  that 
inference ;  informing  them  that  in  point  of  law  the  circum- 
stance of  its  being  a  publication  of  a  speech  delivered  by  a 
member  of  the  House  of  Commons,  did  not  rebut  it.  The 
jury  found  the  defendant  guilty,  and  the  Court  of  King's  Bench 
afterwards  held  that  the  conviction  was  proper.  Lord  Ellen- 
borough  in  reference  to  the  observations  of  the  court,  in  the 
case  of  The  King  v.  Wright^  said  he  should  hesitate  in  pro- 
nouncing it  to  be  a  proceeding  in  parliament.  He  also  observed 
that,  when  it  became  necessary  to  discuss  the  case  of  Curry  v. 
WalteTy  he  should  say  that  the  doctrine  there  laid  down  must  be 
understood  with  very  great  limitations,  and  that  he  should  ne- 
ver fully  assent  to  the  unqualified  terms  attributed  in  the  re- 
port of  that  case  to  Eyre,  C.  J. 
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First  as  to  the  subfect  matter.  As  die  privilege 
in  such  cases  is  founded  upon  grounds  of  public 
policy  and  convenience,  it  ceases  where  the  nature 
of  the  investigation  is  such,  that  to  pubKsh  it 
would  obviously  be  offensive  and  injurious  to  the 
public,  as  where  it  involves  blasphemous  or  inde- 
cent matters.  Where  the  very  object  of  the  inquiry 
was  to  protect  the  interests  of  religion,  morali^, 
decency,  and  good  order,  by  repressing  impious 
blasphemous  and  obscene  or  seditious  publications, 
it  would  not  only  be  impolitic  but  weak  and  absurd 
to  .allow  the  same  matters  to  be  afterwards  pub- 
lished with  impunity  as  parcel  of  the  judicial 
proceeding. 

In  the  case  of  the  King  v.  CarUle  (jr),  a  criminal 
information  was  granted  against  Mary  Carlile,  for 
a  libel,  entitled  the  mock  trial  of  Mr.  Gariile,  but 
which  contained  a  correct  account  of  what  had 
taken  place  upon  that  trial,  in  the  course  of  which 
the  whole  of  Paine V  Age  of  Reason  had  been 
read.  And  the  court  held,  that  though,  as  a  gene- 
ral position,  it  was  certainly  lawful  to  publish 
the  proceedings  of  courts  of  justice,  yet  that  it 
must  be  taken  with  this  qualification,  that  what 
is  contained  in  the  publication  must  be  neither 
defamatory  of  an  individual,  tending  to  excite 
disaffection,  nor  calculated  to  offend  the  morals 
of  the  people ;  for  if  its  contents  were  calculated 
to  produce  such  effects,  instead  of  disseminating 

(k)  3  B.  &  A.  167. 
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useful  knowledge,  it  would  produce  great  mis- 
chief {I). 

The  publication,  also,  of  ex-parte  proceedings 
in  criminal  cases  is  not  only  not  privileged  by 
the  law,  but  is  regarded  as  a  great  raisdemeanoF. 
Where  the  evidence  is  ex-parte,  the  party 
charged  has  no  means  of  establishing  a  defence, 
and  such  premature  statements  tend  to  excite 
undue  prejudices  against  the  accused,  and  to  de- 
prive him  of  the  benefit  of  a  fair  and  impartial 
trial ;  and  therefore,  in  several  instances,  the  pub- 
lication of  matters  of  criminal  charge,  contained 
in  depositions  before  magistrates,  has  been  held 
to  be  indictable  (m). 

(/)  See  the  observations  of  Bests  J.,  ibid.  Bay1ey»  J.  ob- 
served, that  the  case  of  Curry  y*  Walter  must  be  taken  with 
great  qualifications. 

(m)  See  the  King  v.  Fisher  and  others,  2  Camp.  563. 
The  printer,  publisher,  and  editor  of  a  public  newspaper, 
were  indicted  for  publishing  a  paragraph,  purporting  to 
contain  the  examinations  before  a  magistrate,  upon  a  charge 
brought  against  the  prosecutor  by  Mrs.  Popplewell ;  the  pub- 
lication then  proceeded  to  assume  the  truth  of  the  depositions, 
and  the  guilt  of  the  prosecutor,  and  to  pronounce  that  he 
would  meet  with  the  reward  due  to  his  villainy. 

It  was  contended,  on  the  authority  of  several  ol  the  cases 
above  cited,  that  the  publication  was  justifiable,  as  being  a 
true  account  of  the  proceedings  in  a  court  of  justice. 

But  Lord  Ellenborough,  C.  J.  said,  "  Trials  at  law  fairly 
rej^rted,  although  they  may  occasionally  prove  injurious  to 
individuate,  have  been  held  to  be  privileged.    Let  them  con- 
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And  as  the  publishing  such  preliminary  and 
ex-parte  statements  is  an  ill^al  act  in  respect  of 

tinue  80  privileged,  the  benefit  they  produce  is  great  and  per- 
manent, and  the  evil  that  arises  from  them  is  rare  and  inci** 
dental;  but  these  preliminary  examinations  have  no  such 
privilege,  their  only  tendency  is  to  prejudge  those  whom  the 
law  still  presumes  to  be  innocent,  aad  to  poison  the  sources 
of  justice.  It  is  of  infinite  importance  to  us  all,  that  whatever 
has  a  tendency  to  prevent  a  fair  trial  should  be  guarded 
against.  Every  one  of  us  may  be  questioned  in  a  court  of 
law,  and  called  upon  to  defend  his  life  and  his  character ;  we 
should  then  wish  to  meet  a  jury  of  our  countrymen  with  un- 
biassed minds ;  but  for  this  there  can  be  no  security,  if  such 
publications  are  permitted.*' 

In  the  case  of  the  King  v.  FUet^  I  B.  &  A.  379,  a  crimi- 
nal information  was  granted  against  the  printer  and  publisher 
of  a  newspaper  for  publishing  his  minutes  of  the  evidence  taken 
before  a  coroner's  inquest  on  a  charge  of  murder,  accompanied 
by  comments  on  the  facts  as  they  occurred. 

Bayley,  J.,  adverting  to  the  publication  of  the  minutes,  ob- 
served, •*  That  is  a  matter  of  great  criminality  ;  for  the  in- 
quest before  the  coroner  leads  to  a  second  inquiry,  in  whieh 
the  conduct  of  the  accused  is  to  be  considered  by  persons  who 
ought  to  have  formed  no  previous  judgment  of  the  case.  It 
is  a  statement  of  evidence  taken  wholly  ex-parte,  and  where 
there  is  no  opportunity  for  cross-examination.  A  jury  who 
are  afterwards  to  sit  upon  the  trial  ought  not  to  have  ex-parte 
accounts  previously  laid  before  them.  They  ought  to  decide 
solely  upon  the  evidence  which  they  hear  on  the  trial.  It  is 
therefore  highly  criminal  to  publish  before  such  trial  an  ac- 
count of  what  has  passed  on  the  inquest  before  the  coroner* 

Abbott,  J.  *'  Every  person  who  has  attended  to  the  opera- 
tions of  his  own  mind,  must  have  observed  how  difiicult  it  is 
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its  tendency  to  obstruct  the  due  course  of  public 
justice;  and  as  the  same  act  makes  a  special 
prejudice  to  the  particular  individual,  not  only 
by  its  tendency  to  deprive  him  of  the  benefit  of 
a  fair  and  impartial  trial,  but  by  the  particular 
disparagement  l#  his  reputation  and  character  in 
society,  the  publisher  is,  on  the  ordinary  princi- 
ple, subject  to  an  action,  at  the  suit  of  the  in- 
jured individual  {n).  In  the  late  case  of  Duncan 
V.  Tkwaites  [o),  it  was  expressly  decided,  that 
the  defendant  could  not  justify  the  publication  of 
a  charge  imputing  to  the  plaintiff  indecent  con- 
duct to  a  female  child,  on  the  ground  that  the  al- 
leged libel  was  no  more  than  a  correct  account 

to  overcome  preconceived  prejudices  and  opinions,  and  that 
more  especially  in  matters  of  sentiment  or  passion.  It  is, 
therefore,  most  mischievous  to  the  tenperate  administration 
of  justice,  that  a  person,  either  during  or  before  a  judicial 
examination,  should  publish  a  statement  of  facts  wltich  are  to 
be  made  the  subject  of  a  subsequent  trial ;  and  it  is  still  more 
mischievous  when  that  statement  is  accompanied  with  com- 
ments. It  is  impossible  to  say  that  much  which  exists  in  this 
case  is  not  calculated  to  create  a  prejudice  in  the  public 
mind." 

(n)  Thus,  though  a  nuisance  to  a  public  highway  be  in  it- 
self a  public  offence,  and  indictable  as  such,  and  is  not,  in  the 
absence  of  damage  to  a  particular  individual,  the  subject  of 
an  action,  yet  if  by  reason  of  such  public  offence  any  damage 
accrues  to  any  individual  in  particular,  he  may  maintain  an 
action. 

(q)  3  B.  &  C.  556. 
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of  the  proceeding  which  had  taken  place  at   a 
public  police-office  {p). 

And  although  the  objections  to  the  publication 
of  ex-papte  statements  do  not  apply  so  forcibly  to 
civil  as  they  do  to  criminal  proceedings,  yet  it 
seems  that  the  publication  of  ex-parte  proceed- 
ings, even  of  a  civil  nature,  when  they  are  inju- 
rious to  the  characters  of  individuals,  cannot 
be  justified.  For  the  communication  of  such  ex- 
parte  proceedings,  may  frequently  be  attended  with 
great  hardship  to  the  individual,  and  can  seldom, 

(|))  Abbott,  L.  C.  J.,  in  delivering  the  judgment  of  the 
oouzt,  upon  this  point  said,  ^*  I  take  it  to  be  a  general  rule, 
that  a  party  who  sustains  a  special  and  particular  injury,  by  an 
act  which  is  unlawful  on  the  ground  of  public  injury,  may 
maintain  an  action  for  his  own  ^eaaHnjury ;  and  if  publi- 
cations like  the  present  impede  the  due  administration  of  jus- 
tice towards  persons  accused  of  offences,  it  is  impossible  to 
say  that  thfs  individual,  whose  trial  may  be  affected  by  ^em, 
does  not  sustain  a  special  and  peculiar  injury,  even  in  that 
view ;  and  he  certainly  sustains  an  injury  to  his  character  of 
the  same  nature  as  the  injury  to  any  other  person  by  any  other 
species  of  defamation." 

His  Lordship  further  observed,  in  the  course  of  pronouncing 
his  judgment,  **  The  publication  in  question  impeaches  the 
plaintiff's  character ;  a  publication  impeaching  private  cha* 
racter  is  actionable,  unless  the  occasion  of  publishing  makes 
the  publication  excusable;  and  where  the  publication  is  a 
violation  of  the  criminal  jurisprudence  of  the  country,  and 
there  is  nothing  to  call  for  it,  the  publication  is  not  ex- 
cusable. 
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previous  to  the  final  decision,  be  of  importance  to 
the  public  as  containing  any  judicial .  informa- 
tioli(y).  . 

In  the  case  of  Duncan  v.  Thwaites^  although 
the  Lord  Chief  Justice,  pointed  out  some  dis- 
tinctions between  that  case  and  the  previous  case 
of  Cvrry  v.  WaUery  the  proceeding  which  had 
been  published  in  the  former,  being  one  which  was 
merely  preliminary  in  its  nature  and  which  might 
be  lawfully  conducted  in  private^  if  the  magis* 
trates  engaged  in  it  thought  fit,  whilst  the  latter 
proceeding  was  before  a  court  instituted  for  final 
determination  as  well  as  preliminary  inquiry,  and 
whose  doors  are  open  to  all  who  can  be  accom- 
modated, and  the  proceeding  itself  had  been  ac- 
tually terminated  by  refusing  the  application,  yet 
his  lordship  desired  that  notwithstanding  those 
distinctions  between  the  case  then  before  the 
oourt,  and  that  of  Curry  v.  Walter^  it  was  not 
to  be  inferred  that  the  Bench  was  of  opinion  that 
the  publication  of  ex-parte  proceedings,  even  in 
that  court,  was  a  matter  allowable  by  law. 

Next  as  to  the  manner  in  which  a  judicial  pro- 
ceeding IS  reported.  As  the  privilege  of  publish- 
ing judidal  proceedings  with  impunity,  notwith- 

[q]  Id  a  late  case,  the  Lord  Chancellor  (EldoD)  observed,  that 
he  recollected  the  time  when  it  would  have  been  matter  of 
surprise  to  every  lawyer  in  Westminster  Hall,  to  learn  that 
the  publication  of  ez-paite  proceedings  was  legal. 
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Standing  the  inconvenience  and  mischief  which 
such  publications  may  occasion  to  individuals, 
is  founded  upon  grounds  of -public  policy  and 
convenience ;  the  condition  necessarily  annexed 
to  immunity  is,  that  the  proceeding  shall  be  fair-  . 
ly,  impartially,  and  correctly  reported. 

It  is,  therefore,  plain  that  this  principle  will 
not  justify  any  misrepresentation  of  the  facts; 
to  mis-state  any  part  of  the  proceeding  would 
be  no^  to  benefit  and  instruct,  but  to  mislead  the 
public,  and  might  create  most  intolerable  mis- 
chief to  individuals,  inasmuch  as  it  would  annex 
to  the  calumny  a  degree  of  authenticity  from  its 
supposed  connection  with  a  solemn  deliberate  ju- 
dicial  investigation.  It  is  not,  however  neces- 
sary to  resort  to  the  latter  consideration  for  the 
purpose  of  divesting  such  a  publication  of  legal 
defence;  it  is  sufficient  that  the  misrepresenta- 
tion deprives  the  defendant  of  the  excuse  which 
might  have  been  available,  had  he  reported  the 
facts  correctly. 

In  the  case  of  Stiles  v.  Nokes{r)y  it  was  ob- 
served by  Lord  EUenborough,  C.  J.  and  Grose,  J. 
that  it  must  not  be  taken  for  granted  that  the 
publication  of  every  matter  which  passes  in  a 
court  of  justice,  however  truly  represented,  is, 
under  aU  circumstances,  and  with  whatever  mo^ 

(r)  7  East,  493. 
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tive  published,  justifiable,  but  that  doctrine  must 
be  taken  with  some  grains  of  allpwance.  "  It 
often  happens,''  said  Lord  Ellenborough,  '^  that 
circumstances,  necessary  for  the  sake  of  public 
justice  to  be  disclosed  by  a  witness  in  a  judicial 
inquiry,  are  very  distressing  to  the  feelings  of  in- 
dividuals on  whom  they  reflect.  The  protection 
afforded  by  law  to  such  publications  does  not, 
however,  extend  beyond  a  plain  unvarnished  state- 
ment of  the  proceeding,  and  will  u6t  warrant  the 
least  misrepresentdtion  affacts^  or  even  any  high 
colouring  <^  the  circumstances  stated.^' 

Lofield(«)  having  recovered  in  an  action  against 
Bankcroft,  for  maliciously  charging  him  wfth  fe- 
lony, and  for  procuring  him  to  be  arrested  on  sus- 
picion of  the  same,  afterwards  published  that 
Bankcroft  had  conspired  to  charge  him  with  this 
felony,  and  that,  in  vindication  of  his  character, 
he  had  brought  an  action  against  him  for  so 
doing,  and  had  recovered  £1100  damages  against 
him.^'  On  a  motion  for  a  criminal  information, 
the  court  said,  that  the  present  advertisement  had 
falsely  represented  the  fact,  for  Lofield  did  not 
bring  his  action  for  a  conspiracy,  but  for  Bank- 
croft's  maliciously  charging  him  with  felony,  and 


(s)  Easter  Term,  5  G,  2.   1732.      2  Barnard,  K.  B.   128. 
The  King  V.  Lofield. 

T 
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a  conspiracy  requires  an  infamous  judgment.  The 
rule  was  made  absolute. 

The  same  principle  applies  not  Only  to  misre- 
presentations of  facts,  but  also  to  all  partial  and 
garbled  statements,  prejudicial  to  the  character  of 
the  individual  to  whom  they  relate;  such  reports 
are,  at  the  least,  useless  to  the  public,  and  to  in- 
dividuals oftentimes  most  injurious. 

It  id  obvious,  that,  if  it  were  allowable  to  pick 
out  and  select  particular  i)arts  of  a  judicial  pro- 
ceeding, the  privilege  would  be  liablfe  to  the  most 
grievous  abuse,  and  that  under  the  colour  and  pre- 
tence of  communicating  to  the  public  useful  and 
necessary  information,  which  is  the  legitimate 
ground  for  investing  such  publications  with  pe- 
culiar atld  extraordinary  means  of  protection,  the 
reputation  of  individuals  would  be  subjected  to 
most  unjust  and  unmerited  calumiiy.  And,  there- 
fore, a  reporter  is  not  privileged  in  publishing  a 
speech  of  a  counsel  containing  reflections  on  the 
character  of  an  individual  annexed  to  a  short  sum^ 
mary  of  the  trial  without  stating  the  levidence  {t). 

So  it  has  been  held  that  the  publishing  the 
speech  of  a  counsel  in  ^  judicial  proceeding,  cou- 


(t)  mu  y.  Pike,  4  B.  &  C.  473.  vide  infra  under  the  title 
plea.  And  quaere  whether  he  would  be  j  ustified  in  puhlishing  a 
speech  reflecting  on  the  character  of  an  individual^  even  al- 
though the  evidence  were  also  published,  ibid. 
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pled  with  q  general  GSsertioD,  that  his  stntcmertt 
was  proved  by  a  witpess  called  upon  that  trial, 
cannot  be  justified  (u). 

The  evidence  ought  tP  he  st^t^  ip  order  that 
those  who  read  the  report  may  judge  for  theni- 
selves,  and  it  is  not  sufficient  to  substitute  the 
mere  inference  of  the  reporter  {x\. 

And  though  the  report  were  to  state  the  evidence, 
it  seems  to  be  doubtful,  whether  ttie  publicatiop  o( 
the  speech  of  a  counsel  which  reflected  on  the 
'teputation  of  another  wQuld  be  justiciable,  unless, 
at  least,  it  appeared  that  ^e  obs^rv^tio^'s  were 
warranted  and  that  the  party  deserved  them  (y), 
or  th^t  they  were  so  cono^cted  with  the  case, 
that  the  detail  was  neces^ry  for  the  information 
of  the  public  (k). 

And  though  a  counsel  might  i)ot  be  responsible 
in  a  pommon  action  for  slander,  although  he  mftd« 
use  of  observations  detrimental  to  individuals,  yet 
it  seems  that  a  party  who  repeated  the  slanderous 
matter  to  ajJ  the  world,  would  be  liable  to  suqh  aq 

(h)  LewM  r.  fToifer,  4  B.  &  A.  605. 

(z)  Per^bbott.I'.C.J.  4B.acA.  €12.    "gafwtyiBtobe 
allotred  to  publish  what  passes  in  a  court  of  justice,  be  must  - 
pabliA  tfae  whole  case,  and  not  metelf  state  the  concliuioo 
which -he  lumself  draws  bom  the  evidence." 

(y)  See  Ibe  lobservatioDs  of  Holroyd,  J.  4  B.  &  C.  477. 
ibid.  482. 

(z)  See  the  qucere  c^  Bayley,  J.  4  B.  ft  C.  470. 
T  2 


CHAPTER  XII. 


Probable  Catue. 

IK  tlie  next  -place,  the  occasion  of  publishing 
may  supply  an  absolute  defence,  independeatly 
of  the  actual  iobention  of  the  publisher,  but  de- 
pendent on  the  existence  of  probetH^  or  rcanona- 
ble  cause  for  the  act. 

It  has  been  seen  (a)  that  the  ordinary  action 
for  slander  is  not  maintainable  where  the  publica- 
tion has  been  made  in  a  judicial  proceeding,  ac- 
cording to  the  due  course  of  law.  But  a  special 
action  on  the  case  may  be  supported  in  respect 
of  a  malicious  and  unfounded  prosecution.  So, 
also,  it  seems,  may  such  an  action  be  supported 
against  an  advocate  who  has  abused  his  profes- 
sional situation,  for  improper  and  malicious  pur- 
poses. So,  also.  Is  such  an  action  maintain- 
able in  respect  of  a  malicious  disparagement  of  a 
man's  title  to  an  estate,  though  it  be  made  by 
one  who  himself  claims  to  be  entitled.  Hut  in 
all  these  cases,  and  perhaps  in  some  others,  it 

(a)  Supia.  Chap.  10. 
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seems  that  the  existence  of  probable  or  reasonar 
ble  cause  for  the  charge  or  claim  would  constitute 
a.  l^al  bar  to  the  action  ;  or,  as  it  would  perhaps 
be  more  correct  to  state  it,  the  want  of  such  pro- 
bable cause  would  be  essential  to  the  action. 

ft 

It  is  obvious  that  the  allowing  probable  cause 
to  operate  as  a  defence  must  depend  on  princi- 
ples of  policy  and  convenience. 

On  general  principles  of  expediency,  the  absence 
•of  pix>bable  caq^e  is  essential  to  the  action,  and 
the  existence  of  probable  cause  is  a  complete  bar, 
independently  of  the  actual  intention  of  the  de- 
fendant ia  thq^e  cases  where  it  would  be  impo- 
litic on  the  one  hand  to  allow  the  mere  occasion 
to  operate  as  an  absolute  bar ;  but  where,  on  the 
other,  it  would  be  inconvenient  to  make  the  liabi- 
lity depend  on  the  mere  motive  of  the  publisher, 
and. where  pqblic  convenience  requires  that  the 
act  should  be  protected,  provided  ^  reasonable 
ground  for  doing  it  really  existed. 

Thus,  in  the  case  of  a  malicious  charge  in  the 
ordinary  course  of  justice,  it  would  be  attended 
H^th  great  mischief  ^nd  vexation  if  the  prosecutor 
weria  to  be  absolutely  exempted  from  responsi- 
bility, although  he  had  wantonly  perverted  the 
course  of  law  to  malicious  and  vexatious  purposes ; 
it  might,  on  the  other  hand,  be  productive  of  evil 
to  make  a  prosecutor  amenable  in  damages  when 
he  failed  to  establish  the  charge  in  all  cases  where 
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he  had  actecl  maliciously ;  for  in  numeroi^s  in- 
stances it  may  be  highly  expedient  that  judicial 
investigation  should  take  place  though  the  prose- 
cutor be  not  actuated  by  the  love  of  justice,  but 
by  the  basest  motives  of  personal  malice.  The 
public  may,  in  numerous  instances,  be  benefited 
by  the  promotion  of  inquiry,  notwithstanding  the 
immorality  of  the  prosecutor.  And,  therefore, 
where  a  reasonable  and  probable  cause  for  making 
the  charge  really  exists,  and  consequently  where 
the  public  has  an  interest  in  promoting  inquiry, 
be  the  motives  of  the  prosecutor  ever  so  culpable 
in  a  moral  point  of  view,  it  becomes  a  matter  of 
legal  policy  and  discretion  to  exempt  him  from 
civil  liability  ;  and  therefore,  in  all  actions  for  ma* 
licious  prosecutions,  the  want  of  probable  cause 
is  not  only  invariably  essential  to  the  action,  but 
proof  of  the  negative  is  incumbent  on  the  plain* 
tiff(e). 

The  requiring  such  proof  from  the  plaintiff  is 
not  only  a  rule  of  policy  and  convenience,  but  of 
strict  natural  justice  when  it  is  considered  how 
often  it  happens  that  the  facts  on  which  a  crimi- 
nal prosecution  is  properly  founded,  are  confined 
to  the  knowledge  of  the  prosecutor  alone^  and 
that  if  this   proof  were  not  required    from  the 

(c)  1  T.  R.  520.     1   Salk.  14,   15,  21.    5  Mod.  394,  5^ 
1  Vent.  86.    C^arth.  415.     See  the  cases,  Starkieon  £videDce> 

•  

U.  Malicious  Prosecution. 
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plaintiff  how  often  a  bonsl  fide  prosecutor  would 
be  exposed  to  an  action  against  which  he  might 
have  no  defence,  from  his  inability  to  prove  the 
probable  cause  which  really  existed  (rf). 

What  shall  amount  to  probftbie  or  reasonable 
cause,  in  this  as  well  as  other  cases,  may  be  either 
a  question  of  law,  arising  simply  on  the  mere 
facts,  or  it  may  depend  on  the  conclusion  of  the 
jury  from  the  facts.  It  is  a  question  of  law 
arising  simply  upon  the  facts,  and  independently 
of  any  general  conclusion  made  by  a  jury  in  all 
cases  where,  from  the  mere  facts  themselves,  the 
court  can,  by  the  aid  of  any  rule  or  principle  of 
law,  draw  or  exclude  the  inference  of  probaUe 
cause  from  such  facts  {e). 

[d)  Infra  tit.  evidence,  and  see  Starkie  on  Evidence,  Pt.  iv, , 
911. 

(c)  Thus  in  the  case  of  Golding  v.  Crowle,  M.  25  G.  3. 
B.  N,  P.  14.  it  is  said,  •«  if  the  plaintifif  do  prove  malice,  yet 
if  the  defendant  show  a  prohahle  cause,  he  shall  have  a  ver- 
dict, and  the  judge,  not  the  jury,  is  to  determine  whether  he 
had  a  prohahle  cause  ;  and  therefore,  where  the  plaintiff  hav- 
ing hrought  an  action  against  the  defendant  for  a  malicious 
prosecution  for  perjury  ohtained  a  verdict,  upon  a  motion  for 
a  new  trial,  the  court  set  it  aside,  (it  appearing,  on  the  report 
of  the  judge  that  there  was  prohahle  cause)  not  as  a  verdict 
against  evidence,  but  as  a  verdict  against  law  ;  (note  a  quesre 
is  added  in  the  margin).  So  in  the  case  of  Candell  v.  Lou^ 
dm^  cor.  Buller,  J.  Guildh.  after  Trin.  1 785,  cited  in  John^ 
stone  V.  SuUon,  1  T.  R.  520.  Buller,  J.  stated  to  the  jury 
that  there  were  two  questions  to  be  determined :  Ist.  whether 
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Where,  on  the  other  handt  tUe  dUtinctioo  be- 
tween probable  and  improbable,  reasonable  or  un- 
reasonable, 4s  not  defined  by  any  rule  or  principle 

the  facts  in  evidence  were  true ;  2dly,  whether,  if  true,  they 
showed  a  want  of  reasonable  or  probable  cause;  and  the 
learned  judge  added,  that  what  is  reasonable  or  probable 
cause  is  matter  of  law,  and  he  then  gave  his  opinion  on  the  case. 
And  in  the  case  of  Johnson  v.  Sutton^  T.  R.  493.  Lords  Mans- 
field  and  Loughborough,  in  stating  their  opinions  for  reversing 
the  judgment,  observe  that  the  question  of  probable  cause  is  a 
mixed  question  of  law  and  fact.  Whether  the  circumstances 
alleged  to  show  it  probable  or  not  probable  are  true  and  ex- 
existed  is  a  matter  of  fact ;  whether,  supposing  them  to  be 
true,  they  amount  to  a  probable  cause,  is  a  question  of  law, 
and  upon  this  distinction  proceeded  the  case  of  ReynoUt  v. 
Kennedy,  1  Wlls.  232«  In  that  case  an  action  for  a  malicious 
prosecution  was  brought  against  the  defendant  for  maliciously 
proceeding  by  information  before  certain  sub-commissioners 
of  the  excise  in  Ire)and  in  respect  of  certain  goods  of  the  plain- 
tiff's, which  had  been  condemned  by  the  sub-commissioners, 
but  which  condemnation  had  been  reversed  on  appeal  to  the 
commissioners.  After  a  vjerdict  for  the  plaintiff,  judgment 
was  arrested,  and  that  judgment  was  aff^rm^d  in  the  K.  B., 
upon  error  brought,  the  court  being  of  opinion  that  the  decla- 
ration wbijch  showed  a  condemnation  in  the  first  instance  by 
the  sub-commissioners  was  felo  de  se ;  for  their  judgment  jus- 
tified the  proceeding,  and  the  reversal  of  their  judgment,  on 
appeal,  did  not  afford  any  inference  of  malice  on  the  part  of 
the  defendant  below. 

So  in  the  case  of  Isaacs  v.  Howard,  2  Starkie*s  C.  167. 
Ld.  Ellenborough  delivered  his  opinion  to  the  jury,  that  in 
point  of  law  a  constable  was  not  justified  in  taking  a  party 
into  custody,  without  warrant,  on  a  charge  of  having  received 
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of  law,  the  conclusion  must,  it  seems,  be  drawn 
by  the  jury  {/). 

The  same  protection  which  is  afforded  to  a 

stolen  goods,  on  the  mere  information  of  a  boy  who  was  one 
of  the  principal  felons.  See  also  as  to  other  cases,  where  the 
conclusion  as  to  what  is  reasonable  is  considered  as  a  question 
of  law.  Co.  Litt.  56  b.  59  b.  4  Ca  27  b.  Hobart  v.  Ham- 
fnondt  Cro.  J.  204.  Siodder  v.  Harvey^  Cro.  Eliz.  583.  Bell 
Y.  WardeU,  Willea,  202.  Ld.  Mansfield,  241.  Hill  v.  Yates, 
2  Moore,  SO.  Starkie  on  Evidence,  p.  iii,  416.  So,  again, 
there  is  no  probable  cause  in  law  where  the  party  does  not  act 
upon  those  facts  which  might  of  themselves  have  supplied 
probable  cause,  but  acts  against  his  better  knowledge  that  there 
was,  in  truth,  no  probable  cause ;  for  as  to  one  who  is  better 
informed  there  is  no  probable  cause.  See  Haw.  P.  C.  b.  2.  c. 
1 2.  s.  15.  Sir  Anthony  Ashly's  case,  12  Co.  72.  So,  though  a 
party  would,  in  point  of  law,  be  justified  in  arresting  another, 
if  he  acted  bona  fide  on  the  opinion  of  a  professional  adviser, 
yet  if  he  acted  not  upon  that  opinion,  but  from  malicious  mo- 
tives, believing  that  he  must  fail,  there  would,  in  point  of  law, 
be  a  want  of  probable  cause.  Ravenga  v;  Macintosh^ 
2  B.  &  C.  693. 

But,  on  the  other  hand,  although  the  authorities  most  abun« 
dantly  prove  that  probable  or  reasonable  cause  may  he  matter 
of  mere  judicial  inference,  from  the  mere  facts,  independently 
of  the  jury,  it  by  no  means  follows  that  such  must  always  be 
the  case :  on  the  contrary,  it  seems  to  be  manifest  that  when- 
ever the  facts  are  numerous  and  complicated,  and  do  not  fall 
within  any  particular  rule  or  principle  of  law,  then  the  jury 
must  draw  the  conclusion  in  fact,  and  that  the  conclusion  in 
law  will  follow  such  conclusion  in  fact.  Thus,  in  the  case  of 
Reynolds  v.  Kennedy^  cited  in  the  opinion  given  by  Lords 
fifansfield  and  Loughborough  in  the  case  of  Johnson  v. 
Sutton,  the  court   held,    that  the   very  fact  that  the  sub- 
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party  in  a  judicial  proceeding  is  with  some  limi- 
tation extended  to  a  professional  advocate.  He 
is  not  subject  to  an  action,  provided  the  fact^ 

commissioners  had,  in  the  first  instance,  condemned  the  goods 
were  sufficient  to  establish  the  existence  of  probable  cause  as 
a  question  of  law,  yet  in  this  case,  as  well  as  in  the  otheis, 
where  the  court  has  made  the  legal  inference,  some  promi. 
nent  facts  have  existed  on  which  the  court  could  found  a  gene- 
I'al  rule,  which  was  to  govern  not  only  the  individual  case,  but 
all  which  should   be  within  its  scope.      But,  in  many  in- 
stances, the  facts  are  so  numerous  and  so  complicated  as  to 
render  it  difficult  to  apply  any  general  rule,  and  where  it 
might  be  highly  inconvenient  to  do  so  on  account  of  multiplyw 
ing  legal  rules  and  distinctions  to  a  very  great  extent.    A  pro- 
secution may  be  instituted  on  such  unsatisfactory  or  satisfac- 
tory grounds,  in  point  of  evidence,  that  the  court  might  find  no 
difficulty  in  deciding  as  a  matter  of  law  on  the  absence  in  the 
One  case,  or  the  existence  in  the  other  of  probable  cause.  This, 
in  the  case  of  Isaacs  v.  Brand,  2  Starkie*s  C.  167,  Lord  Elleii* 
borough  held  that  a  mere  declaration  by  a  principal  felon  that 
another  person  bad  received  the  goods,  did  not  afford  a  proba- 
ble  or  reasonable  ground  for  arresting  the  latter ;  on  the  other 
hand,  the  fact  of  finding  stolen  goods  recently  after  the  felony 
in  the  possession  of  another  would  certainly,  in  point  of  law, 
show  probable  cause  for  an  arrest ;  but  between  such  extreme 
cases,  there  may  be  an  infinite  number  of  intermediate  cmes  where 
the  law  can  lay  down  no  precise  rule  as  to  the  existence  of  rea- 
sonable cause,  and  consequently  where  the  inference  must  be 
drawn  by  the  jury.  Many  instances  occur  in  practice,  in  actions 
of  this  nature  as  well  as  others,  where  the  question  of  what  is 
probable  or  reasonable  is  properly  left  to  the  jury.    Thus,  in  the 
case  o{  Isaacs  v.  Brand,  2  Starkie*s  C.  167,  Lord  Ellenboi  Dugh 
left  the  question  of  probable  cause,  under  the  circumstances* 
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which  he  alleges  are  pertinent  to  the  cause,  and 
are  suggested  by  his  client ;  for  though  a  counsel 
may  be  expected  to  exercise  a  discretion  whether 
the  parts  which  he  states,  if  true,  be  material  to 
the  issue,  yet  it  would  be  too  much  to  expect 
that  he  should  take  notice,  at  his  peril,  whether  the 
facts  themselves  be  true  or  false.  In  the  case 
of  Wood  V.  Gaston  (g)  it  is  laid  down,  that  "  if 
a  counsel  speaks  scandalous  words  against  one  in 
defending  his  client's  cause,  an  action  lies  not 
against  him  for  so  doing,  for  it  is  his  duty  to 
speak  for  his  client,  and  it  shall  be  intended  to  be 
spoken  according  to  his  client's  instructions.  In 
the  case  of  Brooke  v.  Sir  Henry  Montague  (A) 
the  plaintiff  brought  an  action  against  the  defen- 
dant for  these  words;  "he  was  arraigned  and 
convicted  of  felony/'  The  defendant  pleaded, 
that  the  plaintiff,  at  another  time,  brought  false 
imprisonment  against  J.  S.,  one  of  the  Serjeants 

to  the  jury,  and  his  lordship  pursued  the  same  course  in 
Brookes  v«  Warwick^  2  Starkie^s  C.  389.  And  in  general  it 
seems  that  where  no  acknowledged  rule  or  principle  of  law 
defines  the  limits  between  probable  and  improbable,  reasonable 
and  unreasonable,  the  question  is  one  for  the  jury,  under  all 
the  circumstances  of  the  case.  See  Lord  Kenyon's  observations 
in  Hilton  v.  Shepherd,  6  East,  14  n.  Fry  v.  Hill,  7  Taunt.  397. 
Starkie  on  Evidence,  tit.  Law  and  Fact,  part  iii.  p.  418. 
^  (/)  See  the  last  note. 

{g)  Styles,  462. 

(h)  Cro.  Jac.  90. 
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of  London,  who  justifiod  by  warrant  from  Sir  N. 
Moseley,  mayor  of  London,  for  arresting  him,  to 
find  sureties  for  the  good  behaviour,  and  they 
were  thereupon  at  issue,  and  found  against  the 
plaintiff,  who  thereupon  brought  an  attaint.  Aod 
that  the  defendant,  being  eonaUietrim et peri^a  in 
lege,  was  iretained  to  be  of  counsel  with  the  petty 
jury,  and  in  evidence  at  tixe  trial  in  London, 
spake  those  words  in  the  declaration ;  and  Yel- 
verton  and  Coke,  attorney-general,  being  of  coun- 
sel for  the  defendant,  the  court  resolved  that  the 
justification  was  good,  for  a  counsellor  in  law  re- 
tained hath  a  privil^;e  to  enforce  any  tiling  which 
is  informed  unto  him  for  his  client,  and  to  give  it 
in  evidence,  it  being  pertinent  to  the  matter  im 
question,  and  not  to  examine  whether  it  be  tnie 
or  &]se ;  but  it  is  at  the  peril  of  him  who  infonns 
it ;  for  a  counsellor  is,  at  fais  peril,  to  give  in  evi- 
dence that  which  his  client  informs  him,  being 
pertinent  to  the  matter  in  question,  otherwise  ac- 
tion on  the  case  lies  against  him  by  his  client,  as 
Fopbam  said ;  but  matter  not  pertinent  to  the 
issue  or  the  matter  in  question  he  need  not  deli- 
ver, for  ke  is  to  diecem,  itt  its  discretion,  what  he 
is  to  deliver  and  what  not,  and  although  it  be 
false  he  is  excusable,  being  pertinent  to  the  mat- 
ter ;  but  if  he  give  in  evidence  any  thing  not  ma- 
terial to  the  issue,  which  is  scandalous,  he  ought 
to  aver  it  to  be  true,  otherwise  he  is  punidiaUe ; 
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for  it,  shall  be  intended  as  spoken  maliciously 
and  without  cause,  which  is  a  ground  for  an  ac. 
tion.  So,  if  a  counsellor  object  matter  against  a 
wUness  which  is  slanderous,  if  there  be  cause  to 
discredit  bis  testimony,  and  it  be  pertinent  to  the 
matter  in  question,  it  is  justifiable  what  he  deli* 
vers  by  information,  although  it  be  false;  so  here 
it  is  material  evidence  to  praee  him  a  person  fit 
to  he  bound  to  his  good  behaviour  ^  and  in  main^ 
tenance  of  the  first  verdict^  therefore  his  justifica- 
tion is  good. 

The  same  principle  extends  to  a  comment  made 
by  a  counsel  upon  facts  proved  in  the  cause,  or 
proposed  to  be  proved  and  relevant  to  the  mat- 
ter in  issue  {i). 


(t)  Hodgson  V.  ScarlcU,  1  B.  &  A.  232.  The  words  stated 
in  the  first  count  of  the  declaration  were  these,  "  some  actions 
are  founded  in  folly,  softie  in  knavery,  some  in  both ;  some  in 
the  folly  of  the  attorney,  some  in  the  knavery  of  the  attorney, 
some  in  the  folly  and  knavery  bf  the  parties  themselves ;  Mr.  ^ 
Peter  Hodgson  was  the  attorney  or  the  parties,  drew  the  pro« 
miiBsory  note,  and  fraudulently  got  Bowman  to  pay  into  his 
hands  £150  for  the  benefit  of  th  e  plaintiff.  This  was  one  of  the 
most  proffigate  things  I  ever  knew  done  by  a  professional  man. 
Mr.  Hodgson  is  a  fraudulent  and  wicked  attorney."  In  the 
second  count,  the  words  were  stated  ^*Mr.  Hodgson  is  a  fraudu- 
lent and  wicked  attorney  ;**  plea  general  issue.  At  the  trial  at 
the  Lancaster  Assizes,  before  Wood  Baron,  Raine  opened  the  case 
and  stated  that  the  action  was  brought  for  words  spoken  by  the 
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It  seems,  however,  to  be  doubtful  whether, 
even  in  the  case  of  an  advocate,  if  it  could  be 
proved  that  he  acted  of  express  malice,  and  with- 
out probable  or  reasonable  cause,  an  action  might 
not  be  maintained;  and  the  court  in  the  case  last 
cited  gave  no  opinion  on  the  subject ;  but  it  seems 
that,  at  all  events,  the  plaintiff  could  not  even  then 
recover  in  an  ordinary  action  for  defamation,  bu^ 

defendant^  in  an  address  to  the  jury  as  counsel,  in  a  cause 
tried  at  the  preceding  assizes,  and  that  they  were  not  war* 
ranted  hy  the  facts  of  the  case;  on  this  the  learned  judge  said, 
**  I  take  it  for  granted,  from  your  opening,  that  there  was  such 
a  cause  tried,  and  that  there  was  a  question  in  it,  respecting 
the  drawing  of  the  promissory  note  as  mentioned,  and  that 
these  words,  if  spoken,  were  part  of  the  defendant's  speech  to 
the  jury,  and  had  reference  to  that  transaction."  To  this  both 
sides  assented,  and  Tie  then  added,  **  the  observations  might  be 
too  severe,  that  I  can  say  nothing  about,  but,  as  they  were  i^ 
lative  to  the  subject  matter  of  the  cause  as  at  present  a< 
I  think  the  action  not  maintainable.  The  learned  jud 
therefore,  being  of  opinion  that  it  was  not  for  the  jury  to 
^  whether  the  cause  or  occasion  for  speaking  the  words  was  9 
ficient  to  warrant  them,  thought  there  was  nothing  to  leave 
them,  even  supposing  the  words  to  be  proved,  and  noosniled 
the  plaintiflp. 

The  court  of  King's  Bench  afterwards  refused  to  grant  a 
new  trial,  on  the  ground  that  the  words  complained  of  were 
relevant  and  pertinent  to  the  original  cause  in  which  they  had 
been  uttered,  and  consequently,  that,  according  to  the  prin- 
ciple laid  down  in  the  case  of  Brooke  against  Sir  Henry  Mania^ 
gue,  they  were  not  actionable. 
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must  resort  to  a  special  action,  alleging  express 
malice  {k)  and  the  want  of  probable  cause. 

Again  where  a  party  extra-judicially  asserts  his 
title  to  the  lands  of  another,  the  very  fact  of  his 
making  a  claim  precludes  the  owner  who  is  injured 

[k)  See  the  observations  made  by  Holroyd,  J.  io  the  case  of 
Pairman  v.  Ives,  1  B.  &  A.  645.  In  the  case  of  Hodgson  v. 
Scarlettf  2  B.  &  A.  the  same  learned  judge  observed,  with  a 
view  to  the  due  administration  of  justice,  counsel  are  privi- 
leged in  what  they  say ;  unless  the  administration  of  justice  is 
to  be  fettered,  they  must  have  free  liberty  of  speech  in  making 
their  observations,  which  it  must  be  remembered  may  be  an* 
swered  by  the  opposing  counsel,  and  are  commented  on  by  the 
judge,  and  are  afterwards  taken  into  consideration  by  the  jury, 
who  have  an  opportunity  of  judging  how  far  the  matter  uttered 
by  the  counsel  is  warranted  by  the  facts  proved ;  therefore,  in 
the  course  of  the  administration  of  justice,  counsel  have  a  spe- 
cial privilege  of  uttering  matter  even  injurious  to  an  individual* 
on  the  ground  that  such  a  privilege  tends  to  the  administration 
of  justice.  And  if  a  counsel,  in  the  course  of  a  cause,  were  to  ut- 
ter observations  injurious  to  individuals,  and  not  relevant  to  the 
^inatter  in  issue,  it  seems  to  me  that  he  would  not  therefore  be  re- 
^A^Jiqponsible  to  the  party  injured,  in  a  common  action  for  slander, 
^p  "l^ut  that  it  would  be  necessary  to  sue  him  in  a  special  action 
\'  'rm  the  case,  in  which  it  must  be  alleged  in  the  declaration, 
and  proved  at  the  trial,  that  the  matter  was  spoken  maliciously 
and  inthout  reasonable  and  probable  cause.  This  may  be  il- 
lustrated by  the  common  case  of  a  false  charge  of  felony  ex- 
hibited before  a  justic*e  of  the  peace ;  there  an  action  upon  the 
case,  as  for  defamation,  will  not  lie,  because  the  slander  is  ut- 
tered in  the  course  of  the  administration  of  justice,  but  the 
party  complaining  is  bound  to  allege  that  it  was  made  without 
reasonable  or  probable  cause, 

u 
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by  it  from  recovering  in  an  ordinary  action  for  slan- 
der, independently  of  any  inquiry  as  to  the  sin«- 
cerity  of  the  claimant  {I) ;  for  it  would  be  highly  in- 
convenient and  impolitic  to  subject  the  motive  and 
intention  of  a  claimant  generally  to  legal  inquiry. 
But,  on  the  other  hand,  where  a  party  makes  such 
a  claim  maliciously  and  without  any  probable 
cause^  he  is  liable  to  a  special  action  alleging  ma- 
lice and  the  want  of  probable  cause  {m). 

So  that  if  B.  published  that  he  h§d  a  lease  of 
Blackacre  for  one  thousand  years,  he  would  not  be 
liable  to  an  ordinary  action  for  slander  though  he 
had  no  such  lease  (n).  But  still  he  would  be  li- 
able to  a  special  action  on  the  case  if  he  made 
such  an  assertion  knowing  it  to  be  false,  or,  as  it 
seems,  without  any  probable  cause. 

(/)  For,  according  to  the  judgment  of  the  court,  in  the  case 
of  Gerrard  v.  DickeMon,  4  Co.  IS.  if  an  action  ihould  lie 
where  the  defendant  himself  claims  an  interest^  how  can  any 
make  claim  or  title  to  any  land,  or  begin  any  suit,  or  seek  any 
advice,  or  seek  advice  and  counsel  least  he  should  be  subject 
to  an  action  which  would  be  inconvenient,  and  that  this  was 
agreeable  to  the  opinion  in  Baniater^s  case,  that  no  action  lies 
against  one  who  publishes  another  to  be  his  villain  without  add- 
ing something  by  way  of  threat  which  oocasions  special  da-> 
mage. 

(m)  Infra.  289. 

(n)  Jenk.  247.  Cro.  E.  14.  Mo.  144,  188,  410.  Roll. 
R.  409.  4  Rep.  18.  Yelv.  89.  Cro.  Car.  140.  Cro.  J.  197. 
485.     1  Roll.  R.  244.    3  Buls.  75.    Pul.  529. 
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The  plaintiff  [o)  declared,  that  he  was  aeiaed 
of  the  manor  and  castle  of  H.  by  purchase  from 
Lord  Audley,  and  that  he  was  about  to  demise 
the  castle  and  manor  of  H«  to  Ralph  Egerton  for  a 
term  of  twenty*  two  years ;  that  the  defendant  said^ 
*^  I  have  a  lease  of  the  castle  and  manor  of  H. 
for  ninety  years/'  and  then  and  there  showed  and 
published  a  demise,  supposed  to  be  made  by 
George  LcH'd  Audley,  grandfather  to  the  said 
Lord  Audiey,  for  ninety  years,  to  Edward  Dick- 
eoaon  her  husband,  and  published  the  said  demise 
as  a  good  and  true  lease,  when,  in  fact,  the  lease 
was  counterfeited  by  her  husband,, and  the  defen- 
dant knew  it  to  be  eotmUrfeiied ;  by  reason  of  * 
which  words,  the  said  R.  E«  did  not  proceed  to 
accept  the  plaintilBf's  lease.  The  defendant^  in 
her  plea,  denied  her  knowledge  of  the  forgery ; 
and  the  plaintiff  demurred.  And  it  was  re- 
solved, 

1.  That  if  the  defendant  had  affirmed  and  pub- 
lished that  the  plaintiff  had  no  right  to  the  castfe 
and  manor  o(^  H.,  but  that  she  herself  bad  right 
to  them,  in  that  case,  because  the  defendant  her- 
self pretended  right  to  them,  although  in  truth  she 
had  none,  no  action  would  lie. 

And,  therefore,  that  for  the  said  words  ^^  I  have 
a  lease  of  the  manor  of  H.  for  ninety  years,  al- 

(o)  Sir  G.  Qerard  ▼.  Dickenson,  4  Rep.  18.  Cro.  Eiiz.  197« 

u  9 
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though  k  is  false,  yet  no  action  lies  for  slandering 
his  title  or  interest  in  the  said  castle  or  ma- 
nor {p). 

2dly.  That  there  was  other  matter  in  the  de- 
61aration  sufficient  to  maintain  the  action,  and 
that  was  because  it  was  alleged  in  the  declaration, 
that  the  defendant  knew  of  the  communication  of 
the  making  of  the  lease  to  R.  Egerton^  and  knew, 
also,  that  the  lease  was  forged  and  counterfeited, 
and  yet,  against  her  knowledge,  she  had  affirmed 
and  published  that  it  was  a  good  and  true  lease. 

So  in  the  case  of  Gonlding  v.  Herring  [q)  it  was 
agreed,  that  though  the  plaintiff  claims  title,  yet 
if  it  be  found  to  be  done  maUcumslyj  the  action 
lies;  but  if,  upon  evidence,  any  probable  cause 
of  claim  appears,  it  ought  not  to  be  found  mali- 
ciously. So,  according  to  Rolle,  C.  J.  (r)  "If  I 
have  colour  of  title  to  land,  and  I  say  to  another, 
I  have  better  title  to  the  land  than  you,  no  action 
will  lie  against  me,  though  my  title  be  not  so 
good  as  the  other  is/' 

Henc6  it  appears,  that  although  the  making 
such  a  claim  be  sufficient  to  repel  the  ordinary 


(p)  And  note,  that  although  it  appeared  by  the  defendant's 
bar,  that  she  had  no  interest  in  the  lease,  yet  as  the  matter  al* 
ieged  in  the  declaration  did  not  maintain  the  action,  the  bar 
would  not  make  it  good. 

(q)  1  Rol.  141.  (r)  Sty.  414. 
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action  for  slaader,  yet  that  a  special  action  lies 
where  a  party  makes  such  a  chiim  vexatiously, 
and  without  probable  cause.  Those  cases  where 
a  party  who  disparages  the  title  of  another  makes 
no  claim  himself  fall,  as  will  be  seen,  under  a 
very  different  consideration. 


^ 
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CHAPTER  XIII. 


Malice  in  Fact. 

« 

IN  the  next  place,  when  do  the  occasion  and  \ 

circumstances  of  the  publication  afford  a  quali-  ^ 

fied  defence  dependent  on  the  absence  of  express 
malice  ?  In  other  words  when  is  express  malice 
or  malice  in  fact  essential  to  the  right  of  action  ? 
The  extensive  principle  which  governs  this  class 
of  cases,   where  the  existence  of  express  ma-  i 

Jice  is  a  test  of  civil  responsibility,  compre- 
hends all  where  the  author  of  the  alleged  mis- 
chief acted  in  the  discharge  of  any  public  or  pri- 
vate duty,  whether  legal  or  moral,  which  the  or- 
dinary exigencies  of  society,  or  his  own  private 
interest,  or  even  that  of  another  called  upon  him 
to  perform ;  as,  on  the  one  hand,  it  would  be 
contrary  to  common  convenience  to  fetter  man- 
kind in  their  ordinary  communications  by  the 
apprehension  of  vexatious  litigation ;  so,  on  the 
other,  would  it  be  highly  mischievous  to  allow 
men  to  inflict  the  most  cruel  injuries  to  reputa- 
tion and  character  with  impunity  under  the  cloak 
and  pretence  of  discharging  some  duty  to  tl. 
selves  or  to  society,  when  they  were,  ... 
actuated  by  the  most  malicious  intentions. 
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law,  therefore,  in  such  instances,  and,  as  it  seems, 
most  wisely,  makes  the  issue  to  depend  on  the 
existence  or  the  absence  of  express  malice  ;  and 
thus  an  ample  shield  of  protection  is  extended  to 
all  who  act  fairly  and  prudently,  in  order  that 
men  may  not  be  deterred,  by  the  fear  of  an  ac- 
tion or  prosecution,  from  making  communications 
which  ^e  either  important  to  themselves  or 
beneficial  tothe  public. 

Among  the  most  prominent  of  the  deci- 
sions comprehended  within  the  present  class 
are  those  which  have  arisen  from  actions  brought 
by  servants  against  masters. 

The  giving  a  character  of  a  servant  is  one  of  the 
most  ordinary  communications  which  a  member 
of  society  is  called  on  to  make,  but  it  is  a  duty 
of  great  importance  to  the  interests  of  the  public, 
and  in  respect  of  that-^uty,  a  party  ofiends 
grievously  against  the  Interests  of  the  community 
in  giving  a  good  character  where  it  is  not  de- 
served ;  or  against  justice  and  humanity  in 
either  injuriously  refusing  to  give  a  character  (a), 
or  in  designedly  misrepresenting  one  to  the  detri- 
ment of  the  individual. 

The  general  rule  is,  that  where  a  master  gives 
a  character  of  a  servant,  unless  the  contrary  be 
<*»nressly  proved,  it  will  be  presumed  that  the 

'\  No  action  will  lie  against  a  master  for  refusing  to  give 
.aracter.     Carrol  v.  Bird,  3  Esp.  C.  204. 
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character  was  given  without  malice  (6),  and  the 
plaintiff,  to  support  the  action,  must  prove  that  the 
character  was  ho\h  falsely  and  mfdiciously  given. 
An  action  was  brought  (c)  by  the  plaintiff  for 
publishing  the  following  letter  to  one  Collier, 
respecting  the  plaintiff's  character  as  a  servant; 
"  Two  days  I  gave  him  money  to  go  into  the  city 
and  buy  books.     When  he  came  home,  I  desired 
him  to  reckon  up  his  account ;  he  did  so.     But 
being  one  day  more  curious  than  I  sometimes 
was,  I  looked  over  his  account,  article  by  article ; 
and  in  one  book  I  well  knew  the  price  of,  1 
found  he  had  charged  me  one  shilling  more  than 
it  cost,  and  that  shilling  he  kept  in  his  pocket. 
The  next  day,  the  very  same  affair ;  and  both 
these   days  my  neighbour   Metcalf  was   in  my 
shop,  and  knows  it  well,  and  said  he  would  not 
keep  such  a  man   a  day,  or  something  to  that 
purpose.     Two  magazines  he  charged  two  shil- 
lings for  binding,  the  people  received  no  more 
than  Is.  8d.     and  this  I  can  prove.*'     A  verdict         ^ 

(h)  Burr.  2425.  Edmonson  v.  Stephenson,  B.  N.  P.  8. 
Lord  Ellenborough,  in  Hodgson  v.  Scarlett^  1  B.  &  A.  240. 
observed,  *^  In  the  case  of  master  and  servant,  the  conveni* 
ence  of  mankind  requires  that  what  is  said  in  fair  commani- 
catioQ  between  man  and  man  should  be  privileged,  if  made 
bon&  fide,  and  without  malice.  If,  however,  the  party  giving 
the  character  knows  what  he  says  to  be  untrue,  that  may  de- 
prive him  of  the  protection  which  the  law  throws  around  such 
communications. 

(c)  WeathersUme  V,  Hawkins,  IT,  R.  110. 
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was  found  for  the  plaintiff  on  one  of  the  counts 

of  the  declaration,  containing  the  above  letter^ 
subject  to  the  opinion  of  the  court  on  the  follow- 
ing case : 

The  plaintiff  was  brother-in-law  to  Mr.  Col- 
lier ;  he  was  in  the  service  of  the  defendant,  and 
was  by  him  turned  away.  Rogers,  to  whom  the 
plaintiff  was  recommended  to  be  taken  as  a  ser- 
vant, applied  to  the  defendant  for  a  character, 
which  not  being  advantageous,  but  to  the  effect 
stated  in  the  declaration,  he  (Rogers)  did  not 
take  him.  Collier,  upon  this,  repeatedly  called 
upon  the  defendant,  upon  which  the  letter  stated 
in  the  declaration  was  written,  with  an  intent  to 
prevent  an  action  by  the  plaintiff  for  the  words 
spoken  by  the  defendant  to  Rogers.  The  writ 
was  sued  out  on  the  very  day  the  letter  was 
written. 

The  question  for  the  opinion  of  the  court  is, 
whether  this  action  lies. 

Lord  Mansfield,  C.  J.  "I  have  held  more 
than  once,  that  an  action  will  not  lie  by  a  servant 
against  his  former  master,  for  words  spoken  by 
him  in  giving  a  character  of  the  servant." 

The  general  rules  are  laid  down  as  Mr.  Wood 
(the  plaintiff^s  counsel)  has  stated ;  but  to  every 
libel  there  may  be  a  necessary  or  implied  justifi- 
cation from  the  occasion,  so  that  what,  taken  ab- 
stractedly, would  be  a  publication,  may,  from  the 
occasion,  prove  to  be  none,  as  if  it  were  read  in 


'  I 


296  CIVIL  REMEDY  ;   OCCASION. 

a  judicial  proceeding.  Words  may  also  be  justi- 
fied on  account  of  their  subject  matter,  or  other 
circumstances.  In  this  case,  instead  of  the  plain- 
tiffs shewing  it  to  be  false  and  malicious,  it  ap- 
pears to  be  incident  to  the  application  hy  Rogers 
to  the  master  of  the  servant ;  and  the  letter  was 
written  to  the  brother-inJaw  of  the  plaintiff,  for 
the  express  purpose  of  preventing  an  action  being 
brought.*' 

Buller,  J.  "  This  is  an  exception  to  the  gene- 
ral rule,  on  account  of  the  occasion  of  writing  the 
letter.  Then  it  is  incumbent  on  the  plaintiff  to 
prove  the  falsehood  of  it:  and  in  actions  of  this 
kind^  unless  he  can  prove  the  words  to  be  mo^ 
cious  as  well  as  falsej  they  are  not  actionable.** 
Judgment  for  the  defendant. 
In  the  case  of  Rogers  v.  Sir  Gervase  CUftofh 
Bart,  {d)  the  following  facts  appeared  in  evi- 
dence. The  plaintiff  having  been  hired  as  a  ser- 
vant by  the  defendant,  lived  about,  six  months  in 
bis  service,  when  the  latter  turned  him  away 
without  giving  him  a  month's  warning  ;  in  coo- 
sequence  whereof^  the  plaiiitiff,  conceiving  him- 
self entitled  to  a  month's  wages,  refused  to  quit 
the  service  without  being  paid  that  sum.  On 
this  refusal,  the  defendant  procured  an  officer  from 
the  public  office  to  put  the  plaintiff  out  of  the 
house,  and  employed  his  attorney  to  settle  his 

• 

{d)  3  B.  &  P.  587. 
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wages  With  him.  Immediately  after  this,  the 
de&fidaiit,  who  was  going  into  the  country,  called 
on  Mr.  Holland,  with  whom  the  plaintiff  bad 
pfeviously  lived,  to  irfform  him  that  the  plaintiff 
bad  behaved  in  an  impertineoC  aad  scandatous 
manner,  that  he  the  defendant  had  discharged 
him  from  his  service,  when  the  plaintiff  refosed 
to  go  without  a  month's  wages ;  and  he  therefore 
desired  Mr.  Holland  not  to  give  him  another 
character.  While  the  plaintiff  was  in  the  coun- 
try, he  offered  himself  to  a  Mr.  Hand,  stating 
that  be  had  lived  with  the  defendant.  UpcH> 
which,  Mr.  Hand  wrote  to  the  defendant  for  a 
character,  and  received  the  following  answer : 

**Sir,— In  answer  to  your's,  which  came  to 
hand  yesterday,  I  beg  leave  to  acquaint  you,  that 
Thomas  Rogers  did  not  live  with  me  six  months, 
as  he  has  told  you,  and  I  wish  I  had  never  taken 
him  into  my  house,  as  he  is  a  bad-tempered,  lazy» 
impertinent  fellow,  and  has  given  me  a  great  deal 
of  tcouble,  as  I  was  obliged  to  send  an  officer 
ftom  the  Marlborough-street  Police  Office  to  put 
him  and  bia  things  out  of  my  bouse,  and  also  to 
employ  Mr.  Barnet,  my  attorney,  of  S(Ao«square^ 
to  settle  his  wages,  as  I  look  upon  it  be  will  take 
any  advantage  he  can. 

*'  I  afls>  Sir,  your  mQst  obedient  humble  servant^ 

"  Gervase  Clifton.'^ 
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Upon  receipt  of  this  letter,  Mr.  Hand  refused 
to  take  the  plaintiff  into  his  senrice.  It  appeared 
that  Mr.  Holland  never  was  applied  to  for  a  cha- 
racter of  the  plaintiff,  aft;e>  the  communication 
made  to  him  by  the  defendant ;  and  Mr.  Holland 
stated,  that  without  such  communication  he 
should  have  declined  giving  another  character  to 
the  plaintiff.  The  plaintiff  also  proved,  by  ser- 
vants of  the  family,  that  while  in  the  defendant's 
service  he  had  conducted  himself  well,  and  that 
no  complaints  of  the  nature  ascribed  to  him  in 
the  defendant's  letter  had  all  that  time  existed. 
The  jury  found  a  verdict  for  the  plaintiff  with 
iS26  damages,  but  liberty  was  reserved  to  the  de- 
fendant to  have  a  nonsuit  entered. 

After  the  case  had  been  argued,  Lord  Al van- 
ley,  C.  J.  said,  "  If  it  were  to  be  understood, 
that  whenever  a  master  gives  a  bad  character  to  a 
servant  who  has  quitted  his  service,  he  may  be 
forced  by  the  servant^  in  justification  of  such  his 
conduct  as  amaster,  to  prove  the  particulars  which 
he  has  stated  respecting  the  servant,  it  would  be 
impossible  for  any  master,  (so  understanding  the 
law,  at  least  with  any  regard  to  his  own  safety)  to 
give  any  character  but  the  most  favourable  to  a 
servant,  and  consequently  impossible  for  a  ser- 
vant, not  entitled  to  the  most  favourable  charac- 
ter,   to   obtain    any   new   place.      In  the   two 
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cases  of  Edmonson  v.  Stevenson  {e),  and  Wea- 
iherstone  v.  Hawkins  {/),  the  law  upon  this  sub- 
ject appears  to  me  to  be  laid  down  as  clearly 
as  can  be  wished.  Unquestionably  the  master, 
who  has  given  a  bad  character  of  a  servant  to 
persons  inquiring  after  his  character,  is  not  bound 
to  substantiate  by  proof  what  he  has  said  ;  but  it 
is  equally  clear,  that  the  serv^t  niay,  if  he  can, 
prove  the  character  to  he  false,  and  the  question 
between  the  master  and  servant  will  always,  in 
such  case,  be,  whether  what  the  former  has  spoken 
concerning  the  latter  be  malicious  and  defama- 
tory. In  this  case,  we  are  to  consider  whether 
the  evidence  adduced  by  the  plaintiff  was  suffi* 
cient  to  be  left  td  the  jury."  His  lordship,  after 
stating  the  evidence,  proceeded  to  observe,  that 
the  circumstance  of  the  plaintiff's  lefusa!  to  quit 
his  master's  house  till  his  wages  had  been  paid, 
-was  the  only,  act  of  impertinence  proved  against 
him  ;  and  that  the  defendant  Wiis  not  called  upon 
by  that  single  act  to  seek  out  Mr.  Holland,  and 
officiously  to  state  what  he  did ;  that  if  a  ser- 
vant were  strongly  suspected  of  having  committed 
a  felony  whilst  in  his  master's  service,  it  would 
be  the  master's  duty  to  warn  others  from  taking 
,bim  into  their  service  ;  but  that,  in  the  principal 
case,  Uie  offence  imputed  to  the  plaintiff  appeared 

{<)  B.  N.  P.  8.  (/)  IT.  R.  no. 
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to  be  of  a  trivial  nature.  His  lonkhip  coachuled 
by  saying,  that  he  should  have  grievously  inTadcd 
the  province  of  a  jury,  had  he  not  left  it  to  them 
to  say  whether,  consideriii:^''  all  the  circumatanc^ 
of  the  ctisc,  the  defeudant's  conduct  wa«  not  ma- 
licious, and  that  he  did  not  consider  hlmKlf  at 
liberty  to  disturb  the  verdiA  they  had  g^iveo. 

Rooke,  .1 ,  was  of  the  same  opinion,  and  wished 
it  to  be  uLiderstood  as  his  opinion,  that  a  maater 
may  at  any  time,  whether  asked  or  noty  speak  of 
the  character  of  his  servant,  provided  that  be 
speak  io  the  honesty  of  his  heart ;  aud  that  an 
action  cannot  be  maintained  against  him  for  so 
doing;  at  the  same  time,  masters  are  not  wai* 
ranted  in  speaking  ill  of"  tlieir  servants  from  heat 
and  passion. 

Chambre,  J.  referred  to  the  case  of  Lowry  v. 
Aiienhead  {g),  before  Lord  Mansfield.  In  that 
case,  the  rule  laid  down  by  Lord  Mansfield  was, 
*' That  where  a  person,  intending  to  hire  a  ser- 
vant, applies  to  a  former  master  for  a  character, 
the  muster  is  not  bound  to  prove  the  truth  of  the 
character  he  s;\ves  ;  tor  what  lie  speoka  of  the 
servant  he  does  not  speak  o6iciousIy,  but  only 
discloses  that  which  rests  in  his  knowledge  alone ; 
but  that  v/heK  a  master  speaks  ill  of  a  serrant, 
without  any  previous  application  having  beea 

(S)  Mich.  8  G.  3. 
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(^  made  to  bim  there,  he  must  plead  and  prore  the 

truth  of  the  character  in  juBtiBcation. 
And  the  rule  w;i«  discharged. 
It  appears,  therefore,  tobe  fully  established,  that 
&^        a  servant,  in  an  action  sgMiist  a  former  master* 
must  prove  express  malice. 

It  leems  to  have  been  laid  down  generally  by 
Lord  MansBeld,  in  the  case  cited  by  Mr.  Justice 
Chambre,  that  xviiero  ;«  master,  vnashrd,  gives  a 
bad  character  of  a  st'rviint,*he  inii-^t  justify  as  in 
other  cases  ;  and  tliouc;!!  Mr.  J.  Rooke  seems  to 
have  expressed  an  opinion  somewhat  different, 
■    there  can   be  no  doubt  that  the  manifestation  of  ♦• 

forward  and  olticious  y.vA  on  the  part  of  a  defend- 
ant, who,  iiiiiiiviieilt  gives  a  cliaracter  to  the  pre- 
judice of  his  foriqer  servant,  would  be  a  material 
guide  to  ajury  in  ascertainiriLj  his  real  motive. 

Where  a  plaintiff,  knowing  the  character  which 
hia  master  will  give,  procures  it  to  be  given  for 
the  sake  of  founding  an  action  upon  it,    he  will 
not  be  allowed  to  recover  (//). 
J  Many  other  cases  may  be  referred  to  as  illus- 

trative of  the  general  princJ[)lo  that  a  putihcation 
warranted  by  an  occasion  apparently  bene6cial 
|L         and  honest  is  not  actionable  in  the  absence  of  J 

^r        express  malice.  .'■    ^ 

W^  The  defendant  who  was  sei^aot  in  a  volunteer 

;  (A)  Per  Lord  Alvanley,  3  B.  &  P.  592.     King  v,  JVaring 

et  ux.  5  Esp.  C.  13. 
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corps  of  which  the  plaintiff,  also,  was  a  member,  i 

represented  to  the  committee,  by  whom  the  ge- 
neral business  of  the  corps  was  conducted,  that 
the  plaintiff  was  an  unfit  and  improper  person  to 
be  permitted  to  continue  a  member  of  the  corps. 
f  The   words  charged  in  the  declaration   were, 

that  the  defendant  had  said  that  the  plaintiff  had 
been  thq  executiouer  of  the  King  of  France,  and 
that  he  had  clapped -his  hands*,  rejoicing  at  the 
event,  adding,  that  France  would  then  be  one  of 
the  first  countries  in  the  world. 

It  appeared  in  evidence,  that  the  plaintiff  was 
a  Frenchman,  and  that  the  defendant  had  not 
made  use  of  the  words  publicly,  but  had  commu- 
nicated them  to  the  officers  of  the  corps,  who 
constituted  the  committee  for  its  regulation. 

Lord  Ellenborough  said,  that  it  was  not  to  be 
allowed  that  such  an  action  could  be  sustained. 
It  was  a  communication  made  upon  %  most  im* 
portant  matter  for  their  consideration,  whether 
foreigners,  the  natives  of  a  country  in  open  war 
^  with  us,  were  to  learn  the  use  of  arms  in  a  coun- 
try threatened  to  be  invaded  by  that. other.  The 
,  action  was  most  ill  advised  and  improper. 

In  Johnson  v.  Evans  (e),  the  words  were,  "  She 
is  a  thief,  and  tried  to  rob  me  of  part  of  her 
wages."      It. appeared,  upon  the  trial,   that  the 

(t)  3  Esp.  C.  32.      . 
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plaintiff  had  been  servant  to  the  defendant.     Upon 
a  dispute  taking  place  he  discharged  her,   and 
some  difference  arising  respecting  the  payment 
of  her  wages,   he  charged   her  with  having   at- 
tempted to  cheat  him  respecting  her  wages,  and 
spoke  the  words  as  laid  ;  but  the  plaintiff  failed 
in  proving  them  to  have  been  spoken  at  that 
time.     Having,  .however,  sent  for  a  constable,  in 
order  to  take  her  into  custody,  he  made  use  of  the 
same  words  to  the  constable  when  he  came,  to 
whom  he  meant  to  have  given  her  in  charge,  but 
which  in  fact  he  did  not  do.     The  constable 
proved  the  words  as  spoken ;    but  it  further  ap- 
peared, in  the  course  of  his  evidence,  that  the 
words  had  been  spoken  by  the  defendant,  ad- 
dressed  to  him  in  his  character  of  constable,  and 
it)  the  course  of  the  charge  and  complaint  which 
the  defendant  made  to  him  against  the  plaintiff. 

Lord  Elaon,  C.  J.  said,  that  the  evidence  given 
of  th6  speaking  of  the  words  laid  in  the  decla- 
ration was  not  such  as  to  induce  hip  to  direct  the 
jury  to  find  a  verdict  for  the  plaintiff.  Words 
used  in  the  course  of  a  legal  or  judicial  proceed- 
ing, however  hard  they  might  bes^r  upon  the  party 
of  whom  they  were  used,  were  not  such  as  would 
support  an  action  for  slander.  In  this  case,  thefy 
were  spoken  by  the  defendant  under  a  belief  of 
the  fact,  and  when  he  was  about  to  proceed  le- 
gally to  punish  it,  it  would  be  a  matter  of  public 
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sentatioQ  of  the  said  Sir  John  in  the  form  of  a 
man  of  ludicrous  and  ridiculous  appearance,  hold- 
ing ^  pocket-handkerchief  to  his  face,  and  appear- 
ing to  be  weeping ;  and  also  a  certain  false,  ma- 
licious, and  ridiculous  representation  of  a  man  of 
ludicrous  and  ridiculous  appearance,  following 
the  representation  of  Sir  John,  representing  a 
man  loaded  with  and  bending  under  the  weight 
of  three  large  books,  one  of  them  having  the 
word  Baltic  printed  on  the  back  thereof,  and  a 
pocket  handkerchief  appearing  to  be  held  in  one 
of  the  hands  of  the  said  representation  of  a  man, 
and  the  corners  thereof  appearing  to  be  held  or 
tied  together  as  if  containing  something  therein, 
with  the  printed  word  Wardrobe  depending 
therefrom,  for  the  purpose  of  rendering  the  said 
Sir  John  ridiculous,  and  thereby  meaning  that 
one  copy  of  the  said  first-mentioned  book  of  the 
said  Sir  John,  and  two  copies  of  the  book  of  the 
said  Sir  John  secondly  above-mentioned,  were  so 
heavy  as  to  cause  a  man  to  bend  under  the 
weight  thereof ;  and  that  his  the  said  Sir  John's 
wardrobe  was  very  small,  and  capable  of  being 
contained  in  one  pocket-handkerchief."  The 
declaration  concluded  by  laying,  as  special  da- 
mage, that  SiiiJohn  had  been  prevented  from 
selling  to  Sir  Richard  Phillips,  for  £600.,  the 
copyright  of  a  book  of  which  the  said  Sir  John 
was  the  author,  .containing  an  account  of  a  tour 
of  the  said  Sir  John  through  part  of  Scotland. 
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Lord  Ellenborough,  as  the  trial  was  proceed- 
ing, intimated  an  opinion,  that  if  the  book  pub- 
lished by  the  defendant  only  ridiculed  the 
plaintiff  as  an  author^  the  action  could  not  be 
maintained. 

Garrow,  for  the  plaintiff,  allowed,  that  when 
his  client  came  forward  as  an  author.  He  sub- 
jected himself  to  the  criticism  of  all  who  might 
be  disposed  to  discuss  the  merits  of  his  works, 
'but  that  criticism  must  be  fair  and  liberal ;  its 
object  ought  to  be  to  enlighten  the  public,  and 
to  guard  them  against  the  supposed  bad  tendency 
of  a  particular  publication  presented  to  them,  not 
to  wound  the  feelings  and  ruin  the  prospects  of 
an  individual ;  if  ridicule  was  employed,  it  should 
have  some  bounds.  While  a  liberty  was  granted 
of  analyzing  literary  productions,  and  pointing 
out  their  defects,  still  he  must  be  considered  as  a 
libeller,  whose  only  object  was  to  hold  up  an 
author  to  the  laughter  and  contempt  of  mankind. 
A  man  with  a  weq  upon^  his  neck  perhaps  could 
not  complain  if  a  surgeon,  in  a  scientific  work, 
should  minutely  describe  it,  and  consider  its 
nature  and  the  means  of  dispersing  it ;  but  surely 
he  might  support  an  action  for  damages  against 
any  one  who  should  publish  a  book  to  make  him 
ridiculous  on  account  of  his  infirmity,  with  a 
caricature  print  as  a  frontispiece.  The  object  of 
the  book  published  by  the  defendant  clearly  was, 
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the  party  writing  the  criticism  followed  the  plain- 
tiff into  domestic  life  for  the  purposes  of  slander, 
that  would  have  been  libellous  ;  but  no  passage 
of  this  sort  has  been  produced,  and^ev^en  the  ca« 
ricature  does  not  affect  the  plaintiff,  except  as  the 
author  of  the  book  which  is  ridiculed.  The 
works  of  this  gentleman  may,  for  aught  I  know, 
be  very  valuable ;  but,  whatever  their  merits, 
others  have  a  right  to  pass  their  judgment  upon 
them, — to  censure  them  if  they  be  censurable, 
and  to  turn  them  into  ridicule  if  they  be  ridi- 
culous. The  critic  does' a  great  service  to  the 
public,  who  writes  down  any  vapid  or  useless 
publication,  such  as  ought  never  to  have  appeared. 
He  checks  the  dissemination  of  bad  taste,  and 
prevents  people  wasting  both  their  time  and 
money  upon  trash. — I  speak  of  fair  and  candid 
criticism ;  and  this  every  one  has  a  right  to  pub- 
lish, although  the  author  may  suffer  loss  from  it. 
Such  a  loss  the  law  does  not  consjder  as  an  in- 
jury, because  it  is  a  loss  which  the  party  ought 
to  sustain.  It  is,  in  short,  the  loss  of  fame  and 
profits  to  which  he  was  never  entitled. 

"  Nothing  can  be  conceived  more  threatening 
to  the  liberty  of  the  press  than  the  species  of  ac- 
tion before  the  court.  We  ought  to  resist  an 
attempt  against  free  and  liberal  criticism  at  the 
threshold.'*  The  Chief  Justice  concluded  by  di- 
recting the  jury,  that  if  the  writer  of  the  publica- 
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tion  complained  of  had  not  travelled  out  of  the 
work  he  criticised  for  the  purpose  of  slander,  the 
action  would  not  lie ;  but  if  they  could  discover 
in  It  any  thing  persanaU^  slanderous  against  the 
plaintiff,  unconnected  with  the  works  he  had 
given  to  the  public,  in  that  case  he  had  a  good 
cause  of  action,  and  they  would  award  him 
damages  accordingly.  — •  Verdict  for  the  de- 
fondant  (o)» 

In  the  case  of  Tabert  v.  Tipper^  alluded  to  in 

(o)  In  the  case  of  Stuart  v.  LoveU^  2  Starkie's  C.  73.  the 
plaintiff  being  one  of  the  proprietors  of  the  Courier  newspaper, 
brought  his  action  against  the  defendant  and  the  editor  of  the 
Statesman :  Lord  EUenboroughy  in  summing  up  to  the  j  ury,  ob- 
served, **  In  the  first  the  plaintiff  was  described  as  the  prostituted 
Courier,  and  his  full  blown  baseness  and  infamy  were  represented 
as  holding  him  fast  to  his  present  connections,  and  preventing 
him  from  forming  new  ones.  It  was  certainly  competent 
to  one  public  writer  to  criticise  another,  exerting  his  talents  in 
all  the  latitude  of  free  communication  belonging  to  a  public 
writer,  and  so  it  appeared  to  Lord  Kenyon,  in  the  case  of 
Herriot  v.  Stuart,  1  Esp.  c.  437.  That  the  opinions  and 
principles  of  a  controversial  writer  were  open  to  criticism  and 
ridicule,  in  the  same  way  as  those  of  any  other  author,  but  that 
the  privilege  did  not  extend  to  calumnious  remarks  on  the  pri- 
vate character  of  the  •  individual.  In  that  respect  the  editor 
of  a  newspaper  enjoyed  the  rights  of  protection  in  common 
with  every  other  subject. 

**  Since  then,  the  defendant  in  this  case  had  stigmatised  the 
plaintiff  as  the  venerable  apostle  of  tyranny  and  oppression, 
and  as  a  man  whose  full  blown  baseness  and  infamy  held  him 
fast  to  his  present  connections,  because  they  left  him  without 
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the  pi'eceding  one  (  j;»,),  the  action  was  brought 
for  a  libel  on  the  plaintiff,  contained  in  a  periodi- 
cal work  called  ^'  The  Satirist,  or  Monthly 
Meteor,^'  insinuating  that  the  plaintiff  (who  was 
a  vendor  of  children's  books)  had  published  and 
vended  books  of  an  improper  and  immoral 
tendency. 

Upon  the  question,  whether  a  witness  ought 
to  be  cross-examined  as  to  the  defendant's  having 
published  particular  books. 

Lord  EUenborough  observed,  *^The  main 
question  here  is,  qna  ammo  the  defendant  pub- 
lished the  article  complained  of ;  whether  he 
meant  to  put  down  a  n^uisance  to  public  morals, 
or  to  prejudice  the  plaintiff.  To  ascertain  this, 
it  is  material  to  know  the  general  nature  of  the 
defendant's  publications  to  which  the  libel  al- 
ludes, and  I  therefore  think  that  the  evidence  is 
receivable.  The  plaintiff  is  bound  to  shew  that 
the  defendant  was  actuated  by  malice,  and  the 
defendant  discharges  himself  by  proving  the  con- 
trary. Liberty  of  criticism  must  be  allowed,  or 
we  should  neither  have  purity  of  taste  nor  of 
morals.  Fair  discussion  is  essentially  necessary 
to  the  truth  of  history  and  the  advancement  of 

the!  power  of  forming  new  ones;  in  all  this^  he  undoubtedly 
bad  overstepped  tbe  limits  wbicb  bad  been  drawn,  and  by 
wbich  hiB  conduct  ougbt  to  bave  been  regulated.*' 
(p)  1  Camp.  C.  350. 
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scieDce.  '  That  publication,  therefore,  I  shall 
Dever  consider  as  a  libel,  which  has  for  its  object 
not  to  injure  the  reputation  of  any  individual, 
but  to  correcb  misrepresentations  of  fact,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taste  in 
literature,  or  to  censure  what  is  hostile  to 
Doorality/' 

But  in  the  same  case  it  appeared  that  the  libel 
£ailsely  imputed  to  the  plaintiff  the  publication  of 
some  silly  verses  of  an  improper  tendency,  which 
were  specified  in  the  libel,  and  set  forth  in  the 
declaration ;  and  it  was  allowed,  on  the  p^rt  of 
the  defendant,  thatthe  plaintiff  had  not  published 
them,  but  it- was  contended  that  they  were  a  fair 
specimen  of  his  publications. 

Lord  EUenborough,  however,  informed  the 
jury, 'that  it  wais  certainly  actionable,  gravely  to 
impute  to  a  bookseller  having  published  a  poem 
of  this  sort,  to  which  he  was  a  stranger* ;  as  the 
evident  tendency  of  the  unfounded  imputation 
was  to  hurt  him  in  his  business. 

In  the  case  of  Heriot  v.  Stuart  (9),  it  was  held 
that  no  action  was  maintainable  for  asserting  in 
a  nevvspaper  that  another  public  paper  was  the 
mostvu^r,  ignorant,  and  scurrilous  journal  ever 
pul^lished  in  Great  Britain.  But  subsequent  words, 
al|e^ng  that  it  was  thelowest  paper  in  circulation, 

(q)  1  Esp.  C.  437. 
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were  deemed  actionable,  since  they  affected  the 
sale  and  the  profits  to  be  made  by  advertising. 

In  the  case  of  Dihdmy.  Bostock  (r),  which  was 
an  action  for  publishing  a  paragraph  in  a  news- 
paper^ stating  that  the  songs  at  a  place  of  public 
entertainment  were  not  of  the  plaintiff's  compo* 
sition,  as  they  professed  to  be,  and  representing  the 
performances  as  despicable,  and  as  gaining  no  ap- 
plause except  from  persons  hired  for  the  purpose. 
Lord  Kenyon  observed,  "The  editor  of  a  public 
newspaper  may  fairly  and  candidly  comment  on 
any  place  or  species  of  public  entertainment,  but 
it  must  be  done  fairly,  and  without  malice  or  view 
to  injure  or  prejudice  the  proprietor  in  the  eyes  of 
the  public;  if  so  done,  however  severe  the  cen- 
sure, the  justice  of  it  screens  the  editor  from  1^1 
animadversion;  but  if  it  can  be  proved  that  the 
comment  is  unjust,  is  malevolent,  or  exceeding 
the  bounds  of  fair  opinion,  it  is  a  libel,  and  action- 
able." 

In  the  late  case  of  Dtrnne  v.  Anderson  (^),  it 
seems  to  have  been  doubted  whether  the  plaintiff, 
by  preferring  a  petition  to  parliament  against  the 
practice  of  empiricism,  had  laid  himself  open  to 
a  criticism  on  his  composition  which  attempted 
to  show  that  the  petitioner's  ignorance  in  his  pitv 
fession  wa^  manifest  on  the  face  of  his  own  pe- 
tition. 

(r)  1  Esp.  C.  29.  («)  3  Bing.  88. 
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The  instances  already  cited,  in  illustration  of 
the  general  principle,  which  makes  the  occasion 
operate  as  a  defence,  unless  express  malice  be 
proved,  are  those  where  the  occasion  consists  in 
the  discharge  of  a  duty  of  a  public  nature^  the 
same  principle  it  is  next  to  be  seen  has  an  exten- 
sive  application,  where  a  party  acts  fairly,  and 
bond  fide  in  the  prosecution  of  his  own,  or  even  of 
another's  interest. 

It  has  been  seen,  that  where  a  publication  is 
made  in  the  course  of  a  judicial  proceeding,  no 
action  for  slander  is  maintainable,  the  very  oc- 
casion furnishes  an  absolute  defence.  And  where 
an  application  is  made  for  the  purpose  of  obtain- 
ing redress,  though  it  be  to  a  party  who  has  no 
direct  means  of  giving  relief,  yet,  if  the  applicant 
may  possibly  obtain  such  relief  indirectly  and  he 
set  band  fide^  it  seems  that  he  is  not  liable  to  an 
action.  In  the  case  of  the  King  v.  Bayley  (a), 
the  defendant  had  addressed  a  letter  to  General 
Willes,  and  the  four  principal  officers  of  the 
Guards,  to  be  by  them  presented  to  the  king, 
stating  that  the  prosecutor  had  obtained  from  him 
(the .  defendant,)  a  warrant  for  the  payment  of 
money  due  to  him  from  the  government,  under 
promise  of  paying  the  defendant  such  money, 
and  that  the^  prosecutor  had  received  the  money, 
and  had  not  paid  it  over  to  the  defendant.     And 

(a)  3  Bac.  Ab.  Libel,  A.  2.  cited  by  Bayley,  Jj  5  B.  &  A.  647. 
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the  court  held  that  this  was  no  Kbel,  but  a  repre- 
sentation of  an  injury  shown  up  in  a  proper  way 
for  redresB,— yet  neither  the  officers,  nor  the  Idng 
could  give  the  defendalnt  direct  assistance  in  ob- 
taining payment  of  tlie  ^oney  wroogfoUy  with- 
held (b). 

So  also  in  the  case  of  Fairman  v.  Ives  (c),  it 
was  held,  that  a  petition  addressed  by  a  creditor 
of  an  officer  in  the  army,  to  the  secretary  at  war, 
aind  complaining  of  unjust  and  unfair  conduct,  in 
respect  of  a  debt  due  to  the  defendant  from  the 
plaintrff,  and  written  for  the  purpose  of  procuring 
payment  of  the  debt,  through  the  interference  of 
the  secretary,  was  not  libellous,  the  potion  con- 
taining no  more  than  a  feir  and  honest  statement 
tf  &ct9,  in  the  apprehension  of  the  tkrfendant. 

(n  the  case  of  an  ordinary  action  for  slander  of 
title,  wiie^'tbe  tlefendant  claims  no  title  for  him- 
ielf,  but  either  "denies  the  plaiirtiff 's  title,  directly 
or  impliedly,  by  asserting  a  title  in  another,— and 
where  for  any  thing  that  appesirs  this  is  the 
Inere  wanton  act  of  a  stranger,  there  being  nodiing 
to  explain  his  motive  or  condtrct,  ft  seems  that 
the  ordinary  pnnciple  Wdutd  prevail,  and  malice 
ii!i  law  would  resmlt  from  the  vtery  lict  of  die  de- 
fendtffit,  in  doing  that  which  was  likely  to  oc- 
casion damage,  in  the  absence  of  any  circum- 
stances whi^h  i^oi^ld  furnish  any  legal  justifica- 

{b)  Seethe  oteeiTfelioiii  lof  Bayley,  i.5B.k  A,  647. 
.    (c)  5  B.  &  A.  642. 
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tion  or  excuse ;  and,  therefore,  the  privilege 
which  belongs  to  one  who  assert^  his  own  claim, 
does  not  protect  him  in  falsely  asserting  a  title  in 
a  mere  stranger.  The  defendant  had  said,  ^*  I 
know  one  who  had  two  leases  of  his  (the  plain- 
tiff's) land,  -who  will  not  part  with  them  at  any 
reasonable  rate.^^  AAd  ift  was  held,  that  he 
could  not  justify,  by  showing  that  he  meant  to 
allege  a  title  by  two  leases  in  himsdf  {d).  So  it 
has  been  held,  that  if  the  defendant  s^y  that 
J.  S.  has  a  better  title  to  the  land  than  the  tefnant 
in  possession,  but  make  no  claim  himself,  an 
action  lies  (e). 

Where  the  "defendant  in  an  action  for  slander 
of  title,  was  not  a  tneire  wrongful  intruder,  but 
was  connected  in  interest,  though  remotely,  with 
the  transaction,  the  question  is,  whether  he  acted 
bond  fide,  or  with  a  malicious  intention  to  injure 
the  owner, — ^and  this  is  properly  a  question  of 
fkct  for  the  jury,  under  all  the  circumstances. 

In  the  case  of  Smith  v.  Spooner  (/),  the  ac- 
tion was  brought  for  preventing  the  sale  of  lease- 
hold property,  by  the  assignee  of  the  lessee, 
against  the  owner  of  the  property,  who  had  de- 
clared at  the  time  of  putting  up  the  property  for 

[6)  Fcnnafiium  v.  Ralmki,   Cro.   Elii.  427.     Vin.  Ab, 

651.  pi.  11. 
'    (e)  Jenk.  247.  • 
(/)  3  Taunt.  246. 


318  CrVIL   REMBDT  ;    OCCASION.  ^ 

sale,  that  the  plaintiff  could  make  no  title.  It 
appeared,  that  the  defendant  was  present  when 
the  lot  was  put  up,  and  thi^t  he  then  told  the 
auctioneer  that  it  was  of  no  use  to  sell  it,  as  the 
house  was  his  own ;  he  was  the  landlord,  and 
that  no  title  could  be  made  to  it.  On  this,  some 
persons  who  had  attended  to  bid,  retired,  and  the 
defendant  q^ered  to  purchase  the  lease,  having 
also  made  a  previous  offer  of  the  same  kind. 
Previous  to  the  trial,  the  defendant  had  obtained 
possession  of  the  premises  by  an  ^ectment,  and 
the  plaintiff^s  attorney  had  tendered  him  five 
quarters'  rent,  and  the  costs  of  the  ejectment,  if  he 
would  deliver  back  the  possession.  The  jury 
found  a  verdict  for  the. plaintiff;  but  the  court 
afterwards  directed  a  nonsuit  to  be  entered,  on  the 
ground  that  there  was  no  evidence  of  express 
malice.  But  in  a  subsequent  case  (^),  where 
the  owner  of  a  house  had  prevented  the  plaintiff, 
who  held  under  a  lease  for  years,  from  disposing 
of  the  remainder  of  his  term,  by  falsely  asserting 
that  he  had  no  title  ;  the  court,  after  a  verdict  for 
the  plaintiff,  refused  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial.  Lord  Ellen- 
borough,  C.  J.   observing,  that  **The  circum- 

{g)  iSmtfAv.iSpoofMryK.  B.Mich.  1811.  Qu®re  whether  the 
parties  were  not  the  same  as  in  the  case  of  Smith  v.  Spooner, 
3  Taunt.  246.^  in  which  a  nonsuit  was  entered  in  the  C.  P. 
Mich.  1810. 
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Stances  of  the  defendant's  title  and  interest,  may 
rebut  the  implication  of  malice  ;  but  here  it  was 
left  to  the  jury,  to  say,  whether  there  was  malice 
or  not" 

Where  the  allied  slander  of  title  was  conveyed 
in  a  letter,  to  a  person  about  to  purchase  the 
estate  from  the  plaintiff,  imputing  insanity  to  Y. 
fror>  whom  the  plaintiff  purchased  it,  and  staging 
that  the  title  would  therefore  be  disputed ;  in  con- 
se^  .ce  of  which,  the  person  refused  to  complete 
the  purchase,;  it  appeared,  that  the  defendant  had 
married  the  sister  of  Y.  who  was  heir  apparent  to 
her  brother.  And  the  court  held,  that  under  the 
circumstanpes,  the  defendant  ought  to  have 
the  free  liberty  of  stating  objections  to  the 
title,  to  the  proposed  purchaser,  as  ia  the  case 
of  Gerard  v.  Dickenson  m^  other 9^  which 
was  not  stronger  than  the  present,  though 
such  a  liberty  was  not  to  be  allowed  to  a  mere 
stranger,  according  to  the  rule  in  Jenkins's  Cen- 
turies, immiscet  rei  se  alienee  (A),  but  that  it  was 
impossible  to  treat  the  defendant  as  a  stranger ; 
for  though  he  was  indeed  a  stranger  as  to  any 
vested  interest,  he  had  an  interest  in  probable 
expectation,  so  as  to  induce  him  to  bestir  himself 
and  look  about,  least  an  improper  conveyance 
should  be  made  injurious  to  his  right.  That  the 
question  distinctly  and  substantively  was,  whether 

(A)  2i7.  P.  C.  36. 
Y 
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the  defendant,  in  making  the  communication 
which  he  had  made,  had  acted  hondfide^  believing 
it  to  be  true  {%). 

An  attorney  to  a  creditor  (&),  who  had 
previously  committed  an  act  of  bankruptcy, 
stopt  the  sale  of  an  estate  previously  mortgaged 
and  assigned  to  the  plaintiff,  by  declaring  the 
creditor's  bankruptcy,  and  that  a  docket  bad  been 
made  out  for  a  commission;  it  turned  out  that 
an  act  ^  of  bankruptcy  had  been  committed,  but 
that  no  commission  had  been  sued  out.  On  se- 
ction brought,  it  was  held,  that  in  order  to  support 
it,  there  should  be  proof  of  malice,  either  express 
or  implied  ;  that  if  the  defendant  acted  hondfde^ 
and  told  the  truth,  he  did  no  more  than  his  duty ; 
and  though  he  went  beyond  what  was  strictly 
true,  still,  if  there  was  no  material  variance,  and 
no  difference  made  with  respect  to  the  plaintiff's 
title,  the  action  wad  not  maintainable. 

In  general,  where  a  communication  is  made  in 

• 

(t)  Pixt  V.  Do9uovim^  1 M.  &.  &  639.  The  Learned  Jad|ge 
who  tried  the  cause,  had  stated  to  the  jary,  that  if  the  evidence 
satisfied  them«  as  men  of  good  sense  and  nnderstandingt  that 
Mr.  Y.  was  insane,  or  if  the  defendant  entertained  a  persuasion 
that  be  was  insane,  on  such  grounds  as  would  have  persuaded 
•a  nanof  sound  sense  and  Jtnowledge  of  business,  then  the  de*- 
defendant  would  be  entitled  to  the  verdict.  The  jury  feuad 
for  the  plaintiff;  but  the  court  granted  a  new  trial,  on  the 
ground  that  the  question  was  not  correctly  left  to  the  jury. 

(k)  Hargrtave  v.  Le  fir^tots  jSuf?.  2422. 
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confidence,  either  by  or  to  a  person  entrusted  in 
the  communication,  supposing  it  to  be  true,  or  by 
way  of  admonition  or  advice,  it  seems  to  be  a 
general  rule,  that  malice  is  essential  to  the  main-  '^ 
tenance  of  an  action  (/)• 

So  &r  has  this  principle  been  carried,  that  it  has 
even  been  held,  that  the  publishing  an  adver- 
tisement in  a  newspaper,  involving  a  suspicion 
that  the  plaintifi^  had  been  guilty  of  bigamy,  yet 
being  published  band  fide^  at  the  instance  of  one 
who  was  interested  in  the  discovery,  was  not 
libellous  (m). 


(Z)  Vide  supra.  217,  218. 

(m)  De&my  v.  Jonei.  4  Esp.  C.  191.  The  alleged  libel 
was  as  follows  :— 

«  TEN  GUINEAS  RE  WARQr 

**  Whereas,  by  a  letter  lately  received  from  the  West  Indies, 
an  event  is  stated  to  be  announced  by  a  newspaper,  that  can 
only  be  inir^tigated  by  these  means : — This  is  to  request,  that 
if  any  printer  or  other  person  can  ascertain  that  James  Delany, 
Esq.  (the  plaintiff),  some  years  since  residii^^  at  Cork,  late 
lieutenant  in  the  North  Lincohi  Militia,  was  married  previous 
to  nine  o'clock  in  the  morning  of  the  iOth  of  August,  1799, 

^tbey  .will  give  notice  to Jones  (the  defendant),  No«  14, 

Duke-Street,  St.  James*s,  and  they  shall  receive  the  reward/* 

Lord  EUenboTougb,  i|i  summing  up  to  the  jury,  said,  ''that 
although  that  which  U  spoken  or  written  may  be  injurious  to 
^  character  of  t]^e  party,  yet,  if  done  bond  Jicb,  as  fridi'  a 
view  of  investigating  a  fiact,  in  which  the  party  making  it  is 
interested,  it  is  not  libellous.  If,  therefore,  this  investiga-^ 
tion  was  set  qn  foot,  and  this  advertisement  published  by  the 

y2 
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In  an  action  (n)  for  a  libel  on  die  plaintiff,  iu 
bis  profession  as  a  solicitor,  the  libel,  as  set  out 
in  the  declaration,  was  contained  in  a  letter 
•^  written  by  the  defendant  to  Messrs.  Wright  and 
Co.  bankers  at  Nottingham,  and  charged  the 
plaintiff  with  improper  conduct  in  the  manage- 
ment of  their  concerns.  It  appeared,  however, 
upon  the  trial,  that  the  letter  was  intended  as  a 
confidential  communication  to  those  gentlemen, 
and  that  the  defendant  himself  was  intere^ed 
in  the  affairs  which  he  supposed  to  be  mis- 
managed  by  the  plaintiff.  After  the  cause  had 
been  opened  by  the  plaintiff's  counsel, 

Lord  EUenborougb,  C.  J.  said,  if  the  letter 
had  been  written  by  the  defendant  confidentially, 
and  under  an  impression  that  its  statements  were 

plainliff*s  wife,  either  from  anxiety  to  know  whether  she  was 
l^;ally  the.  wife  of  the  plaintiff,  or  whether  he  had  another  wife 
living  when  he  married  her,  though  that  is  done  through  the 
medium  of  imputing  bigamy  to  the  plaintiff,  it  is  justifiable ; 
but  in  sueh  a  case  it  is  necessary  for  the  defendant  whd  pubKsb- 
edthe  libel,  to  show  that  he  published  it  ohder  such  authority,' 
and  with  such  ai  view.  The  jury  are,  therefbre,  fiist  to  say, 
whether  the  advertisement  imputes  a  charge  of  bigamy  to  the 
plaintiff^  and  if  they  think  it  does,  then  to  inquire  whether 
tb<i  libel  was  published  with  a  view,  by  the  wife,  (tf  fairly  find- 
ing out  a  fact  respecting  herhusbandk  in  which  she  was  ma* 
teiially  interested.  If  it.  was  so,  the  publication  is  not  a  libel* 
and  the  defendant  is  entitled  to  a  verdict.*'  The  jury  fpund  a 
verdict  for  the  defendant. 

(n)  M'DomqM  v.  Claridge,  1  Camp.  C  267. 
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weUfowndedt  he  was  clearly  of  opinion  that  no 
action  could  be  maintained.     It  was  impossible 
to  say  that  the  defendant  had  maliciously  pub* 
lisbed  a  libel  to  aggrieve  the  plaint}ff»  if  he  was 
acting  ia^  ^rfe  with  a  view  to  the  %nter^9Uf^ 
himself  and  the   piersons  whom   he  addressed ; 
and  if  a  communication  of  this  sort,  which  was 
not  meant  to  go  beyond  those  immediately  m- 
terested  in  it,  were  the  subject  of  an  action  for 
damages,  it  would  be  impossible  for  the  affairs  of 
mankind  tp  be  conducted.     His  Lordship  re^ 
ferred  to  the  <jase  pf  Cleaver  v.  Sarraude^  tri^ 
on  the  northern  circuit  while  he  'was  at  the  bar: 
where,  in  an  action  like  the  present,  it  appeared 
that  the  letter  had  been  written  confidentially  to 
the  Bishop  of  Durham,  who  employed  the  plain- 
tilBT,  as  steward  to  his  estates,  to  .inform  him  of 
certain  supposed  malpractices  on  the  part  of  the 
plaintiff;  upon  which,  the  judge,  \vho  presided, 
declared  himself  of  opinion  that  the  action  was 
not   maintainable^,  as    the  defendant  had  b(^n 
acting  hondjide^  and  the  nonsuit  which  he  di* 
rected,  had  been  acquiesced  in  from  a  conviction 
entertained  by  the  plaintiff's  counsel  of  its  being 

founded  in  la\v« 

The  AttcH'ney^pgeneral,  for  the  defendant,^said» 
that  his  client,  at  the  time  of  writing  the  letter, 
was  certainly  impressed  with  a  belief  of  the  truth 
of  the  charges  it  contained,  but  had  since  seen 
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Te98on  to  believe  they  were  groundless ;  he  there- 
fore consented  to  withdraw  a  joror. 

So,  where  the  person  to  whom  the  communica- 
tion is  mad^  is  interested,  as  in  die  case  of  CleiU 
ver  V.  Sarraude  above. quoted^  no  action  is  main- 
tainable without  proof  of  express  malice. 

In  the  case  of  Dunman  v.  Bigg  (o),  the  plain- 
tiff was  a  dealer  in  beer,  buying  it  of  a  brewer, 
and  selling  it  to  publicans.  Wishing  CO  open  an 
account  with  the  defendant,  a  brewer,  one  Leigh 
became  his  surety  for  the  price  of  such  quantities 
of  beer  as  should,  from  time  to  time,  be  supplied 
to  him,  the  defendant  promising  to  inform  Leigh 
of  any  default  in  his  payments,  made  by  die 
plaintiff. 

After  the  parties  had  dealt  together  for  some 
tiiQe,  the  defendant  went  to  Leigh,  and  spoke  to 
him  in  very  opprobrious  terms  of  the  plaintiff, 
saying,  that  he  wished  to  cheat  him,  that  he  had 
tent  back,  as  unmerchantable,  beer  which  he  him- 

« 

self  had  adulterated,  that  he  was  a  rogue  and  a 
rascal,  &c.  At  this  period  there  was  a  sum  of 
money  due  from  the  plaintiff  to  the  defendant  in 
respect  of  the  beer,  for  which  Leigh  had  given  a 
guarantee.  Lord  EUenborough,  C.  J.  said,  ^*  I 
am  inclined  to  think  that  diis  was  a  privileged 
communication.    Had  tSie  defendant  gone  to  any 

(o)  Sitdngs  in  London  after  T.  T.  48  O.  3.  Ctfttip.  R.  1260. 
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Other  man»  and  uttered  these  words  of  the  plain- 
tiff^ they  certainly  would  have  been  actionable; 
but  Leigh,  to  whom  they  were  addressed,  was 
guarantee  for  the  plaintiff,  and  the  ddendant  had 
promised  to  acquaint  him  when  any  arrears  v^^xe 
due.  He  tberefcxe  had  a  right  to  state  to  Leigh 
what  he  really  thought  of  the  plaintiff's  conduct 
in  their  mutual  dealings ;  and  even  if  the  repre- 
sentations which  he  made  were  intemperate  and 
unfounded,  still,  if  he  really  believed  them  at  the 
time,  he  cannot  be  said  to  have!  acted  maliciously^ 
and  with  an  intent  to  defame  the  plaintiff.  To 
be  sure»  he  could  not  lawfully,  under  colour  and 
pretence  of  a  confidential  communication,  destroy 
the  plaintiff ^s  character,  and  injure  his  credit,  but 
it  must  have  the  most  dangerous  effects  if  the 
communications  of  business  are  to  be  beset  with 
actions  of  slander.  In  this  case  the  defendant 
seems  to  have  been  betrayed  by .  passion  into 
8<xtte  unwarrantable  expressions  ;  I  will  therefore 
not  nonsuit  the  plaintiff,  and  it  will  be  for  the 
jury  to  say,  whether  these  expressions  were 
used  with  a  malicious  intenti<m  of  defaming  the 
plaintiff,  or  with  good  fidth  to  communicate 
facts  to  the  surety  which  he  was  interested  to 
know  (p). 

(p)  The  patties  agreed  to  withdraw  a  juror.— For  further 
UlustratioDs  of  this  division  of  the  subject,  see  JR.  ▼•  Enes, 
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It  must,  however,  be  remarked,  that  jn  all 
these  cases,  where  the  occasion  is  saflBcient  to 
raise  the  question  of  actual  malice,  the  doctrine 
must  be  understood  with  this  limitation,  viz.  that 
the  times  and  mode  of  the  publication  are  suited 
to  the  occasion.  For  it  seems  to  be  clear,  that 
whether  the  occasion  and  circumstances  supply 
an  absolute  or  merely  a  qualified  justification, 
dependent  on  the  question  of  actual  malice,  they 
do  not  extend  to  justify  any  publication  which  is 
not  warranted  by  the  occasion  and  circumstances. 

Andr.  22Q.  Lord  Mordington*8  case,  A.  ▼•  Jenneaur,  3  Bac. 
Abr.  452.  and  R.  v.  Bailey,  Andr.  229.  So  it  was  held  that 
the  owner  of  a  public  hous^  could  not  maintain  an  action 
against  a  neighbouring  publican,  for  giving  a  bad  character 
of  such  house  to  a  person  who,  being  in  treaty  for  purchasing 
it,  applied  to  the  defendant  for  information,  provided  (as  is 
stated)  there  is  some  evidence,  though  slight  of  the  truth 
of  the  assertion.  Humher  v.  Ainge.  Abbott,  L.  C.  J.  West* 
13  Feb.  1819.  Manning's  Index,  tit.  Libel,  pi.  13.  In  the 
c&Be  of  Wilaon  V.  Stephenson,  2  Price,  282.  where  the  defen- 
dant had  stated  that  the  plaintiff  had  murdered  his,  the  plain- 
tiff's brother,  the  plaintiff  hdving,  in  fact,  been  the  innocent 
occasion  of  his  brother's  death ;  and  the  defence  was,  that 
the  words  had  been  spoken  in  the  way  of  admonition,  and 
the  jury  found  that  the  words  were  not  spoken  maliciously, 
which  was  recorded  as  a  verdict  for  the  defendant,  the  court 
refused  to  disturb  the  verdict.  See  further  as  to  words  spoken 
by  way  of  admonition  or  advice.  2  Brownl.  15U  152. 
2  Bum's  Ecc.  Law,  179.    3  Bac.  Ab.  412. 
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In. the  instance  of  a  brief  to  counsel,  for  instance, 
the  publication  as  between  the  attorney  and 
counsel  may  not  be  libellous,  and  yet,  were  it  to 
be. printed  and  published,  there  might  be  a  libel  in 
every  line.  Where  the  defendant  who  bad  acted  as 
solicitor  to  a  commission  against  Brown,  upon  a 
petition  to  the  chancellor  to  supersede  the  com* 
mission,  published  an  address  to  the  creditors  in 
a  public  newspaper,  charging  the  bankrupt  with 
having  committed  a  gross  fraud  against  his  cre- 
ditors, and  calling  on  the  latter  to  resist  the  pro- 
ceedings. Lord  Ellenborough  held  that  as  -the 
communication  might  have  been  made  in  a  man- 
ner less  injurious,  it  was  to  that  extent  libel- 
lous [q) . 

'  (q)  Brovon  v.  Croome,  2 '  Starkie^s  C.  297.  His  lordship 
observed,  that  if  the  publication  in  question  had  merely  sug- 
gested doubts,  without  alleging  the  facts,  as  in  the  case  of 
DeUxney  v.  Jone$f  the  main  grievance  would  have  been  wanting. 
If  it  could  be  shewn,  that  an  advertisement  in  the  Glou- 
cester paper  was  the  only  possible  means  of  communicating 
notice  of  the  circumstances,  it  might  be  sufficient  to  vindicate 
the  mode ;  one  person  could  have  no  right  to  take  measures 
for  his  own  benefit  to  the  injury  of  another*  The  argument 
which  had  been  used  was  ingenious,  but  the  defendant  made 
no  progress  in  his  defence,  unless  he  could  shew  that  such  a 
publication  was  the  only  eifectual  mode  of  convening  the  cre- 
ditors. The  want  of  proper  caution  had  rendered  the  publi- 
cation actionable,  as  being  published  to  the  world  at  laige ; 
this  made  an  essential  distinction,  which  applied  to  all  the 
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;  in  the  instance  of  a  brief  to  ooonset  for  instance,  the 
publication  as  between  the  attorney  and  counsel  might  not  be 
libellous,  and  yet  if  it  were  to  be  printed  ^and  published, 
there  might  be  a  libel  in  every  line.  Every  unauthorised 
publication,  to  the  detriment  of  another,  was,  in  point  of 
law,  to  be  considered  as  malicious. 


•  « 
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CHAPTER  XIV. 


Repetition  ^  Slander  invented  by  another. 

THE  doctrine  of  justification,  on  the  ground 
Aat  the  defendant  has  done  no  more  than  repeat 
the  scandal  which  he  has  heard  from  another^ 
though  of  ancient  date,  rests  on  principles  so 
dubious  and  has  be6n  so  limited  in  its  modern 
application,  that  it  seems  to  be  doubtful  whether 
in  any  case  such  a  justification  would  be  permit* 
ted  to  prevail  as  an  absolute  and  peremptory  d&* 
fence,  without  reference  to  other  circumstances, 
and  the  actual  intention  of  the  publisher. 

And  for  this  reason  it  has  been  deemed  to  be 
more  proper  to  rank  this  species  of  defence  with 
those  which  are  of  a  qualified  nature,  and  which 
depend,  for  their  consummation^  on  the  absence 
of  express  malice,  than  to  class  it  with  those 
where  the  very  occasion  and  circumstances  fur- 
nish an  absolute  and  peremptory  bar,  ihdeperi* 
dently  of  the  question  of  intention. 

The  doctrine  of  justification  by  hearsay  was 
expressly   recognized   in  Lord    Northampton's 
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case  (a),  which  was,  upoo  an  information  in  the 
Star  Chamber,  for  scandalum  magnatum.  The 
resolution  contained  in  that  case  has  a  plain  refer- 
ence to  the  rule  contained  in  the  statute  1  West- 

• 

minster,  which  enacts,  that  the  propagator  of 
slander,  concerning  the  grandees  of  the  realm^ 
shall  be  imprisoned  until  he  give  up  the  author. 
The  resolution  was,  *^  if  A.  say  to  B.  ^  Did 
you  not  hear  that  C.  was  guilty  of  treason'  ?'* 
This  is  tantamount  to  a  scandalous  publication. 
And,  in  a  private  action  for  slander  of  a 
common  person,  if  J.  S.  publish  that  he  hath 
heard  J.  N.  say,  that  J.  G*  was  a  traitor  or  thief, 
in  an  action  oh  the  case,  if  the  truth  be  so,  he 
may  justify ;  but  if  J.  S.  publish  that  he  hath 
heard  generally,  tcUhout  a  certain  author^  that 
J.  G.  was  a  traitor  or  thief,  there  an  ac^tion  ^mrle 
case  lieth  against  J.  S4  for  this,  that  he  bath  not 
given  to  the  party  grieved  any  cause  of  action 
against  any,  but  against  himself,  >vho  published 
the  words,  although  that  in  truth  he  might  hear 
them,  for  otherwise  this  might  tend  to  the  grei^ 
slander  of  an  innocent  person ;  for,  if  one  who 
hath  hesam  phantasiam^  or  who  is  a  drunkard,  or 
of  no  estimation,  speak  scandalous  words,  if  it 
should  be.  lawful  for  a  main  of  credit  to  repeat 
them  generally,  without  mentioning  the  author, 

(a)  12  Rep. 
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that  would  give  greater  colour  and  probability 
that  they  were  true,  in  respect  of  the  credit  of 
the  repeater,  than  if  the  author  himself  should  be 
mentioned  (A).'* 

In  Crawford  v.  Middletcn  (c),  it  was  heldi 
that  it  was  necessary  for  the  plaintiff  to  negative 
the  fact  of  the  defendant's  having  heard  the 
words,  which  he  pretended  to  repeat  as  spoken 
by  another.  But  in  the  case  of  Woolnoth  v. 
Meadows  [d)y  where  a  similar  objection  was 
taken,  it  was  said  by  the  court,  that  Lord  North- 
ampton's case  was  a  complete  answer  to  it. 
•  As  the  consideration  of  the  indemnity  consists 
in  the  giving  the  plaintiff  a  certain  cause  of  action 
against  the  author,  or  at  least  against  a  prior  pro- 
pagator of  the  slander,  if  the  disclosure  made  fall 
short  of  supplying  a  certain  cause  of  action,  it 
will  not  avail  as  a  justification. 

The  defendant  [e)  speakings  to  the  plaintiff, 
who  was  a  tailor,  said,  "  I  heard  you  were  run 
away/'  The  defendant  pleaded^  that  before  the 
speaking  of  the  words,  he  hati  heard  and  been 
told,'  by  one  D.  Morris,  that  the  plaintiff  had  run 
awayi,  for-  wi)ich  reas6n  he  spoke  the  vi^rds» 

* .      •      ■  '        *  . 

(h)  The  court  referred  to  33  ^od  94  Ed.  L  and  30  Ass. 
pi.  10.  in  the  Exchequer.    Mich.  18  Ed.  1.    Rot-4. 
(c)  1  Lev.  82. 
{d)  5  East,  463. 
(«)  DamM  ▼.  Zietotf,  7  T.  R.  17. 
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Lord  Kenyon,  C.  J.  in  giving  judgment  for 
the  plaintiff  on  demurrer,  said,  ^^  Whedia  this 
be  considered  on  the  authorities,  or  on  the  reason 
of  the  case,  the  justification  cannot  be  supported. 
The  Earl  of  Northampton's  case  is  precisely  in 
point.     If  a  person  say,  that  such  a  particular 
man>  naming  him,  told  him  a  certain  slander, 
and  that  man,  in  fact,  did  tell  him  so,  it  is  a 
good  defence  to  an  action  to  be  brought  by  the 
person  of  whom  the  slawler  was  spoken ;  but  if 
he  assert  that  slander  generally,  and  widiout  add* 
ing  who  told  it  him,  it  is  actionable.    Th^i  it  is 
said,  it  is  sufficient  to  repel  such  action,  to  dis- 
close, by  the  defendant's  plea,  the  person  who 
told  him  that  slander ;  but  that  is  clearly  no  jus-' 
tification ;  after  putting  the  plaintiff  to  the  ex- 
pense of  bringing  the  action,  he  can  only  impute 
the  slander  to  the  person  who  utters  it,  if  the 
liftter  do  not  mention  the  person  from  whom  he 
heard  it.     The  justice  of  the  case  also  fiUls  in 
with  the  decisions  on  the  isubject.   It  is  ju^t,  that 
when  a  person  .repeats  any  slander  against  ano- 
ther, he  should^  at  the  same  time,  declare  from 
whom  he  heard  it,  in  order  that  the  party  iiyured 
may  sue  the  author  of  the  slander. 

So  (/),  where  the  defendant  said  <^  the  plain- 
tiff, who  had  been  proposed  as  a  volunteer  for 

(/)  Woolnoth  V.  Meadoun^  £  East,  463. 
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the  defence  of  the  country,  ^^  His  (the  plaintiff's) 
character  is  infamous,  he  would  be  disgraceful  to 
any  society.  Whoever  proposed  him  must  have 
intended  it  as  an  insult.  I  will  pursue  him,  and 
hont  him  from  all  society.  If  his  name  is  ^i- 
rolled  in  the  Royal  Academy,  I  will  cause  it  to 
be  erased,  and  will  not  leave  a  stone  iintuimed  to 
publish  his  shame  and  infamy.  Delicacy  forbids 
me  from  bringing  a  direct  charge,  but  it  was  a 
male  child  of  nine  years  dd  who  complained  to 
me.^'  The  defendant  justified,  averring  that  a 
male  child  of  the  name  of  A.  B.,  of  the  age 
slated,  did  complain  to  the  defendant  of  an  un- 
natural crime  before  that  time  committed  by  the 
plaintiff  open  such  male  child.  Upon  demurr^, 
it  was  observed  by  the  court,  that  slanderous  words 
can  in  no  case  be  justified  upon  the  repeat  of  ano- 
ther, unless  the  name  of  the  original  slanda:er  be 
given  at  the  time ;  ,that  it  is  not  sufficient  to  dis- 
close the  name  for  the  fir^t  time  in  the  defendant's 
plea ;  that  the  object  of  the  rule  is  to  give  the 
iirjnred  perdon  a  certain  eauue  qf  aeHtm  agmmt 
same  me.  But  that,  in  the  principal  case,  no 
action  could  have  been  maintained  on  those  wohb 
agaitaist  the  boy ;  whereas,  if  the  defendant  had 
named  die  lx>y  at  the  time,  and  repeated  truly 
whaithe  had  said  to  him,  the  plaintiff  woidd  have 
had  hals  action  against  the  boy. 
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Aad  foi^  the  same  reason,  the  repeater  of  slan« 
der  must  give  the  very  words  used  by  the  author; 
for  the  plaintiff,  to  maintain  his  action,  must  state 
the  very  words  used  by  the  defendant,  and  prove 
them  as  stated ;  so  that,  unless  the  defendant 
faithfully  repeat  the  original  slander,  the  plaiutiff 
will  not  be  put  in  possession  of  a  certain  cause 
of  action. 

The  defendant  (^),  in  a  written  affidavit,  de- 
posed to  words  spoken  by  a  third  person  concern* 
ing  the  plaintiffs,  who  were  merchants ;  and,  after 
stating  the  woi*ds  uted  by  the  third  person,  added, 
'*  or  words  to  that  purport  and  effect/'  The  de- 
fendants justified,  stating,  that  they  did  hear  the 
third  person  publicly  declare  to  the  effect  follow* 
ing ; .  and  then  proceeded  to  state  the  communis 
cation  deposed  to,  on  which  the  action  had  been 
brought.  To  this  justification  the  plaintiff  de- 
murred upon  several  grounds ;  and  the  court,  in 
giving  judgment  for  the  plaintiffs,  observed,  that 
^  at  all  events,  in  order  to  justify  the  parties  re- 
viving the  slander  by  namibg  the  original  author  of 
it^  they  must  so  disclose  the  matter  as  to  give  the 
plaintiff  a  certaiii  causie  of  action  against  the  party 
named.  Now  hete  they  only  state  that  the  other 
uttered  such  words,  or  to  that  ^ect;  aad  if  the 
defendants,  wbeo  called  as  witpessea  to  support 
the  action  against  the  author,  could  only  prove 

[g)  2  East,  425. 
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that  he  uttered  words  to  the  qffect  of  those  set 
forth)  that  would  not  be  sufficient." 

In  Maitland  and  others  (i)  against  Goldney 
and  others,  one  ground  of  the  plaintiff's  action, 
as  stated  in  the  declaration,  was,  that  the  defen* 
dants  had  published  the  slander  of  another,  well 
knowing  that  other  to  have  retracted  his  opinion 
of  the  plaintiffs,  and  to  have  confessed  his  error. 
Upon  demurrer,  it  was  not  argued  for  the.  defen- 
dants that  ah  action  does  not  lie  f0r  publishing 
slander  originally  uttered  by  another^  after  know- 
ledge by  the  defendant  that  it  was  untrue,  but  an 
objection  was  taken  to  the  mode  of  pleading,     . 

In  giving  judgment  on  demurrer,  it  wad  ob- 
served by  Lord  Ellenborough,  C.  J.  that  "  In 
order  to  maintain  this  species  of  actidn,  it  is  ne* 
cessary  that  there  should,  be  malice  in  the  defen- 
dant, and  an  ia^jury  to  the  plaintiff,  and  that  the 
words  should  be  untrue.  By  the  first  count,  the 
charge  in  substance  against'  the  defendants  is, 
that  they  revivejd  and  .publishjed  .an  injurious  re- 
port of  the  plaintiff  which  bad  been  made  by 
another  person^  who  was  afterwards  /convinced 
that  he  had  uttered  the  words' hastily,  and  rashly, 
and  that  the  defendants  did  tlqs'with  acfull  know- 
ledge of  all  those  circumstances.  All  the  several 
allegations  of  the  previous  reports^:  the  subsequent 

(i)  2Eaat,  4^5..   ■   ,/    ' 
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explanation  of  the  plaintiff's  conduct  to  Guy  (k)^ 
his  satisfaction  with  it,  and  the  defendant's  know- 
ledge of  it,  are  so  interwoven  by  the  pleading 
with  the  publication  of  the  libel,  that  they  could 
not  be  severed  from  it ;  so  that  the  plaintifis  could 
not  sustain  that  count  by  proof  of  the  publication 
alone,  without  such  explanatory  circumstances. 
The  plaintifis  could  not  entitle  themselves  to 
recover  unless  all  were  proved.  The  count  then 
contains  a  charge  against  the  defendant,  that  tfaey 
published  the  slander  with  a  knawlec^  that  the 
person  who  had  originally  uttered  it  was  satisfied 
that  it  was  untrue.  The  (act,  therefore,  of  such 
previous  uttering,  was  merely  used  by  the  defen- 
dants  as  a  pretence  for  publishing  the  same  slan« 
der,  that  shews  maUce  in  the  defendants,  and  an 
^l^firy  to  the  plaintifis/'  Judgment  was,  bow- 
ever,  giv€A  for  the  plaintiffs,  not  on  the  ground 
of  1^1  malice  being  attributable  to  the  defen- 
dants, but  because  they  had- repeated  the  ^eet 
^  the  shmdeTf  and  not  the  very  words. 

In  the  case  of  Oerrard  v.  DiekeneoM  (i),  it 
was  held,  that  slander  spoken  by  the  defendant 
against  his  own  knowledge,  made  him  liable  at 
all  events,  and  deprived  him  of  the  benefit  of  his 
justification. 

In  the  case  of  McGregor  v.  Thwaiiea{m\  it 

(A)  The  author  of  the  slander. 

(I)  4  Coke,  18.  b.  (m)  3  B.  and  C.  24. 
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was  held|  that  where  offeQsive,  but  not  action- 
able words,  spoken  by  one  person,  were  written 
and  then  published  by  another,  it  was  no  defence 
to  an  action  against  the  latter  for  a  libel,  that  the 
publication  revealed  the  name  of  the  author^  for 
as  the  original  words  were  not  actionable,  as 
spoken,  the  defendant  had  not  afforded  the  plain** 
tiffany  cause  of  action  against  any  other  person ; 
and,  therefore,  as  the  words,  when  reduced  to 
writing,  were  clearly  libellous  and  actionable,  and 
no  action  could  be  maintained  against  any  one 
but  the  defendant,  he  was  necessarily  responsible* 
And  in  the  case  of  Lewis  v.  Walter  (n),  tfad 
defendant  pleaded  that  the  alleged  libel  was  ori«- 
ginally  published  in  the  Hants  Jx>uraal  by  S.  H« 
M.  and  W.  H. ;  that  the  defendant,  at  the  tin^ 
of  his  publishing  the  allied  libel,  did  also  pub<- 
lish  that  the  supposed  libellous  matter  was  copied 
and  quoted  from  the  said  last-mentioned  public 
paper  (The  Hants  Journal),  and  that  the  said 
S.  H.  M.  and  W.  H.,  had  made  and  deliveoed 
an  afiidavit,  pursuant  to  the  statute,  nu^ng  oadi 
that  they  were  the  publishers  of  the  last  mitt* 
tioned  paper.  This  plea  was  held  to  be  bad  (on 
demurrer)  on  the  ground  that  the  defendsoit  bad 
not  disclosed  the  names  of  the  publishers  of  the 
original  paper  at  the  time  when  he  publisbed  die 
libel. 

(n)  4  B.  and  A.  605. 
z  2 
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And,  it  M^as  held  that,  admitting  that  such  a 
defence  could  be  pleaded  in  bar  at  all,  it  could 
only  be  in  a  case  where  the  defendant  had 
originally  given  up  the  author  by  name,  and 
where  the  name  is  sufficient  to  identify  the  party. 
The  court,  however,  intimated  considerable  donbts 
whether  Lord  Northampton's  case  extended  to 
justify  any  repetition  of  slander,  except  on  a  fair 
and  reasonable  occasion. 

Although  it  be  true  that  the  principal  autfao-" 
rity  for  the  doctrine  of  justification  by  hearsay, 
is  the  extrajudicial  resolution  in  Lord  Kerch- 
ampton's  case,  yet  the  statutes  of  scandalum 
magnatum  afford  a  strong  reason  for  supposing 
that  this  was  once  the  general  law  of  the  land. 
Those  statutes  have  been  regarded  as  declaratory 
of  the  common  law,  and  it  seems  to 'be  clear, 
from  their' language,  that  in  all  cases  within  their 
>  scope,  the  propagator  of  scandalum  magnatdin, 
was  to  be  imprisoned  no  longer  than  until  heshould 
have  discovered  the  author  of  the  scandal  [o)i 

4 

Now,  if  such  were  the  law,  even  where  the  slan* 
der  affected  men  of  the  highest  rank  and  dig- 
nity in  the  realm,  it  is  not  very  easy  to  suppose 
that  a  stricter  rule  would  be  applied  where  the 
slander  affected  subjects  of  inferior  degree  and 
consequence. 

(o)  Supra.  176. 
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If  the  question  be  still  open  to  consideration, 
there  can  be  little  doubt  in  what  way  it  ought  to 
be  decided  in  point  of  principle. 

It  is  difficult  to  carry  the  doctrine  of  exculpa- 
tion from  hearsay  further  than  this,  that  one  who 
hand  fide  repeats  scandal,  which  he  has  heard 
from  the  mouth  of  another,  for  the  purpose  of 
enabling  an  innocent  party  who  has  been  calum- 
niated, to  take  measures  for  redressing  the  griev- 
ance, shall  not  be  liable  to  an  action.  It  is 
obvious,  that  if  a  man  malevolently  give  a  wide 
circulation  to  slander,  under  the  mere  colour  and 
pretence  of  rendering  friendly  aid  and  assistance 
to  the  party  calumniated,  he  stands  in  no  situa- 
tion which  entitles  him  to  legal  protection  ;  and 
consequently,  as  the  act  is  in  its  own  nature  in- 
jurious, there  is  nothing  to  exempt  him  from 
the  ordinary  rule,  which  obliges  the  propa- 
gator of  a  scandalous  report,  attended  with  actual 
•  or  presumptive  damage,  to  make  compensa- 
tion Qo). 

Were  such  a  justification  to  be  an  absolute 
and  peremptory  bar  to  the  action,  it  might  be  in  the 
power  of  any  twc^  ill-disposed  persons  to  slander 
a  third  with  impunity.  If  A.  were  to  impute 
felony  or  any  other  crime  to  M.,  in  the  presence 
of  B.,  and  B.  were  to  impute  the  same  offence  to 

(p)  See  Mr.  Borthwick's  Observations,  Law  of  Libel, 
p.  291  y  297. 
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M.  in  the  presence  of  A.,  and  each  were  then  to 
publish  generally  that  he  had  heaxi  such  slander 
reported  by  the  other^  M.  would  be  without  re* 
medy  against  either;  if  he  brought  his  action 
agaiust  A.»,then  A.  would  prove,  that  he  did  in 
fact  hear  the  charge  from  B. ;  if  he  sued  B.  a 
similar  defence  would  also  succeed. 


341 


CHAPTER  XV. 


C(fthB  Process  and'PleoiUngs. 

NEXT  are  to  be  considered  the  means  appointed 
by  law  for  obtaining  such  damages  where  the 
party  is  entitled  to  them ;  and  the  means  of 
defence  where  li  party  sues  who  is  not  so  entitled. 

The  division  of  these  proceedings  is  naturally 
sugg^t^  by  the  order  in  which  they  occur  in 
point  of  time,  and  consist  of  the  process,  plead- 
ings, trial,  judgment,  and  writs  of  error ;  to  which 
may  be  added,  the  writ  of  prohibition. 

Q^  the  Process. — The  action  to  recover  da- 
mages for  slander,  whether  oral  or  writteuy  is 
an  action  on  the  case;  in  which,  since  the 
damages  are  uncertain,  the  party  cannot  be  held 
to  bail,  without  a  special  order  of  the  court,  or  of 
a  judge,  on  a  full  affidavit  of  thB  circumstances  (a), 
and  no  instance  appears  in  the  books  in  which 
such  an  order,  in  a  common  case,  has  been  granted. 
Even  in  an  action  of  scandalum  magnatum,  the 

(a)  1  Tidd.  P.  150.  ed.  4. 
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court -has  denied  an  application  for  good  bail ;  in 
the  Marquis  of  Dorchester's  case  (6)  the  de- 
fendant  agreed   to  put   in   bail  to  the   amount 

ofjeso. 

In  the  Earl  of  Macclesfield's  case  (e),  the 
plaintiff  desired  that  the  defendant  might  put  in 
special  bail ;  but  the  court  would  not  grant  it, 
and  said,  it  was  a  discretionary  thing,  and  not  to 
be  demanded  of  right. 

> 

And  it  seetn^  that  the  court  will,  in  no  case, 
allow  special  bail,  unless  affidavit  be  made  of  the 
words  spoken  (rf). 

tt  is  next  to  be  considered  what  there  is  pecu- 
liar to  the  pleadings  in  an  action  for  slander: 
Observations  upon  the  declaration  relate  to  the 
Tenue,  the  parties,  the  averments,  and  the  joinder 

of  different  cou n  ts. 

ff 

First,  to  the  Venue. — In  general,  the  venue  in 
an  actioii  of  this  nature  may  be  changed  upon  the 
usuial  affidavit,  where  that  affidavit  can  be  made 
wkh  propriety.  But  where  (e)  a  libel,  Mrritten  or 
printed  iii  one  county,  is  circulated  in  others,  the 
^ourt  will  not  change  the  venue  to  the  first ;  for, 
as  every  publicatitn  is  a  fresh  offence,  the  de. 

(&)  2  Mod.  215. 
•(c).9Mod.41. 

(d)  3  Mod.  41. 

(e)  Hoikins  v.  Ridgway,  H.  23  G.  3.  R.  B.  PtnAney  v.  CoU 
Zitw,  1  T.  R.  671.     1  Wils.  178.    1  T.  R.  647. 
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fendant  cap  not  swear  that  the  cause  of  action  was 
confined  to  any  one  county  {J^\. 

But  where  a  libel  is  written  in. one  place»  and  sent 
to  another  in  the  samecounty,  the  court  will  change 
the  venue  {jg)  if  it  belaid  in  a  dkffereojt/cbunty. 

So,  where  the  libel  is  written  in  one  county  and 
published  ija  Germany,  the,  defendant  may  change 
th^  venue,  upon  an  affidavit  that  the  cause  of  ac- 
tion arose  in  that  county,  and  not  elsewhere  in 
this  kingdom  (A) 

And  in  the  case  oi  Freeman  v.  Narris  (t),  the 
distinction  was  recognized  between  libels  dis- 
persed throughout  the  kingdom  and  those  which 
are  published  in  one  county  only. 

So  that,  wh^re  the  libel  is  printed  in  one 
county  and  published  in  a  second,  the  venue,.]f  laid 
in  the  second^  qannot  be  changed ;  for  the  publi- 
cation in  the  latter  county,  is  the  act  of  the  de- 
fendant, and  be  cannot  make  the  U3ual  affidavit  {k). 

But  the  court  will  otherwise  change  ^he  venue 
where  special  ground  is  laid. 

'  (/)  Clmold  V.  Clissold,  1  T.  R.  647.  1  Wils.  178.  The 
eoint  refused  to  change  th^e  venae  from  London  to  Worcester,  an 
affidavit  being  made  that  the  letter  was  written  at  Stafford^ 
because  it  bore  the  post- mark  of  th^t  place ;  the  patting  the 
letter  into  the  post-office,  at  Stafford^  being  ^prim&  £acie  evi-» 
dence  that  it  was  written  there.    Hitchon  v.  But^  1  B.  &  B.  299. 

(g)  Freeman  v.  Norris,  3  T.  R.  306. 

(A)3T.R.  652.    Metcalf  y.  Markkam.     ... 

(i)  3  T.  R.  306. 

{k)  HUchon  ▼.  Best,  1  B.  &  B.  299. 
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As  if  the  ddendant  cannot  have  a  Mr  trial  in 
the  original  county  (k). 

But  in  an  action  for  scandalum  magnatunii  it 
seems  the  venue  cannot  be  changed  upon  the 
usual  affidavit ;  and  the  reason  assigned  is,  diat 
the  scandal  raised  of  a  peer  of  the  realm  reflects 
upon  him  throughout  the  Jcingdom  (/}. 

In  the  case  of  Lord  Shaft^ury  above  alluded 
to,  the  venue  was  changed  on  the  ground  that  the 
defendant  could  not  have  a  fair  trial  in  London 
where  the  venue  is  laid. 

In  the  Marquis  of  Dorchester's  case  {m)^  on  a 
motion  to  change  the  venue,  which  had  been  laid 
in  London,  Pemberton,  Serj.  shewed  cause 
against  the  motion. 

1st.  Because  the  king  was  a  party  to  the  suit ; 
for  it  is, 

Sdly.  Because  the  plaintiff  was  a  lord  of  par- 
liament, where  his  services  would  be  required. 
North,  C.  J«  was  of  opinion  that  the  venue  could 
not  be  changed,  as  the  proceeding  was  in  the 
nature  of  an  information.  But  Atkins,  J.  inclined- 
to  think  that  the  venue  might  be  changed  ;  but 
the  court  not  agreeing,  the  defendant  consented 
that  the  cause  should  be  tried  in  London,  and  the 
venue  was  not  changed. 

{k)  Lord  Shaftesbury^s  case,  1  Vent  364. 
(0  GU.C.P.  90. 
(m)  2  Mod.  216. 
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But  it  seems  that  generally^  unless  speciid 
ground  be  laid  for  changing  it,  the  plaintiff  in 
scandal um  magnatum  may  retain  hit  venue  (n). 

Formerly,  in  actions  for  slander  as  well  as  in 
others,  where  a  local  justification  was  pleaded^ 
the  cburts  observed  gi^at  nicety  in  requ^iring  the 
veniie  to  be  awarded,  not  only  from  the  countyi 
but  the  very*  place  in  which  the  justification)  as 
stated  in  the  plea,  arose*  The  reasons  f(x  this 
were,  indeed,  frequently  sttonger  in  these  actions 
than  in  Jtber  instances,  since  where  the  truth  of 
8  criminal  charge  is  pleaded  in  justification,  the 
issue  partakes  of  the  nature  of  a  criminal  process ; 
and  it  is  said,  that,  upon  its  being  found  against 
the  plaintiff,  he  is  liable  to  be  tried  by  a  petty 
jury  without  further  inquest 

In  the  case  of  Ford  v.  Brooke  (o),  which  was 
an  action  for  calling  the  plaintiff  a  peijured  person 
at  D.  in  Essex ;  the  defendant  justified,  averring 
that  the  defendant  had  peijured  himself  at  West* 
minster,  in  the  county  of  Middlesex ;  the  plaintiff 
replied,  de  injH$idy  &c*  and  the  court  awarded  the 
venire  to  be  directed  to  the  sheriff  of  Middlesex. 

So,  fn  an  action  for  calling  the  plaintiff  a  thief, 
at  Dale,  in  Essex,  the  defendant  pleaded  that  the 
plaintiff  had  committed  a  robbery  at  Sale,  in  the 

(n)  Duk$  of  Ntyrfolh  v.  ibiderton,  2  Sdk*  668.    1  Ley.  56. 
307.     1  Vent.  364. 
(o)  Cro.  Eliz.  261. 
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same  county  ;  and  issue  being  joined  upon  that 
fact,  the  court  awarded  the  venire  from  Sale  (p). 
And  a  misdirection  of  the  venire  was  a  good 
ground  for  arresting  or  setting  aside  the  judg- 
ment, though  the  court  would,  in  such  case, 
award  a  new  venire.  But  the  law  upon  this 
point  is  altered  by  the'  statutes  16  &  17  C.  2. 
c.  8.  and  4  Ann.  c.  16.  s.  6. ;  the  former  of  which 
enacts  that,  after  verdict,  no  judgment  shall  be 
arrested  or  reversed,  for  that  there  is  no  right 
venue,  so  as  the  cause  of  action  were  tried  by  a 
jury  of  the  proper  county  or  place  where  the 
action  was  laid :  and  the  latter  directs  that  the 
venire  shall  be  awarded  out  of  the  body  of  the 
county  where  such  issue  is  triable  [q). 

In  Craft  v.  Baite  (r),  the  words  were,  **  Look,, 
there,  is  a.  thievish  young  rogue,  he  hath  stolen 
dg200.  worth  of  plate  out  of  Wadham  College." 
(meaning*  Wadham  College,  in  the  university  of 
Oxford).  The.  plaintiff  brought  his  action  in 
London ;  the  defendant  justified  the  words,  be- 
cause he  said  that  the  plaintiff  at  Oxford,  in  the 
county  of  Oxford,  stoje  certain  plate  out  of  Wad- 
ham. College;  the  plaintiff  pleaded  de  if^urid^ 
Sfc. ;  and  the  issue  was  tried  in  London,  where 
the  plaintiff  had  a  verdict  with  ^^50.  damages. 

{p)  Clerk  ▼•  Jamei,  Cro.  Eliz.  870.    See  also  Bowyer*s 
case,  Cro.  Eliz. 

iq)  See  Serj.  Williams's  note,  2  Saund.  3. 
(r)  1  Saund.  241. 
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Saunders,  for  the  plaintiff,  moved  in  arrest 
of  judgment,  on  the  ground  of  the  mistrial,  but 
the  court  (against  the  opinion  of  Twisden)  con- 
ceived that  the  fault  was  cured  by  the  statute 
which  had  lately  passed  («).  And  this,  which 
appears  to  have  beeii  the  first  decision  unider  the 
act,  has  dince  been  acquiesced  in. 

iVe^,  €i8  to  the  Parties. 

First,  as  to  the  number  of  plaintiffs.  In  this 
species  of  action,  as  well  as  in  other  cases  of 
tort,  two  or  more  may  join  where  their  joint  in- 
terest  has  been  affected  by  the  act  of  the  defen- 
dant (t).  So  that,  where  a  libel  reflects  upon 
two  partners  in  their  trade,  they  may  join  in  the 
action  (i^).  But  unless  a  joint  interest  be  af- 
fected, several  actions  should  be  brought,  though 
the  same  words  be  spoken  or  libel  published  con- 
cerning two.  Thus,  where  A.  says  to  B.  and  C, 
"  You  have  murdered  D.,*^  B.  and  C.  must  bring 
several  actions,  not  a  joint  one  {x).     So  it  seems, 

(«)  16  &  17  C.  2. 

{t)  Welhr  r.  Baker,  2  Wils.  42a.  2  Williams's  Saund.  116. 
It*  n.  2. 

(tt)  MaiUand  v.  Goldney,  2  East,  425.  3  Bos.  and  Pull. 
150.  Cook  T.  Batchehr,  Shepp.  Ae.  53»  Foster  ▼•  Lawson, 
3  Bingh.  452. 

(x)  Smith  V.  Croker,  Cro.  Car.  512.  28  H.  8.  fol.  19. 
Dyer,  Shepp.  Ac.  53.    Peacon*s  case. 
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that  two  joint-tenants  or  coparceners  may  join  in 
an  action  #f  slander  of  their  title  to  the  estate :  for^ 
as  it  must  be  shewn  in  the  declaration,  and 
proved,  that  the  plaintiffs  received  some  parti- 
cular damage,  by  reason  of  the  slander,  the  da- 
mage, even  as  well  as  their  interest  in  the  estate, 
is  joint  (y). 

So,  for  ^e  words  A.  or  B.  murdered  D.,  either 
A.  or  B.  may  bring  a  separate  action  («),  but  they 
cannot  maintain  a  joint  one  (a).  Where  (b)  joint 
actionable  words  are  spoken  of  a  husband  and 
wife,  the  tort  is  several,  and  the  husband  alone 
may  bring  the  action  ;  but  the  wife  may,  in  such 
case,  be  joined,  provided  the  injury  be  laid  as 
done  to  herself. 

The  case  of  words  spoken  of  the  wife  admits 
of  three  varieties ; 

1st*  Where  the  words  are  not  actionable,  but 
are  attended  with  special  damage. 

3dly.  Actionable  without  special  damage. 

Sdly.  Actionable  with  special  damage. 

In  the  first  case,  the  damage  resulting  to  the 
husband  is  the  sole  ground  of  action,  and  the 
wife  must  910^  be  joined.'  ,  As,  where  the  action 
is  brought  for  calling  the  wife  a  bawd,  per  quod 

(y)  2  Will.  Saund.  117.  a. 

(z)  10  Mod.  198. 

(a)  I  Roll.  Abr.  81. 

(6)  Smiik  v.  Crolur,  Cro.  Car.  512. 
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the  husband  Itet  his  customers  (c).  And  to  join 
the  wife  in  such  case  would  be  bad  on  demuner, 
in  arrest  of  judgment,  or  in  error  {d). 

But  secondly,  where  the  words  are  actionable, 
and  no  special  damage  is  laid,  the  wife  must  be 
joined,  and  the  declaration  must  conclude  ad 
damnum  ipsamm^  for  there  the  action  survives ; 
and  she  must  be  joined  (e)  in  an  action  for  any 
slander  published  of  her  before  her  marriage* 

But  thirdly,  where  the  words  spoken  of  the 
wife  are  actionable,  and  special  damage  ha3  ac- 
crued in  consequence  to  the  husband,  great  per- 
plexity has  arisen  on  the  question  whether  the 
wife  should  be  joined  or  omitted.  The  difficulty, 
in  this  c£»e,  proceeds  from  the  circumstance  of 
two  distinct  causes  of  action  being  involved  in 
one  and  the  same  transaction, — ^the  actionable 
words  spoken  of  the  wife,  and  the  special  damage 
resulting  to  the  husbund.  For  the  former,  the 
husband  is  not  entitled  to  damages  without  mak- 
ing his  wife  a  party,  and  the  cause  of  action  sur- 
vives to  her.  In  the  latter  case,  the  loss  is  seve- 
ral, and  peculiar  to  the  husband,  and  ought  not, 
therefore,  to  be  stated  as  the  loss  of  both*  Ac- 
cordingly, where  the  husband  has  brought  the 

(c)  1  Lev.  140.    B.  N.  P.  7. 
(cQ  Graoe  v.  Hail,  Tr.  35  Q.  2.    B.  N.  P.  7. 
(e)  3  T.  R.  627.  631.    Com.  Dig.  Bar.  and  Fetn.    1  Sid. 
387.    U.  Ray.  1208.    Roll.  Ab.  347. 
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action  alone,  it  has  been  contended  that  be  ought 
to  have  joined  his  wife  in  respect  of  the  action- 
able words  spoken  of.  her,  that  at  all  events  the 
action  would  survive  to  her»  and  therefore  that 
the  defendant  would  twice  make  compensation 
for  the  same  injury.  And  in  similar  cases,  when 
the  wife  has  been  joined,  it  has  been  argued  that 
the  joint  action  was  improper,  since  the  special 
damage  accrued. 

From  a.review  of  the  decisions  upon  this  point, 
it  appears,  that  the  wife  is  not  barred  by  the 
husband's  action,  though  the  special  damiage  re* 
suit  from  actionable  words  spoken  of  the  wife, 
which  removes  the  objection  to  a'.separate  action, 
in  which  he  alone  is  entitled  to  recover  damages. 
In  Guif  Vi  Livesay  {f)^  the  husband  alone  reco- 
v!a»d  in  an  action  of  trespass  for  a  personal  in« 
jury  to  himself^  and  also' for  beating  his  wife,  by 
means  of  which  he  lost  her  society  for  three  days. 
And  on  motion  in  arrest  of  judgment,  the  cpurt 
held^'  that  the  action  was  well  brought ;  for  the 
action  was  not  brought  in  respect  of  the  harm 
dome  to  the  fenfe^  but  for  the  particular  loss  of 
the  husband,  for  that' he  lost  the  company  of  his 
wife,  which  was  only*  a  dam^e  and  loss  to  him- 
self, tor  which  he  should  have  the  action,  as  a 

master  shpuld  have  for  the  loss  of  his  servant's 

.    .    .  .  .    .'  ■• 

service^ 

(/)  Crb.  Jac.  501. 
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In  Young  v.  Pridd^g)^  the  plaintiff  brought 
trespass,  for  that  the  defendant  assaulted,  ill 
treated,  and  carried  away  his  wife,  and  detained 
her  for  half  a  year,  by  means  of  which  he  lost 
th^  comfort  and  society  which  he  should  other- 
wise have  had  with  his  said  wife.  After  verdict 
and  judgment  for  the  plaintiff,  error  was  brought 
in  the  Exchequer  Chamber,  and  assigned  that 
the  husband  had  brought  the  action  for  the  bat- 
tery of  the  wife,  which  he  could  not  do  without 
his  wife,  and  had  recovered  damages  for  the  bat- 
tery, and  therefore  that  the  judgment  was  erro- 
neous. But  all  the  justices  and  barons  held,  that 
the  husband  in  that  action  did  riot  reeoeer  da- 
mages for  the  baitery  of  his  wife,  but  for  the  loss 
which  he  had  in  wanting  her  company.  That  the 
per  quod  consortium  amisit  and  abduction  of  her 
were  one  entire  conjoined  cause  of  action,  for 
which  the  damages  were  given.  That  for  the 
battery,  true  it  was  that  the  wife  ought  to  have 
joined  to  recover  damages,  and  that  the  verdict 
and  judgment  did  not  bar  the  w^e  from  an 
action^  after  the  death  of  her  husband,  for  the 
battery,  or  that  she  might  join  with  her  hus- 
band in  an  another  action.  And  judgment  was 
affirmed. 

[g]  Cro.  Car.  89. 
A    A 
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Id  the  case  of  Smith  v.  Hixon  (A),  it  was  held 
that  the  husband  alooe  might  maintain  an  action 
for  the  malicious  prosecution  of  the  wife,  by 
means  of  which  he  was  put  to  expense.  After 
verdict  for  the  plaintiff,  upon  motion  in  arrest  of 
judgment,  grounded  on  the  omission  of  the  wife, 
the  court  said,  that  though  the  remedy  for  the 
scandal  might  survive  to  the  wife,  it  was  no 
objection  to  the  husband's  action,  and  that  he 
might  undoubtedly  proceed  for  the  battery  of 
the  wife,  per  quod  consortium  andskj  and  yet 
the  action  for  the  beating  would  survive  to  the 
.wife. 

From  these  cases  it  appears,  that  the  husband 
may  separately  maintain  an  action  for  the  damage 
resulting  to  himself,  from  a  personal  injury  ofl^- 
ed  to  the  wife,  for  which  personal  injury  they 
.might  have  maintained  a  joint  action,  and  that 
the  right  of  action  would  survive  to  the  wife  for 
the  independent  injury  done  to  herself.  The  case 
of  actionable  words  spoken  of  the  wife,  producing 
special  damage  to  the  husband,  seems  to  be,  in 
all  respects,  perfectly  analogous  to  those  cited ; 
and  on  their  authority  it  may  be  concluded,  that 
a  husband,  for  such  words,  or  rather  >  for  the  da- 
mage resulting  from  them,  may  sue  without*  his 

{h)  Str.  977.    See  also  Hyde  v.  Se]fS9or,  8  Mod.  26.    Cro. 
J.  538.    Fort.  377.    Cro.  J.  664. 
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wife.  And  it  seems  to  be  highly  reasonable 
that  the  husband,  in  respect  of  the  special  da- 
mage,  should  be  entitled  to  a  separate  action.  In 
case  the  words  had  not  been  intrinsically  action- 
able, the  husband  must  have  sued  alone ;  apd  it 
canf  scarcely  be  contended  that  the  injurious 
quality  of  the  words  can  compel  him  to  alter  the 
nature  of  the  proceeding,  to  recover  for  the  sepa- 
rate tort  to  himself,  the  only  alteration  in  the  case 
consisting  in  the  additional  mischief  to  the  wife. 
As  the  injuries  are  completely  distinct,  there 
seems  no  reason  why  the  remedies  should  not 
be  equally  independent.  A  contrary  supposition 
would  involve  this  absurdity,  that  by  the  in- 
creased virulence  of  the  words,  the  plaintiff 
would  be  placed  in  a  worse  situation  as  to  his 
remedy,  since,  in  case  of  actionable  words,  his 
title  to  damages  would  become  dependent  upon 
the  life  pf  his  wife,  and  would  be  extinguished 
by  her  dying  before  judgment  recovered. 

Where,  on  the  contrary,  the  words  spoken  of 
the  wife  are  intrinsically  actionable,  the  husband 
is  not  entitled  to  recover  in  a  joint  action,  in  re- 
spect of  any  niere  consequential  damage  to  him- 
self. In  such  a  case,  therefore,  where  the  hi|s«- 
band  and  wife  join,  it  would  be  improper  to 
allege  such  consequential  damage.  The  error, 
however,  would  be  aided  by  a  special  verdict, 
which  excluded  the  consequential  damage  and 

A  A  3 
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copfined  the  dam^es  to  the  detrimeDt  sustained 
by  the  wife  (/). 

Nexty  as  to  the  Joinder  of  several  Defendants. 

Where  the  wrongful  act  is  the  joint  act  of  two 
or  more,  the  plaintiff  may  proceed  against  them 
in  one  and  the  same  action ;  as,  where  the 
slander  is  contained  in  affidavits  made  by  two, 

(f)  2  Mod.  66.  1  Lev.  3.  2  Lev.  101.  Com.  Dig. 
Pleader,  C.  87.  In  the  case  of  Russell  -v.  Come.  I  Salk. 
119.  Holt,  R.  699.  6  Mod.  127.  The  husband  and  wife 
brought  trespass  and  false  imprisonment  for  the  imprisonment 
of  the  wife,  by  means  of  which  the  domestic  affairs  of  the 
husband  remained  undone,  to  the  damage  of  both.  After 
verdict  for  the  plaintiff,  it  was  moved,  in  arrest  of  judgment, 
that  the  business  of  the  husband  remsdning  undone,  could  not 
be  to  the  damage  of  the  wife,  and  that  for  such  damage,  the 
husband  ought  to  have  brought  the  action  alone.  But  it  was 
answered,  that  the  action  being  well  brought  and  conceived 
for  the  imprisonment,  what  came  under  the  fer  quod  could 
only  be  taken  in  aggravation,  as  if  words  in  themselves  ac- 
tionable be  spoken  of  a  wife,  and  the  husband  and  wife  bring 
the  action,  and  conclude  per  quodf  &c.  the  husband  lost  his 
customers,  it  would  be  well,  for  the  words  being  in  themselves 
actionable,  the  fvr  q^od  should  be  taken  in  aggravation,  all 

« 

which  the  court  allowed. 

But  Lee,  C.  J.  is  reported  to  have  said  (Str.  1094),  <*  In  a 
manuscript  note  which  I  have  seen  of  this  case  in-  Salkeld, 
Holt,  C.  J.  says,  *  I  will  not  intend  that  the  judge  suffered 
the  husband*8  business  remaining  undone  to  be  given  in  evi- 
dence.* " 
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but   SO  connected   as  to  form   one   slanderous 
chaise  (A). 

But  where  two  persons  speak  the  same  words, 
the*  plain  tiff  must  bring  separate  actions,  for  the 
acts  are  several  in  their  nature,  and  the  tort  of 
one  is  not  the  tort  of  the  other. 

The  defendants  said  to  the  plaintiff  (/),  **  Thou 
hast  the  plate  of  J.  S.,  and  we  charge  thee  with 
that  felony/*  After  verdict  for  the  plaintiff,  in 
an  action  against  both,  judgment  was  arrested. 
And  the  case  of  an  action  for  mere  slander  dif- 
fers in  this  respect  from  an  action  for  charging  a 
plaintiff  with  felony,  and  procuring  him  to  be 
indicted  ;  for,  in  the  latter,  the  act  of  the  defen- 
dants may  be  joint,  and  the  plaintiff  may  proceed 
against  them  in  the  same  action  (m). 

Though  the  husband  and  wife  speak  the  same 
words,  the  plaintiff  must  bring  different  actions, 
and  the  court  will  not  permit  them  to  be  conso- 
lidated, for  it  would  be  error  to  join  the  wife  for 
words  spoken  by  the  husband  only,  and  the  de- 
claration (»)  would  be  ill  either  upon  demurrer 
or  in  arrest  of  judgment. 

But  where,  in  an  Action  against  husband  and 
wife  for  speaking  of  the  plaintiff  certain  scanda- 


ls) 2  East,  426.        [1]  Cro.  Jac.  647..       (m)  B.  N.  P.  5. 
(n)  Swithen  and  his  Wife  v.  Viiicent  and  hii  JFife,  2  Wils. 
227.    Suily  v.  Moit,  B.  N.  P.  5. 
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lotis  words,  the  jury  found  the  husband  guilty,  ^ 
and  the  wife  not  guilty,  the  plaintiff  had  judg- 
ment ;  for  though  the  action  ought  not  to  have 
been  brought  against  both,  and  the  declaration 
would  hare  been  held  iH  on  demurrer,  yet  the 
verdict  cures  the  error  (o) 

Counts  for  oral  and  written  slander  may  be 
joined  in  the  same  declaration  (j9),  so  a  count 
fbr  slander  may  be  joined  with  one  for  a  malicious 
prosecution  [q). 

• 

Of  the  Averments. 

The  declaration  in  this,  a^  well  as  in  every  other 
action,  consists  of  a  clear  and  technical  statement 
of  the  facts  necessary  to  support  the  complain- 
ant's suit ;  so  that  they  may  be  understood  by 
the  party  who  is  to  answer  them,  by  the  jury 
^ho  are  to  ascertain  the  truth  of  the  allegations, 
by  the  court  who  are  to  give  judgment  upon 
them  (r),  and  that  the  parties  may  afterwards 
avail  themselves  of  the  judgirtent  (^). 

(o)  1  Roll.  Abr.  781.  (o)  pi.  1.  Sty.  349.  Com.  Dig. 
Pleader,  c.  87.. 

(p)  King  ▼.  Warmg,  5  Esp.  C.  13. 

(q)  Manning  y.  FUzherbert,  Cro.  Car.  271. 

(r)  Cowp.  682.  Com.  Dig,  Pleader^  C.  P.  17.  Co.  litt. 
383.    2i6.&F.  267. 

(s)  3M.  &S.  116. 
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It  has  been  at  all  times  the  fkshion  to  preface 
the  1^1  enunciation  of  the  plaintiff^s  case  with 
a  preliminary  panegyric  Upon  his  character  ;  this 
is  superfluous,  since  it  does  not  affect  the  gist 
and  essence  of  the  action.  A  man  of  bad  cha- 
racter is  not  to  be  represented  ds  worse  than  he 
really  is,  and  therefore  is  entitled  to  a  compensa- 
tion, to  be  measured  by  the  excess  of  the  scanda^ 
beyond  what  is  really  due  to  him.  In  one  in- 
stance {t)i  indeed,  it  appears  that  the  plaintiff's 
announcing  himself  to  be  oigoodfbme^  tempted 
the  defendant  to  plead,  that  at  the  time  of  pub- 
lishing the  words  the  plaintiff  was  not  of  good 
fame;  but  the  plea  wds  held  to  be  bad,  since 
It  answered  matter  of  inducement  which  did  not 
require  any  answer. 

In  a  modern  ease,  the  plaintiff,  in  an  action  for  a 
libel,  imputing  to  him  seditious  principles,  pre- 
faced his  declaration  with  a  boast  of  the  uniform 
loyalty  of  his  conduct ;  it  appeared  that  he  had 
been  some  time  in  confinement  under  the  sen« 
tence  of  the  court,  for  publishing  a  seditious 
libel ;  and  the  Lord  Chief  Justice  (t^)  animad- 
verted on  the  impropriety  and  absurdity  of  such 
a  preamble. 

The  allegations  relate  to  the  acrof  puUication^ 

(0  Strachey's  case.  Sty,  118. 
(tt)  Lord  Ellenborough,  C,  !• 
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the  iiratter  published,  the  application  of  the  mat- 
ter published,  the  motive  in  publishing,  and  to 
the  damage  occasioned  by  it. 

First,  as  to  the  act  of  publication. 

This  is  either  of  a  libel,  or  of  oral  slander. 

In  the  case  of  a  libel,  it  appears  that  a  publi- 
cation in  eflfect  must  be  stated,  though  no  parti- 
cular form  of  words  is  required.  In  the  case  of 
Baldwin  v.  Elphinstone  (a;),  it  was  assigned  for 
error,  that  in  the  second  count  the  defendant  was 
charged  with  \\?L\\n^  printed  the  libel,  and  having 
catMed  it  to  be  printed  in  the  St.  James's  Chro- 
nicle, but  was  not  charged  with  \k^v\i\g  pvbUshed 
it.  After  argument  in  the  Exchequer  Chamber, 
the  Justices  and  Barons  were  all  of  opinion  that 
the  judgment  ought  to  be  affirmed.  That  there 
are  various  modes  of  publication,  and  no  technical 
words  are  necessary  to  describe  it;'  that  it  is  suf- 
ficient if  there  be  stated  in  the  declaration  such 
matter  as  amounts  to  a  publication  without  using 
the  formal  term  published,  and  the  jury  are  upon 
the  evidence  to  decide  whether  a  publication  be 
sufficiently  proved  or  not.  That  printing  a  libel 
may  be  an  innocent  act,  but  unless  qualified  by 
circumstances,  shall  'primd  facie  be  understood 
to  be  a  publishing :  it  must  be  delivered  to  the 
compositor  and  other  subordinate  workmen..  That 

(x)  2  Bl.  R.  1037. 
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printing  in  a  newspaper  admits  no  doubt  upon 
the  face  of  it.  The  court  further  observed,  "  It 
is  stated  that  he  caused  to  be  printed.  This  con- 
firms the  fact  of  publication,  because  it  calls  in 
a  third  person  as  agent,  to  whom  the  libel  must 
have  been  communicated.  In  short,  the  count 
does  not  state  generally,  as  it  might  have  done, 
that  the  libel  was  published,  but  it  expresses  the 
particular  mode  of  publication,  viz.  in  a  news- 
papen  It  thereby  puts  the  publication  in  issue, 
and  the  jury  have  found  it  so.'* 

It  must  be  observed,  that  this  was  after  ver- 
dict, which  was  relied  upon  by  the  court,  and 
probably  the  declaration  would  have  been  consi- 
dered to  be  defective  upon  special  demurrer,  for 
not  stating  a  publication  in  more  explicit  terms. 

In  this  case,  too,  great  stress  was  laid  upon 
the  circumstance  that  the  defendant  had  caused 
the  libel  to  be  printed  in  a  newspaper;  had  the 
allegation  been  simply,  that  the  defendant  printed 
and  caused  to  be  printed  the  libel  in  question,  it 
would  have  been  difficult  to  have  construed  it 
into  an  averment  that  he  published,  for  a  man 
may  print,  and  therefore  cause  to  be  printed, 
without  the  aid  or  privity  of  others. 

The  term  published  is  the  proper  and  technical 
term  to  be  used  in  the  case  of  libel,  without  re- 
ference to  the  precise  degree  in  which  the  defen- 
dant has  been  instrumental  to  such  publication  ; 
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since,  if  he  has  intentionally  lent  his  assistance 
to  its  existence  for  the  purpose  of  being  publish- 
ed, his  instrumentality  is  evidence  to  shew  a 
publication  by  him  (y). 

In  a  declaration  for  words  spoken^  it  is  suffi- 
cient to  aver  that  the  defendant  spoke  the  words 
in  the  presence  {z)  of  divers  persons,  without  al- 
lying that  those  present  either  heard  or  und^<- 
stood  them,  and  it  will  be  intended  that  they  did 
hear  and  understand  the  words  till  the  contrary 
appear. 

But  it  would  be  insufficient  to  aver  that  the 
words  were  spoken,  without  stating  them  to  have  * 
been  spoken  in  the  presence  of  some  one  (a), 
or  without  some  averment  which  necessarily  im- 
plied a  publication  to  a  third  person,  as  that  the 
defendant  palam  et  pubUce  (6)  j^amulgacU  de 
querents* 

It  has  been  doubted  whether  it  be  sufficient  to 
lny  the  woids  to  have  been  spoken  under  a  cum- 
que  etiamy  by  way  of  recital  (c) ;  but  in  the  case 
of  Mars  v.  Tkacker  {d)^  it  was  decided,  that 
such  an  allegation  in  an  action  on  the  case  is 

(y)  Lamb*8  case,  9  Hep. 

{%)  Cra  £.  480.    Noy,  57.    Golds.  119.    Cro.  J.  3a 
Gio.  Gar.  199. 
(a)  Sty.  70. 
{h)  Cro.  Eliz.  861. 
(c)  2  Mod.  41. 
(<^  2  Lev.  193. 
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good,  though  (as  was  said)  it  would  be  otherwise 
in  trespass. 

If  the  words  be  spoken  in  a  foreign  language, 
an  averment  is  necessary  to  shew  that  the  hearers 
understood  them  {e) ;  and  even  wher^  Welsh 
word^  were  averred  to  have  been  spoken  iii  Mon- 
mouthshire,  which  once  was  part  of  Wales,  judg- 
ment was  arrested  after  verdict  for  the  plaintiff^ 
because  it  was  not  averred  that  they  were  spoken 
before  Welshmen,  or  t&ose  who  understood  the 
Welsh  tongue  (/). 

In  the  King  v.  Breretan  (g),  the  indictment 
stated,  that  the  defendant  "  Scripsit  fecit  etpub^ 
licavit^  sett  serihi  fedt  et  pubUcari  causavit.^^ 
And  judgment  was  arrested  on  account  of  the 
uncertainty  of  the  disjunctive  charge ;  and  in  a 
civil  proceeding  such  an  averment  would  proba- 
bly  be  considered  defective,  if  pointed  out  by  9 
special  diemurrer. 

Next  as  to  the  publication  of  the  iUegal  matter . 

The  words  are  either  intrinsically  actiona- 
ble, or  they  derive  their  ill^ality  from  colla- 
teral circumstances ;  it  is  therefore  necessary  to 
inquire,  in  the  first  place,  how  the  mere  words 
themselved  are  to  be  stated  and  connected  with 
the  plaintiff;  and  secondly,  where  they  are  not 

(e)  Cro.  E.  496/   Cro.  E.  865. 
(/)  Cro.  Eliz.  865. 
(g)  8  Mod.  328. 
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in  themselves  actionable,  how  they  are  to  be  con- 
nected with  the  collateral  facts  from  which  their 
actionable  quality  is  derived. 

First,  as  to  the  statement  of  the  mere  words ; 
it  has  long  been  settled,  that  the  declaration 
or  indictment  must  profess  to  set  out  the  very 
words  published,  and  that  it  is  not  sufficient 
to  describe  them  by  their  sense,  substance^  and 
effect. 

It  seems  (A)  formerly  to  have  been  held  to  be 
sufficient  to  set  out  the  words,,  not  in  English,  as 
they  were  delivered,  but  in  the  Latin  language ;  the 
permitting  which  clearly  recognized  the  propriety 
of  a  substantial,  in  contradistinction  to  an  actual 
and  precise  statement  of  the  very  expressions  used, 
since  in  many  instances  it  would  be  impossible 
to  render  the  expressions  used  into  Latin  ones 
perfectly  synonymous. 

And  it  appears  (^)  to  have  been  the  opinion  of 
Holt,  C.  J.  in  Dr.  Drake's  case,  that  the'  libel 
might  have  been  set  forth  in  the  information  in 
Latin,  in  which  case  a  variance,  which  did  not 
change  the  sense,  would  not  vitiate  it. 

{h)  See  Hugh  Pyne's  case,  Cro.  Car.  117,  which  was  sub- 
mitted to  all  the  judges  for  their  opinion,  when  many  indict- 
ments for  uttering  traitorous  and  seditious  words  were  cited,  in 
many  of  which  nothing  more  than  the  Latin  translation  was 
set  out. 

(i)  Holt,  R.  351. 
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No  argument  can,  however,  be  drawn  from 
this  source,  in  support  of  a  substantial,  in  opposi- 
tion to  a  precise  statement,  the  doctrine  having 
been  virtually  overruled ;  for  if  it  was  sufficient  to 
set  out  a  Latin  translation  whilst  the  proceedings 
were  drawn  in  Latin,  it  would,  on  the  same  prin- 
ciple, after  the  passing  of  the  statutes  [k)  which 
direct  the  English  to  be  substituted  for  the  Latin 
language  in  all  legal  proceedings,  have  been  suf- 
ficient to  set  out  a  libel  published  in  French  or 
Italian  merely  by  an  English  translation.  But  in 
the  case  of  Zenobio  v.  AxteU  (Z),  judgment  was 
arrested,  because  a  libel  published  in  French  had 
not  been  set  out  in  the  original  language,  but 
was  merely  described  by  way  of  translation. 
And  Lord  Kenyon,  C.  J.  upon  that  occasion 
observed,  that  from  t^e  uniform  current  of  pro- 
ceedings, it  appeared  that  the  original  words 
should  be  set  forth  with  an  English  translation, 
showing  their  application  to  the  plaintiff. 

In  the  case  of  the  Queen  v.  Dr.  Drake  (m), 
Holt,  C.J.  is  reported  to  have  said,  **  A  libel 
may  be  described  either  by  the  sense  or  by  the 
words;  but  by  the  Chief  Justice's  application  of 
this  doctrine,  it  appears  that  he  did  not  mean  , 
that  a  mere  description  of  the  words  by  their 

(k)  2  G.  2.  c.  2.  and  6  G.  2.  c.  14. 

(I)  6  T.  R.  162. 

(m)  3Salk.224.  Holt,  R.  347. 349. 350. 426.  11  Mod.  95. 
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^ect  ^ould  be  sufficient ;  for  he  .observes,  ^^  A 
libel  may  be  described  either  by  the  sensie  or  by 
liie  words  of  it,  and  therefore  an  informatioo, 
chaining  that  the  defendant  made  a  writing  con- 
taining such  words,  is  good,  and  in  that  case  a 
nice  exactness  is  not  required,  because  it  is  only 
a  descriptioD  of  the  sense  and  substance  of  the 
libel ;  and  if  the  jury  find  some  omissions,  it  wiU 
be  sufficient  if  some  words  be  proned/^  The 
latter  expression,  ^'  if  some  words  be  proved,^ 
clearly  evinces  that  the  very  words,  and  not 
merely  their  effect,  were  to  be  .set  out ;  and  that 
his  lordship  meant  to  say,  not  that  it  is  un- 
necessary to  state  the  words,  but  that  they  msgr 
be  stated  two  ways,  either  by  their  temtTj  in 
which  case  the  pleader  undertakes  to  set  out  the 
words  with  the  greatest  precision,  and  the  libol 
given  in  evidence  must  agree  exactly  with  the  one  * 
set  out  in  the  information,  or  by  stating  th^t  the 
defendant  made  a  writing  containing  inter  aifa 
the  .words  set  out,  in  which  case  it  would  be  ne- 
essary  to  set  out  those  only  which  are  material, 
and  a  variance  would  not  be  fatal,  unless  the  sense 
were  altered. 

In  the  czse  oi  Newton  v.  Stubbe  (n),  the  action 
was  brought  for  words  spoken,  iishicb  wefe  set 
out  in  the  declaration  ad  tenorem  et  Rectum  #e* 

(n)  3  Mod.  71. 


STAT^^ENT  OF  TH^  WORDS.  965 

quentum^^  and  after  verdict  for  the  plaintiff^ 
judgment  was  arrested,  because  it  was  not  ex* 
pressly  alleged  that  the  defendant  spoke  the 
very  words. 

In  the  case  of  the  King  v.  Bear  (o),  the  in- 
dictment  was  for  composing,  writing,  making, 
and  collecting  several  libels  in  uno  quorum  con* 
tinetur  inter  alia  Jwsta  tenorem  et  ad  Rectum 
^equentem^  and  the  words  were  then  set  out. 

And  it  was  agreed  that  ad  affectum  would  of 
itself  have  been  bad,  since  the  court  must  judge 
of  the  wards  themseheSj  and  not  of  the  con- 
struction ^e  prosecutor  puts  upon  them,  but  that 
tfaje  words  jweta  tenorem  sequentem  import  the 
very  words  themselves  (o).  And  it  was  held, 
that  the  words  ^^  ad  Rectum?*  were  loose  and 
useless  words ;  but  that  the  .words  ^tftvfo  tenorem 
being  q£  a  more  certain  and  strict  signification, 
the  force  of  the  latter  was  not  hurt  by  the  form^, 
acoording  to  the  maxim  ^^  utHe  per  inutile  non 
vitiai^r.*^ 

In  the  3ame  case  (^),  that  of  Ford  v.  Bennett 
was  leferried  to,  where,  in  a  special  action  upon 
the  case  against  Bennett  and  others^  the  plaintiff 
declared  that  the  defendants,  at  Saltasbe,  ptocuped 
a  false  and  scandalous  libel  against  the  plaintiff  to 
be  written  under  the  form  of  a  petition,  and  the 

(o)  2  Salk.  417.  (p)  1  Lord  Ray.  415. 
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libel  was  set  forth  after  the  words  continetur  ad 
tenor  em  et  ad  affectum  sequentem.  Two  were 
found  guilty,  upon  which  judgment  was  entered 
for  the  plaintiff,  and  afterwards,  upon  error  brought 
in  the  Exchequer,  the  judgment  was  affirmed,  the 
exception  taken  to  the  words  ad  Rectum  having 
been  overruled  without  consideration.  And 
Holt,  C.  J.  said,  that  he  then  thought  the  judg- 
ment to  be  given  with  too  great  precipitation ; 
but  he  afterwards,  upon  great  consideration,  had 
esteemed  it  to  be  very  good  law.  And  the  King 
V.  Fuller  (5^),  and  the  King  v.  Yoimg  (r)  were 
cited  as  authorities  in  point ;  and  the  whole  court 
were  of  opinion,  that,  notwithstanding  the  excep- 
tion, the  indictment  was  good  ;  but  that  if  it  had 
been  only  ad  qffectmn  sequentem^  it  had  been 
ill,-  because  it  had  not  imported  that  the 
words  were  the  specific  words  which  were  in 
the  libel. 

In  the  above  case  of  the  Queen  v.  Drake  («),  a 
distinction  was  taken  between  an  action  for  libel 
and  one  for  words,  and  that  in  the  latter  case  it 
would  be  sufficient  to  find  the  substance.  But  in 
case  of  words  spoken,  as  well  as  written,  it  has 
been  held  to  be  necessary  to  set  out  the  words 

(q)  Mich.  4  W.  &  M. 
(f)  Mich.  4  W.  &  M. 
W  Holt,  R.  348.350. 
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themselves,  and  that  it  is  insufficient  to  aver 
that  the  defendant  spoke  these  words  vel  his 
similia  (t). 

In  Dr.  Sacheverell's  case,  the  defendant  having 
been  impeached  for  preaching  several  sermons, 
the  question  arose,  whether  the  objectionable  parts 
ought  not  to  have  been  set  out  on  the  face  of  the 
impeachment;  and  it  was  proposed  to  all  the 
judges,  whether,  by  the  law  of  England  and  con 
stant  practice  in  all  prosecutions  by  indictment  or 
information,  for  crimes  and  misdemeanors,  by 
writing  or  speaking,  the  particular  words  sup- 
posed to  be  criminal  must  not  be  expressly 
specified  in  such  indictment  or  information  ; 
and  the  judges  present  unanimously  answered 
the  whole  of  this  proposition  in  the  affirma- 
tive (i^). 
•  In  the  case  of  Cooke  v.  Cox  (or),  it  was  held, 

(()  Cto.  J.  159.  I  ViQ.  Ab..  533.  pL  1.  Br.  Ac.  siir.  le 
cas.  pi.  112.  4  Ed.  6.  4  T.  R.  217. 

(u)  9  St.  Tr.  9  Ann.  But  the  Lords,  notwithstanding  thi< 
opinion  of  the  judges,  resolved,  that  they  would  determine  the 
impeachment  according  to  the  law  of  the  land,  and  the  law 
and  usage  of  parliament ;  and  that,  according  to  the  law  and 
usage  of  parliament,  it  was  not  necessary  in  prosecutions  by 
impeachment  for  high  crimes  and  misdemeanors,  by  speaking 
or  writing,  to  specify  the  particular  words  supposed  to  be 
criminal. 

(x)  3  M.  &  S.  110.  So  in  Wood  v.  Broum,  6  Taunt.  169* 
it  was  held,  that  to  allege  that  the  defendant  had  published  a 

BB 
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that  a  count  which  alleged  that  the  defendant 
had  falsely  and  maliciously  charged  and  asserted, 
and  accused  the  plaintiff  (a  tradesman)  of  being 
in  bad  and  insolvent  circumstances,  was  bad  in 
arrest  of  judgment ;  and  the  court  came  to  this 
decision,  upon  a  review  of  all  the  former  autho- 
rities, and  relied  particularly  on  the  opinion  given 
by  the  judges,  in  Sacheverell's  case.  And  the 
court  intimated,  that  there  was  no  difference  in 
this  respect,  between  criminal  cases  and  civil 
ones,  where  the  action  arises  ex  delicto.  And 
again,  in  Wright  v.  Clements  (y),  where  the  de- 
claration stated,  that  the  defendant  published  a 
libel,  containing  fiilse  and  scandalous  matter 
concerning  the  plaintiff,  in  substance  as  foUows; 
•and  then  set  out  the  libel  with  innuendos,  the 
judgment,  after  a  verdict  for  the  plaintiff,  was 
arrested. 

Where  the  w6rds  have  been  spoken,  or  libel 
published  in  a  foreign  language,  they  must  be 
set  out  in  the  original  language,  or  the  declara- 
tion will  be  bad  in  arrest  of  judgment  (»).     But, 

libel,  purporting  that  the  plaintiff's  beer  was  of  bad  quality, 
was  bad  on  demurrer. 

It  was  observed,  by  the  court,  in  the  case  of  CooUa  v.  Cos, 
above  cited,  that  what  was  supposed  to  have  been  said  by  Lord 
Hardwicke,  in  'Sdsxmv.  Dme,  Cas.  temp.  Hardw.  105.  was 
founded  in  a  mistake. 
'   (y)  3  B.  &  A.  503. 

{%)  Zenobio  v.  JxUU,  6  T.  R.  162.    3  BL  «t  S.  11&    Bat 
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it  seems,  that  an  English  translation  ought  to  be 
addedi 

It  is  next  to  be  considered  witb  what  degree  of 
particularity  and  certainty  the  words  or  libel 
must  be  averred. 

First,  in  the  case  of  oral  slander. 

It  has  been  said  (a),  that  the  strictness  for- 
merly observed  as  to  proving' the  words  precisely 
as  laid,  has  been  abandoned,  and  that  it' is  suffi- 
cient to  prove  the  substance  of  them  ;  but,  at  the 
present  day,  it  seems  to  be  requisite  to  prove  some 
of  the  words,  though  not  all,  cts  they  are  laid^ 
even  in  the  case  of  oral  slander. 

If  the  slander  (5)  be  contained  in  words  of  in- 
terrogation, it  must  be  so  laid,  and  must  not  be 
averred  to  have  been  spoken  affirmatively. 

In  the  case  of  the  Lady  Radcl^e  v.  Skvbly  (c), 

I  * 

in  an  anonymous  case,  Hobart,  126.  the  plaintiff  declared 
against  the  defendant  for  calling  him  Idoner  in  the  Welsh 
tongue,  and  had  judgment,  although  he  did  not  aver  that  the 
word  amounted  to  a  charge  of  forgery ;  and  the  case  was  cited, 
in  which  the  plaintiff  had  judgment  for  the  words,  **  Thou  art 
a  healer  of  felons,"  without  any  averment  how  the  words  were 
taken ;  because  the  court  were  informed,  and  took  notice  that 
in  some  counties  the  term  heahr  was  understood  to  mean  a 
smotherer  or  coverer  of  felons. 

(a)  B.  N.  P.  5.  cites  2  Roll.  Ab.  18.  a.  Avarilh  v.  Rogers^ 
T.  T.  1773. 

(6)  2  East,  434.    8  T.  R.  150.    4  T.  R.  217. 

(e)  Cro.  Eliz.  224.    But  see  Dyer,  75. 

bb9 
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■ 

the  words  laid  in  the  declaration  were, "  She  is  as 
very  a  thiefe  as  any  that  robbeth  by  the  highway 
side/'  The  jury  found  that  the  defendant  spoke 
these  words,  "  She  is  a  worse  thiefe  than  any 
that  robbeth  by  the  highway  side/*  And  Wray, 
C.J.  was  of  opinion,  that  "as  very  a  thief,** 
and  "  a  worse  thief,'*  are  all  one ;  but  Gawdy 
and  Fenner,  justices,  ruled  that  the  words  did 
not  agree  with  the  decla>ation. 

So,  an  indictment  for  speaking  these  words  of 
a  magistrate  (rf),  "  He  is  a  broken  down  justice,'* 
is  not  satisfied  by  evidence  of  the  words,  "  You 
are  a  broken  down  justice."  Lord  Kenyon, 
ii^d^ed,  in  this  case,  held  at  nisi  prius,  that  it 
was  sufficient  to  prove  the  substance  of  the 
words  stated^  and  the  defendant  was  found 
guilty ;  but  the  point  was  reserved,  in  order  that 
a  verdict  of  acquittal  might  be  entered,  in  case 
the  court  should  be  of  a  different  opinion.  On 
motion  to  that  effect,  Buller,  J.  said,  that  there 
was  a  case  in  Strange,  in  support  of  his  lordship's 
opinion,  but  that  it  had  since  been  overruled  in 
Lord  Mansfield's  time,  and  that  he  himself 
had  known  a  variety  of  nonsuits  on  the  same 
objection ;  and  judgment  was  given  for  the 
defendant 


(d)  R.  T.  Berry,  4  T.  R.  217.     Blisset  v.  Johmony  Cro. 
Eliz.  503,  contra. 
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So,  where  A.  (e)  says  of  B.  and  C*  **  You  have 
coaimittecl  such  an  offence,"  though  B.  and  C. 
may  have  separate  actions,  each  must  state  the 
words  to  have  been  8f>oken  of  both. 

So,  where  the  words  are  spoken  {/)  ironically, 
they  must  be  stated  as  spoken,  with  an  avernien); 
that  they  were  spoken  ironically* 

Where  the  declaration  stated  these  words  of  the 
plaintiff,  *^He  stole  a  sheep  of  his,"  (innuendo  of 
the  defendant)  it  was  movedin  aiTest  of  judgnaent, 
that  his  must  refer  to  the  last  antecedent,  and  so 
that  the  words  were  repugnant,  for  a  man  cannot 
steal  his  own  sheep  {g) ;  but  the  objection  was 
overruled. 

Upon  the  authority,  however,  of  more  recent 
cases,  it  seems  the  variance  between  the  words 
kisj  as  used  in  the  declaration,  and  mine^  as 
proved  in  evidence,  would  be  a  ground  of  non- 
suit. 

Where  the  words  laid  in  the  declaration,  as 
spoken  of  a  surveyor,  were,  "  Harrison  is  a 
scoundrel,  if  I  would  have  found  him  an  oven  for 
nothing,  and  given  hioi  after  the  rate  of  JSSO.  per 
cent,  upon  the  amount  of  the  charges  forwork 
and  materials,  he  would  have  passed  my  account/^ 

(«)  Cro.  Car.  512. 
(/)  11  Mod.  86. 
{g)  8  Mod.  30. 
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The  first  witness  called  for  the  plaintiff  proved 
,these  words  :  ^'  Harrison  is  a  scoundrel,  and  if  I 
had  allowed  ^20.  per  cent,  he  would  have  passed 
my  account.*^  The  second  witness  proved  the 
words,  *^  Harrison  is  a  scoundrel,  and  if  I  had 
deduct^  JSSQ.  per  cent,  he  would  have  passed 
my  account." 

'Lord  Ellenborough,  C.  J.  said,  that  words  to 
be  actionable,  should  be  unequivocally  so, .  and 
he  proved  as  laid ;  but  that,  as  the  words  were 
proved,  they  did  not  support  the  declaration. 
The  words  of  the  declaration  were,  "  If  he  would 
give  me  ^20.  per  cent.^^  that  might  mean  some- 
thing to  himself,  by  which  he  would  be  himself 
benefited  to  the  prejudice  of  his  employer,  but 
the  words  proved  were,  "If  he  would  aliow,'^  or 
."  if  he  would  deduct  £30.  per  cent.^  These 
words  might  import  an  allowance  or  deduction 
from  the  plaintiff's  bill  for  the  benefit  of  his  em- 
ployer, and  were  of  a  different  meaning  and  im- 
port.'^ 

Where  the  words  alleged  in  the  declaration 
were,  "  This  is  my  umbrella^  he  stole  it  from  my 
back  door,"  and  the  words  proved  were,  **  /<  i* 
my  tmbrelloj  SfcP  and  it  appeared  that  the  words 
were  not  spoken  in  the  bouse  where  the  umbrella 
then  was,  it  was  held,  that  the  variance  was  fatal; 
for  the  words,  as  laid,  imported  to  have  been 
spoken  concerning  a  ^m^^  present^  those  proved 
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were  spoken  concerniDg  a  thing  not  present  at  the 
time  (i). 

Where  the  words  were  spoken  in  answer  to  a 
question,  and  the  injurious  meaning  is  to  be  col- 
lected not  merely  from  the  terms  of  the  answer, 
but  from  the  question  and  answer  together,  the 
words  must  not  be  laid  ad  a  substantive  and  affir- 
mative proposition,  but  according  to  the  feet  (i). 
If  the  defendant  has  not  made  an  assertion  as  his 
own,  but  has  merely  alleged  that  some  other  person 
had  reported  the  fact,  it  must  be  so  averred,  and 
if  it  were  to  be  averred  substantively  that  the 
defendant  had  reported  the  fact,  the  variance 
would  be  fatal  {I);  for  the  charge  is  different, 
and  open  to  a  different  defence.  Where  the  de- 
claration laid  the  words  as  follows,  *^  A.^s  wife  is 
a  great  thief,  and  ought  to  have  been  transported 
years  ago;*^  and  the  words  proved  were,  "  A.'s 
wife  is  a  bad  one,  and  ought,  &c.''  it  was  held, 
that  (he  words  were  mis-described  ;  the  words  laid 
imputed  an  act,  those  proved,  suspicion  only  {m). 

A  variance  may  consist  either  in  the  addition 
or  omission  of  one  or  more  words,  or  in  the  siA^ 
stitutum  of  one  word  for  another.  First,  in  the 
addition. 

(i)  WalierB  ▼.  Mace,  2  B.  &  A.  756. 

(k)  See  Bromage  ▼.  Prosser,  4  B.  &  C.  247. 

(Z)  BeUy.  Byrne,  13  East,  554. 

(m)  Hancock  v.  Wilder,  2  M.  ft  S.  502,^ 
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It  18  not  necessaryi  in  case  of  oral  slander,  to 
prove  all  the  words,  provided  such  of  them  be 
proved  as  are  material. 

The  plaintiff  declared  that  the  defendant  said 
of  him,  ^*  He  is  a  maintainer  of  thieves,  and  a 
strong  thief/'    The  jury  found  the  whole  to  have 

4 

been  said  except  the  word  strangy  and  it  was 
adjudged  for  the  plaintiff  {n). 

And  even  where  special  damage  is  the  gist  of 
the  action,  it  is  sufficient  to  shaw  that  the  loss 
was  sustained  in  consequence  of  any  of  the  words 
laid  in  the  declaration  [o). 

But  if  all  the  words,  as  laid,  constitute  but  one 
chaise,  the  whole  must  be  proved. 

The  declaration  stated  that  the  defendant  said 
of  the  plaintiff,  ^^  He  is  selling  his  coals  at  one 
shilling  a  bushel,  to  pocket  the  money,  and  be- 
come a  bankrupt  to  cheat  his  creditors.'^  Upon  the 
trial,  the  words  ^^  and  become  a  bankrupt,'^  were 
not  proved,  and  the  plaintiff  was  nonsuited  (jd). 

And  the  reason  applies  with  equal  force  in  the 
case  of  libel,  where  the  addition  of  a  word  not 
proved  would  be  fatal,  if  it  at  all  affected  the 
sense,  whether  the  words  were  set  out  under  an 
inter  alia  or  ad  tenorem. 

With  respect  to  variances  from  omission,  it 

(n)  fittr^ftt*^  case,  Dyer,  75. 

(o)  2  Esp.  C.  491 

ip)  Flowery.  Pedlty,  2  Esp.  C.  491. 
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seemly  in  case  of  oral  slander,  to  be  suffi* 
cient  to  set  out  the  wo9'da  which  are  material^ 
and  it  is  not  even  necessary  to  state  words  which 
may  qualify  the  objectionable  ones ;  and  iQ;tbe 
case  of  libel,  it  may  be  averred  in  uno  quorum 
continetur  inter  alia^  ^c.  {q)  ;  for,  if  something 
else  were  added,  which  did  in  fact  qualify  the 
objectionable  words,  it  naay  be  given  in  evidence 
on  not  guilty  (r). 

In  Sir  J.  Sydenham's  case  (^),  an  action  was 
brought  for  these  words :  "  If  Sir  John  Syden* 
ham  might  hav^  his  ^  wilt,  he  would  kill  all  the 
true  subjects  of  England,  and  the  king  too ;  and 
he  is  a  maintainor  of  papistry  and  rebellious  per- 
sons/' The  defendant  pleaded,  that  he  spake 
other  words,  absque  hoc^  that  he  spake  these. 
The  jury  find  that  he  spoke  these  words :  "  / 
thi7ik^  in  my  conscience^  if  Sir  John  Sydenham,'' 
&c.  and  found  all  the  other. words  verbatim,  and 
conclude  si  super  totam  materiam^  he  spake  the 
"wordajprmd  qua  the  plaintiff  declared,  they  find 
for  the  plaintiff  to  his  damage  of  160  marks^.if 
otherwise,  for  the  defendant.  And  three  of  the 
judges,  Montague,  C.J.  Croke,and  Dodderidge, 
J.  held,  that  the  plaintiff  was  entitled  to  judg- 
ment, since   the  other  words   found  were  not 

{q)  R.  V.  Breretouy  8  Mod,  328. 
(r)  8  Mod.  329. 
{«)  Cro.  J.  407. 
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words  of  extenuation  or  alteration  of  the  sense  of 
the  former  words,  but  rather  Enforced  them,  and 
that  there  was  no  cause  to  stay  the  plaintiff ^s 
judglnent. 

"  For,  though  the  plaintiff  declared  of  fewer 
words  than  the  plaintiff  spoke,  yet,  he  declaring 
truly  that  the  defendant  spoke  those  words, 
upon  the  evidence,  it  appears,  that  he  spoke 
those  words  which  were  actionable,  and  the 
Words  added  diminish  not,  nor  are  an  alteration 
of  the  sense  of  the  words  whereof  he  declares ; 
wherefore,  although  the  issue  be  specially  found, 
yet,  the  plaintiff  shall  have  judgment/' 

The  fourth  judge  (Houghton),  was  of  opinion, 
that  the  omission  of  part  of  the  words  proved, 
though  the  sense  was  unaltered,  was  a  fatal 
variance. 

A  writ  of  error  was  afterwards  brought  upon 
their  judgment,  and  one  ground  of  error  assignied 
was  the  variance  between  the  words  alleged  and 
those  proved  ;  and  of  this  opinion  were,  Hobart, 
C.  J.  of  the  Common  Bench,  Winch,  and  Den- 
ham  ;  but,  Tanfield,  C.  B,  Warburton,  Bromley, 
and  Hulton,  were  of  a  contrary  opinion,  where- 
upon  the  judgment  was  affirmed  {t). 

With  respect  to  the  stating  of  libels,  as  a 
copy  must  be  set  out,  which  in  proof  is  to  be 

(t)  Mich.  16  Jac. 
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compared  with'  the  original,  it  seems  to  be  clear 
that  any  variance  in  the  mode  of  setting  it  out» 
which  in  any  way  altered  the  sense,  would  be 
fatal ;  and  that  although  the  mere  mis-spelling  of 
a  single  word  would  not  be  material^  provided  it 
was  not  altered  into  another  word  of  a  different 
meaning;  yet  that  any  variance,  either  from 
omission  or  addition,  which  affected  the  meaning, 
would  also  be  fataU 

For,  if  the  libel  alleged  vary  from  that  which 
is  proved,  in  any  material  respect,  they  cannot  be 
identical,  and  the  cause  of  action  alleged  cannot 
be  the  same  with  that  proved. 

Thegenaal  rule  will  be  best  illustrated  by  ac- 
tual decisions. 

.  Bell  averred,  that  Byrne  printed  and  published, 
in  the  Morning  Post,  the  following  libel  concern- 
ing the  plaintiff,  as  purporting  to  be    a  letter 
written  from  A.  to  R.  O'Conner.— "  I  have  sold 
jail  my  property  to  B.,  yet  it  may  still  go  on  in 
my  name,  and  the  rents  are  to  be  transmitted  to 
H.  Bell,  Esq.  Charter-House  Square.     Mr.  Bell 
(meaning  the  plaintiff),  has  been  for  some  time 
past  confined  in  England,  on  a  charge  of  high 
treason.^'     Upon  the  trial,  it  appeared,  that  the 
paragraph  in  question  had  been  published  by  the 
defendant  in  his  newspaper,  of  the  I5th  of  May, 
18 10,. and  that  it  purported  to  be  a  statement  of 
a  speech  delivered  by  the  Attorney-General  for 
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Ireland,  in  the  Irish  House  of  Commons,  on  the 
19th  of  Feb,  1799,  in  the  course  of  which  several 
letters  were  read  by  him.  The  defendant  ob- 
jected that  the  words  *'Mr.  Bell  has  been  for 
some  time  past  confined  in  England,  on  a  chaige 
of  high  treason,''  did  not  constitute  part  of  the 
letter  alleged  to  have  been  read  by  the  Attorney- 
General,  but  were  published  as  mere  comment  by 
him  after  reading  the  letter,  and  were  therefere 
improperly  described  in  the  declaration,  as  pur- 
porting to  be  part  pf  the  letter.  And  the  court 
of  King's  Bench,  upon  a  motion  to  set  aside  the 
verdict  for  the  plaintiff,  and  enter  a  nonsuit,  were 
of  opinion  that  the  misdescription  was  fatal,  and 
that  the  defendant  should  have  been  described  as 
professing  to  publish  a  speech  of  the  Attorney- 
General,  for  Ireland,  in  which  ^as  contained, 
&c.  (m) 

Where  the  libel  given  in  evidence  was  con- 
tained in  a  book  published  respecting  Mr. 
Cobbett,  by  the  defendant,  called  "  The  Book  of 
Wonders,'^  and  was  as  follows :  Many  well  in- 
tentioned  persons  have  expressed  their  surprise 
that  the  '^  Enlightener^^  should  have  been  willing 
to  accept  of  a  seat  in  corruption's  den,  purchased 
with  the  bank  notes  of  a  man  whose  *'  incapabi- 
lity and  baseness"  he  had  so  powerfully  exposed. 
To  convince  such  persons  that  this  line  of  con- 

(tt)  Be// V.  Byrne,  13  East,  554. 
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duct  was  Strictly  patriotic,  we  have  only  to  assure 
them,  that  in  so  doing  he  was  walking  in  the 
footsteps  of  that  **  venerable  veteran/*  whose 
"  creed  is  the  criterion  of  excellence*'  (see  No. 
195),  and  who,  in  an  article  of  that  creed,  has  laid 
It  down  as  a  ina>^im,  '^  that  we  must,  in  fighting 
the  enemy,  not  reject  the  use  of  even  despicable 
and  detestable  men,^^  Cobbett,  v.  39,  p.  89. 
The  libel,  as  set  forth  in  the  declaration,  omitted 
the  words  "  (see  No.  195),'^  and  the  words  "  Cob- 
bett, v.  39,  p.  89.  It  was  held  that  the  variance 
was  fatal ;  for,  upon  reading  the  declaration,  the 
libel  would  be  understood  to  mean,  that  the  de- 
fendant had  himself  made  the  assertions  respect- 
ing  the  plaintiff,  but,  wher/  the  libel  is  produced, 
it  appears,  from  the  references  which  it  contains, 
that  the  paragraph  was  written  with  intent  to  ex- 
pose the  conduct,  not  of  the  plaintiff,  but  of 
another  person  {x). 

One  count  of  a  declaration  stated  the  words 
of  a  libel  as  follows  :  "  My  sarcastic  friend,  by 
leaving  out  the  chorus  or  repetition  of  Monsieur 
T/s  poem,  greatly  injures  the  taut  ensemble,  or 
general  and  combined  enect.**  The  words  proved 
in  evidence  were  :  "  My  sarcastic  frienclMflPOS, 
by  leaving  out**  &c.,  and  it  was  held  by  Lord 
EUenborough,  L.  C.  J.,   upon  the  trial  of  the 

(x)  Cartwright  y.  Wnght^  5  B.  &  A.  615. 
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cause  tbat  there  was  a  material  variance  between 
the  libel  declared  on  in  that  count  and  the  libel 
proved  (y). 

Where  a  declaration,  in  stating  a  libelious 
paragraph,  imputing  to  the  plaintiff  that  he  had 
formerly  a  house  in  P.,  and  some  time  prior  to 
that  he  had  one  in  M.,  in  both  of  which  be  con- 
tinued, omitted  the  words  qf  wJdch^  it  was  held 
that  the  variance  was  fatal  (js). 

But  it  is  by  no  means  necessary,  even  in' case 
of  libel,  to  set  out  the  whole  of  the  obnoxious 
publication  ;  it  is  sufficient  to  extract  the  obnoxi- 
ous passages,  provided  their  sense  be  clear  and 
distinct  [a). 

It  is  not  even  nece^ary  to  set  out  another  part 
of  the  publication  to  which  the  libellous  passage 
refers,  provided  the  part  which  is  set  out  be  in 
itself  distinct  and  intelligible  (6). 

But  where  distinct  passages  are  extracted 
from  the  same  libel  smd  set  out  in  the  declara- 
tion, care  should  be  taken  to  distinguish  them, 
as  by  prefacing  them  with  the  words,  in  a  certain 
part  of  which  said  libel  there  was  and  is  contained, 
&c.  setting  out  the  passage,  and  in  a  certain  other 

(y)  Tahart  v.  Tipper^  1  Camp.  C,  350. 
(z)  Coohe  V.  Smyths  M^CUll,  and  Young^  250. 
(a)  R.  V.  Brereton^  8  Mod.  329.    Cro.  645.    Sidnam  ▼• 
Mayoy  1  Roll.  R^  429.     Cro.  J.  407. 

(6)  Buckingham  ▼.  Murrayf  1  C.  &  P.  46. 
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part  of  which  said  libel  there  was  and  is  con- 
tained, &c. ;  for  if  the  facts  were  t6  be  set  out 
continuously,  and  the  sense  were  thereby  to  be 
altered,  the  variance  would  be  fatal  (c). 

With  respect  to  the  alteration  of  one  or  more 
letters  of  a  word,  the  rule  seems  to  be,  that  if  the 
sense  be  thereby  altered  the  variance  will  be  fatal, 
but  not  otherwise  [d). 

With  i^espect  to  the  mis-spelling  of  a  word, 
provided  the  sense  be  not  altered,  the  variance  is 
not  material,  even  in  an  indictment  for  peijury. 
In  the  case  of  the  King  v.  Birch  (e),  a  variance 
was  relied  upon  in  favour  of  the  prisoner  between 
the  indictment  for  perjury  and  the  affidavit  on 
which  the  prosecution  was  founded.  In  the  affi* 
davit,  the  defendant  swore  that  he  understood 
and  believed,  &c.  The  assignment  of  perjury 
in  the  indictment  was,  that  he  had  falsely  sworn 
that  he  undertood  and  believed,  &c.  omitting 
the  letter  s. 

Lord  Mansfield — '^  This  is  an  application  for 
a  new  trial  in  an  indictment  for  perjury,  upon 

(c)  Tdbartv^  Tipper,  1  Camp.  350;  andseeiStdnanty.  MayOf 
1  Roll.  R.  429.  Cro.  J.  407.  and  quffire,  whether  if  the  passages 
set  out  purported  to  be  continuous  passages,  when,  in  fact,*  they 
were  extracted  from  various  parts  of  the  publication,  the  vari- 
ance would  not  be  fatal.    Cooke  v.  Hughes,  1  Ry.  &  M.  112, 

(d)  3  Salk.  224. 

(e)  Leach,  C.  C.  L.  15S. 
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the  ground  of  a  material  variance  between  the 
affidavit  and  the  indictment,  the  letter  s  being 
lefl  out  in  the  word  understood.  We  have  looked 
into  all  the  cases  on  the  subject^  some  of  which 
go  to  a  great  length  of  nicety  indeed,  particularly 
the  case  in  Hutton,  where  the  word  indicari  was 
written  for  indictari^  but  that  case  is  shaken  by 
the  doctrine  laid  down  in  Hawkins  (y*). 

**  The  true  distinction  seems  to  be  taken  in  the 

« 

Queen  v.  Drctke{g),  which  is  this;  that  where 
the  omission  or  addition  of  a  letter  does  not 
change  the  word  so  as  to  make  it  another  word, 
the  variance  is  not  niaterial  (A)/' 

If  the  omission,  even  of  a  letter,  rende«r^a  word 
of  a  different  signification  from  that  contained  in 
the  libel,  the  variance  it  seems  will  be  fatal  (t). 

As  when  the  word  not  was  stated  instead  of 
nor;  for,  it  was  said,  if,  in  such  a  case,  a  letter 
could  be  amended,  why  not  a  word,  why  not  ^ 
sentence  ?  and  where  would  the  ?ion  Ultra  be 
found,  that  this  was  not  so  small  a  variance  of  a 
letter  as  in  false  spelling  or  abbreviations,  as  if 
gaine  instead  of  gain,  where  the  word  and  sense 
would  be  the  same ;   but  that,  in  the  principal 

(/)  2  Hawk.  PI.  C.  c.  46.  s.  190. 
ig)  Salk.  660. 

(hy  See  Hart's  case,  Leach,  C.  C.  L.  172.     Douglas,  194. 
Starkie  on  Evidence,  lit.  Variance, 
(f)  3  Salk.  224. 
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case  the  words  were  different  and  of  different 
significations  ;  different  parts  of  speech,  the  on^ 
an  adverb,  the  other  a  conjunction ;  the  one  po* 
sitive,  the  other  relative.  It  was  observed,  too, 
that  though  the  objection  was  in  appearance  tri- 
vial, the  consequences  were  weighty,  and  thai  if 
the.  variance  were  not  considered  as  fatal,  the 
judges  would  have  too  great  power  in  cases  of 
treason,  where  the  decision  would  be  quoted  as 
a  precedent. 

Next  as  to  the  application  of  the  matter  pub* 
lished.-^ Where  the  expressions  used  are  action- 
able, either  in  themselves,  or  by  reason  of  conse* 
quential  damage,  without  reference  to  any  ex- 
trinsic circumstances,  it  is  suifficient  to  shew 
merely  their  application  to  the  plaintiff. 

This  is  efiected  by  means  of  a  colloquium,  or 
9on;^  express  averment,  that  the  wordsr  were 
»fK>ken  of  apd  concerqing  the  plaintiff,  and  an 
innuendo,  in  stating  the  words  themselves,  that 
he  was  the  person  meant  {k). 

formerly  it  was  th6  practice  to  aver,  that  the 
defendant  spoke  the  words  in  a  certain  discourse 
which  he  had  with  others,  ^or  with  the  plaintiff 
himself  in  the  presence  of  others,  concerning  the 
plaintiff.   This  was  technically  caUed  laying  a  col- 

(k)  The  nature  and  office  of  an  innuendo  will  afterwards 
be  more  particularly  considered. 

c  c 
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loquium,  and  till  the  case  of  Smith  v.  Ward  {l)j 
it  seems  to  have  been  doubted  whether  a  declara* 
tion  without  a  colloquium  would  be  good.  In 
that  case,  it  was  alleged  that  the  defendant  said 
of  the  plaintiff*,  <^  He  (innuendo  the  plaintiff^  is 
a  thief  ;^^  and  the  court,  on  being  informed  that 
it  was  the  common  course  to  declare  that  he  said 
de  pra^ato  querente  hcec  verha^  held  it  to  be 
sufficient  without  a  colloquium. 

But  though  the  custom  was  to  lay  a  collo- 
quium, ut  was  always  held  to  be  necessary  to 
aver  that  the  words  were  sp6ken  concerning  the 
plaintiff*. 

Where  actionable  words  are  spoken  to  a  plain- 
tiff*, it  is  sufficient  to  lay  a  colloquium  with  him 
without  an  express  averment  that  the  words 
were  spoken  de  querente;  for  it  cannot  but  be 
intended  that  the  words,  were  spoken  to  him  with 
whom  the  conversation  is  alleged  to  have  been 
had  {m). 

But  where  actionable  words  are  spoken  in  the 
third  person,  as,  "  He  is  a  thief;**  though  a  col- 
loquium of  the  plaintiff*  be  laid,  it  is  necessary 
to  aver  that  the  words  were  spoken  concerning 
the  plaintiff* (»). 

And  it  is  not  sufficient,  in  such  case,  to  con- 

(2)  Cro.  Jac.  673.    3  Salk.  328.    Sir  T.  Ray.  85. 
(m)  RolU  Ab.  85.  pi.  8.     1  Will.  Saun.  242.  (a)  n.  3. 
(n)  Roll.  Ab.  85.  1.  30.     1  Sid«  62.    1  Com.  Dig.  tiL 
DcfiuD.  G.  7. 
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nect  the  words  with  the  plaintiff  by  means  of  an 
innuendo  (o). 

But  where  a  colloquium  is  laid,  and  there  is 
an  innuendo  of  the  plaintiff,  it  seems  that  the 
want  of  a  direct  averment  must  be  pointed  out 
by  special  demurrer,  and  that  it  will  be  intended 
after  verdict,  or  upon  general  demurrer,  that  the 
words  were  spoken  of  the  plaintiff ;  but  where 
no  communication  is  laid  concerning  the  plaintiff, 
the  omission  of  such  an  averment  (|9)  is  fatal  to 
the  declaration* 

Where  the  person  slandered  is  pointed  out  by 
the  prefatory  words  thy  son,  thy  brother,  &c.  or 
my  son,  my  brother,  which  description  may  pos- 
sibly apply  to  several,  it  seems,  from  the  current 
of  decisions,  that  the  plaintiff  must  aver  that  he 
stood  in  the  described  relation,  and  that  he  was 
the  son  or  the  brother  of  the  person  addressed  in 
the  former  case,  or  of  the  speaker  in  the  latter, 
and  that  a  general  allegation  that  the  words  were 
spoken  of  and  concerning  the  plaintiff  is  insuf- 
ficient (y). 

Where  the  words  were,  "  Go,  tell  my  landlord 
(innuendo  the  plaintiff)  he  is  a  thief  (r)/'  Judg- 

(o)  Cro.  J.  126, 

(p)  RoU.  R.  244.   ShiXi  ▼.  HawAtru,  1  Will.  Saun.  242^  a. 

(j)   I  Roll.  84.  1.  15.  30.  60.  85.  I.  45.     Cro.  Car.  443. 

Jon.  376.     Cro.  Eliz.  416,  even  after  verdict* 

(r)  Cro.  Car.  420.,  * 

c  c  2 
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nient  was  given  against  the  plaintiff,  for  not  havr 
ing  averred  that  he  wa$  the  landlord  of  the  defen- 
dant, although  he  had  averred  that  the  words 
were  spoken  of  himself.  And  it  is  not  sufficient 
to  bring  the  plaintiff  within  the  description  bjr 
means  of  an  innuendo  {s). 

And  even  where  the  description  could  by  pos- 
sibility apply  to  one  person  only,  it  has  been 
held  that  an  averment  is  necessary,  to  shew  that 
it  was  applied  to  him. 

The  plaintiff  declared  that  the  defendant  hav- 
ing a  discourse  concerning  the  plaintiff  with  di- 
vers other  persons,  said  these  words  of  the  plain- 
tiff, "  Your  father  (meaning  the  plaintiff)  hath 
struck  and  killed  Nicholas  Russell."  And  afWr 
verdict  for  the  plaintiff,  judgment  was  arrested, 
because  it  was  not  averred  that  the  plaintiff  was 
father  to  him  to  whom  th^  words  were  spoken  (/). 

In  Sfmlmer  v.  Foster  (i«),  the  declaration 
stated,  ths^t  ^^  the  wife  of  the  defeiidant  spake  of 
the  aforesaid  plaintiff  to  Ann  Rochester,  the  plain- 
tiff's  mother,  these  words,  '*  Where  is  that  lying 
thief,  thy  sonne,  &c/'  And  it  was  moved  in  arrest 
of  judgment,  that  the  words  were  uncertain^  no 
precedent  communication  being  alleged  to  be  of 

(9)  DelatMre  y.  Heskins,  Hill.  11  Car.  K.  B.  1  Vin.  Abr. 
528. 

(«)  Hil.  1652.  Rot  1037.  1  Vin.  Ab.  530.  Golds.  187. 
Cro.  Eliz.  416.  439.     Cio.  Car.  92.  173.     Mb.  365. 

(u)  Cro.  Car.  177.    But  see  Cro.  J.  107. 
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the  plaintiff,  nor  that  he  was  the  only  son  of  the 
said  Ann  Rochester,  to  whom  the  words  were 
spoken,  and  that  it  might  be  that  she  had  divers 
sons,  and  every  of  them  might  have  an  action  as 
well  as  the  plaintiff,  slnd  that  there  was  an  ambi- 
guity who  was  meant  by  the  words.  And  White- 
lock  and  Croke  were  of  that  opinion  ;  and  the  lat- 
ter cited  the  cases  of  Harvey  and  Chamberlain  (or), 
and  of  Burnet  and  Codman  (^),  where  for  such 
words  it  was  adjudged  for  the  defendant.  But 
Hyde,  C.  J.  and  Jones,  J.  doubted  thereof,  be- 
cause it  was  alleged  that  dhe  spoke  of  the  plain- 
tiff,  and  was  found  guilty.  But  it  was  answered, 
that  so  were  the  words  in  every  declaration,  and 
that  so  it  was  in  the  precedents  cited  (s). 

At  this  day,  after^^o  many  of  the  technical 
niceties,  with  which  actions  of  this  description 
were  formerly  encumbered,  have  been  defeated,  it 
may  well  be  well  doubted  whether  much  attention 
would  be  paid  to  these  cases.  The  real  end  and 
object  of  such  averments  is,  to  shew  with  cer- 
tainty that  the  plaintiff  is  the  person  aimed  at  by 
the  defendant ;  and  though,  upon  the  face  of  the 
words  themselves,  their  application  may  be  am- 
biguous, as  where  the  defendant  says,  thy  son, 
or  thy  brother,  yet  there  appears  no  want  of  cer- 
tainty upon  the  record,  when  it  is  alleged  that 

(x)  E.  T.  20  J.  1. 

(y)  T.T.  5  J.  1. 

[z]  The  court  adjourned. 


388  CIVIL  REMEDY  ;   DECLARATION. 

•i 

the  words  were  spoken  of  the  plaint^;  aod 
whether  they  were  so  applied  or  not,  is  a  matter 
of  evidence,  to  be  proved  by  shewing  that  he  did 
stand  in  the  relation  specified,  without  due 
proof  of  which  the  jury  could  not  possibly  find 
the  truth  of  the  averment  that  the  words  were 
spoken  concerning  him. 

Considering^  however,  the  great  number  of 
express  decisions  upon  this  subject,  it  would  not 
be  prudent  to  omit  a  special  averment.  Thus 
if  the  words  were,  "  He  who  lives  at  No.  1, 
Doubtful  Place,  is  a  receiver, of  stolen  goods,  it 
would  be  proper  that  the  plaintifi^,  being  the  per- 
son meant,  should  allege  that  he  lived  at  No.  1, 
Doubtful  Place,  when  the  words  were  spoken, 
and  not  only  to  aver  that  the  words  were  spoken 
of  him,  but  also  to  allege  specifically  that  they 
were  spoken  in  reference  to  the  house  in  which 
he  so  lived. 

Where  the  description  may  apply  to  several 
persons,  as  brothers  or  sons,  it  is  unnecessary  for 
the  pIaintifi*to  fiver,  that  he  was  the  only  brother 
or  only  son,  so  as  to  make  it  appear  that  the  de- 
scription applied  to  himself  exclusively.  This 
objection,  however,  appears  to  have  been  fre^ 
quently  taken;  and  in  Wiseman  v.  Wiseman {a)^ 
where  the  defendant  spoke  the  worda  de  prarfato 
qnerente  existente  Jratre  suo  naturali^  on  motion 

in  arrest  of  judgment,  it  was  held  by  Yelverton, 

'  » 

(«)  Cro.  J.  107. 
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J,  that  the  words  were  too  uncertain ;  that  words, 
to  be  actionable,  ought  to  import  in  themselves 
precise  slander  without  ambiguity,  so  that  every 
one  who  beard  them  might  intend  of  whom  they 
were  spoken ;  for  otherwise,  if  it  could  be  helped 
by  the  averment  of  the  plaintiff,  every  pne  who 
was  his  brother  might  make  the  same  averment, 
and  have  an  action  which  would  not  be  reason- 
able. But  it  was  afterwards  adjudged,  by  all  the 
judges,  for  the  plain tiff« 

A  distinction  was  taken  in  the  last  casye  by 
Tanfield,  J.  between  words  importing  in  them- 
selves apparent  uncertainty,  and  those,  which 
might  be  ascertained  by  intendment.  That,  in 
the  first  case,  nO  averment  would  aid  the  uncer- 
tainty, but  that,  in  the  latter,  it  might  be  aided 
by  an  averment  and  verdict;  and  therefore,  if  the 
words  h£td  been  "  one  of  my  brothers  is  perjured,'* 
there  would  be  in  them  an  apparent  uncertainty ; 
and  that,  although  one  of  the  brothers  should 
bring  the  action,  and  aver  that  they  were  spoken 
of  him,  yet  that  because  it  appeared  to  the  court 
that  there  were  divers  brethren,  and  that  it  did 
not  appear  to  any  of  whom  he  spake,  no  action 
would  lie,  although  the  defendant  should  be 
found  guilty  by  verdict. 

.  But  it  has  since  been  held  (i),  that  for  disjunc- 
tive words,  as  that  A.  or  B.  committed  such  a 
felony,  both  A.  and  B.  are  entitled  to  recover, 

(b)  Harrucn  ▼.  Tkomlboro^igkf  Id  Mod.  196. 
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and  it  would  probably  now  be  decided  upon  the 
same  principle,  that  in  the  case  put  by  the 
learned  Judge,  each  brother  would  be  allowed  to 
maintain  his  action.  , 

When  the  plaintiff's  name  is  mentioned,  though 
a  further  description  be  given  (c),  the  general  aver- 
ment is  sufficient,  without  a  special  allegation  that 
such  further  description  apphed  to  the  plaintiff. 
As,  where  the  speaking  is  alleged  to  be  of  the 
plaintiff,  and  the  words  are  stated,  "  T.  (innu- 
endo the  plaintiff)  is  thy  brother,  &c.''  it  is  suf- 
ficient  without  any  other  averment. 

In  Nelson  v.  Smith  (rf),  the  words  were,  '*  Cap- 
tain Nelson  is  a  rogue  and  a  thief,  and  hath  stolen 
away  my  goods  ;'*  and  it  was  held,  that  the  de- 
claration was  good  without  any  averment  that  he 
was  a  captain,  or  known  by  that  name,  inasmuch 
as  there  was  a  communication  of  the  plaintiff, 
and  it  was  averred  that  the  words  were  spoken 
of  him. 

The  general  rule  is,  that  where  the  party  can 
shew  that  he  was  intended  by  the  defendant^  he 
may  maintain  an  action,  whatever  be  the  mode 
of  description. 

Thus,  for  the  words,  •*  The  parson  of  Dale  is 
U  thief;''  it  was  held  that  he  who  was  parson  of 

(c)  Cro.  Eliz.  429. 

[d]  22  C.  J .  B.  R.  See  also  Osborne  v.  Brookes,  1  Via. 
Ab.  529.     1  Roll.  Ab.  85. 
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Dale  at  the  time  the  words  were  spoken  might 
maintain  an  action  {e). 

The  defendant  said,  "  That  murderous  knave 
Stoughton  lay  in  wait  to  murder  me  ;**  and  the 
action  brought  by  Thomas  Stoughton  was  held 
to  be  maintainable  {/) 

But,  in  the  next  place,  whenever  the  afctionable 
quality  of  the  publication  arises  from  circum- 
stances extrinsic  of  the  words  themselves,  aver- 
ments are  necessary  to  shew  that  such  circum- 
stances exist,  and  to  connect  the  words  with 
those  circumstances. 

Thus,  if  the  words  were — "  He  was  concerned 
in  the  late  affair  at  B.'s  house/*  The  words  un- 
explained would  not  bear  any  actionable  con- 
struction ;  but  if  they  were  spoken  with  re- 
ference to  a  burglary  lately  committed,  or  sup- 
posed to  have  been  committed,  at  B.'s  house,  and 
It  was  intended  to  impute  to  the  plaintiff  a  par- 
ticipation in  the  crime,  they  would  become  ac- 
tionable. But  in  order  to  shew  their  actionable 
quality  on  the  face  of  the  record,  it  would  be 
essential  to  allege  the  facts,  and  next  to  shew 
that  the  words  were  spoken,  or  libel  published, 
in  reference  to  those  facts. 

The  technical  mode  of  effecting  this,  is,  first, 
to  state,  in  the  introductory  part  of  the  declara- 

(e)  3Bulst.  326. 

(/)  Sheppardy  Action  of  Slander,  59. 
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tion,  those  special  circumstances,  in  reference  to 
which  the  publicatio;i  is  actionable. 

Secondly,  To  shew  generally,  by  means  of 
proper  averments,  that  the  words,  or  libel,  were 
published  of  and  concerning  the  facts  and  cir- 
cumstances so  previously  alleged. 

Thirdly,  To  connect  the  words,  or  libel,  set 
out  with  such  previous  facts  by  means  of  proper 
innuendos. 

By  this  process  suqh  extrinsic  facts  are  incor- 
porated, as  it  were,  with  the  defendant's  publi- 
cation, and  a  complete  slanderous  charge  ap- 
pears on  the  face  of  the  record.    . 

In  what  cases  it  may  be  necessary  to  state  pre- 
fatory circumstances,  to  be  afterwards  connected 
with  the  publication  by  means  of  a  colloquium 
ietnd  innuendos,  is  of  course  a  matter  in  which 
the  pleader  must  exercise  his  discretion  in  the 
particular  instance  before  him;  the  only  general 
rule  that  can  be  laid  down  is,  that  such  circum- 
stances must  be  introduced  upod  the  record^  as 
will  enable  the  court  to  decide  upon  the  actiona- 
ble quality  of  the  publication,  atfd  the  jury  to 
find  the  facts  which  are  connected  with  it. 

It  may  be  laid  down  as  a  general  rule,  that 
where  the  sUmderous  charge  or  imputation  cam 
be  collected  from  the  warck  themseheSy  it  is  am- 
necessary  to  make  any  averment  as  to  circum^ 
stances^  to  whose  supposed  existence  the  v?crds 
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refer.  For  the  slander,  which  is  the  ground  of 
proceeding,  appearing  on  the  very  face  of  the 
publication,  it  is  a  matter  of  indifference  as  to 
the  cause  of  action,  whether  the  circunnstances 
referred  to  really  existed,  or  were  invented  by  the 
defendant. 

Thus,  when  a  peron  says  of  another  (g*),  **  That 
is  the  man  who  killed  my  husband,''  no  avermenjt 
of  the  husband's  death  is  necessary^  for  the  de- 
fendant's words  have  ascertained  the  death. 

The  defendant  said  to  the  plaintiff  (A),  ^'Thou 
hast  given  J.  S.  ^9,  for  forswearing  himself  in 
chancery,  and  hast  hired  him  to  forge  a  bond." 
After  verdict  for  the  plaintiff,  it  was  moved,  in 
arrest  of  judgment,  that  the  declaration  contained 
DO.  allegation  that  any  suit  was  in  chancery,  or 
that  J.  S.  forswore  himself  in  his  answer,  or  as 
a  witness,  or  that  the  plaintiff  suborned  J.  S.  to 
forswear  himself,  or  shew  any  particular  wherein 
he  forswore  himself.  But  it  was  held  that  these 
averments  were  immaterial ;  for  if  J.  S.  never  was. 
sworn,  it  was  scandalous  in  the  defendant  to  say 
that  the  plaintiff  procured  J.  S.  to  forswear  him- 
self in  a  court  of  record,  although  it  was  merely 
iaise,  because  he  never  was  sworn.  And  that  as 
to  the  bond,  though  it  was  not  said  that  J.  S.  had 
forged  a  bond^  the  charge  against  the  plaintiff  was 
nevertheless  scandalous. 

(^)  BiUton  V.  Heywood  and  kia  Wife,  8  Mod.  24.  Vent.  117. 
{h\  Cro.  Oar.  337. 
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In  an  action  for  these  words  («),  "  Thou  hast 
killed  thy  master's  cook/'  On  motion  in  arrest 
of  judgment,  it  was  held  to  be  unnecessary  to 
make  any  averment,  shewing  who  the  plaintiff's 
master  was,  or  that  he  was  the  master  df  the  per- 
son slain,  because  the  words  in  themselves  im- 
puted slander. 

In  Wilner  v.  Hold^  the  words  were,  "  Thou 
art  a  rogue  and  a  radcal,  and  hast  killed  thy  wife/' 
On  motion  in  arrest  of  judgment,  amongst  other 
causes^  it  was  alleged  that  an  action  lay  not 
for  the  words,  because  it  was  not  shewn  that  the 
wife  was  dead,  or  how  she  was  killed ;  but  the 
objections  were  overruled  (A),  and  the  plaintiff 
had  judgment. 

In  de<:^laring  for  the  wofds,  **  I  will  call  him 
in  question  for  poisoning  my  aunt/*  There  needs 
no  averment  that  the  aunt  was  poisoned  (/). 

There  are,  notwithstafnding,  many  cases  to  be 
found  in  the  books  where  averments  of  this  kind 
have  been  deemed  to  be  indispensable  ;  but  as 
these  are  contradicted  by  the  more  modern  de- 
cisions (m),  and  are  rather  remarkable  for  their 
subtlety  than  for  either  convenience  or  consis- 
ency,  it  would  be  a  waste  of  time  to  take  fur- 

(t)  Cooper  ▼•  Srmihf  Gro.  J»  4^3. 
(k)  See  1  Vin.  Ab,  513.  pi.  1,  2. 
(J)  Cto.  Eliz.  569,823. 
(m)  Peahe  v.  Oldham,  Cowp.  275. 
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tber  notice  of  them  than  by  citing  a  few  sp^ 
ciinens. 

After  verdict  for  the  words,  "  Thou  art  as  ar- 
rant a  thief  9s  any  in  England,  {n)  it  was  held, 
in  arrest  of  judgment,  that  the  words  were  not 
actionable,  for  want  of  an  averment  that  there 
was  any  thief  in  England. 

After  verdict  for  the  words,  "  Thou  art  a  mur- 
-therer,  for  thou  art  the  fellow  that  did  kill  Mr. 
Sydnam's  man,^^  judgment  wd»  reversed,  for 
want  of  an  averment  that  any  of  Mr.  Sydnam's 
men  had  been  slain  (o). 

The  words  were,  "  Whqsoever  he  is,  that 
is  the  falsest  thief  and  the  strongest  in  the  county 
of  Salop,  whatsoever  he  hath  stolen,  or  what- 
soever he  hath  done  (jo),  Thomas  Haselwood  is 
falser  than  he,''  it  was  held  necessary  to  aver  that 
there  were  felons  in  the  county  of  Salop.  But 
this  resolution  is  to  be  attributed  to  the  aqxiety 
of  the  courts  to  discourage  such  actions ;  it  seems^ 
pretty  cle^r  that  at  the  present  4^y  no  such  averr 
ment  would  be  deemed  necessary. 

It  wo^ld  be  sufficient  to  aver  that  the  defendi* 
ant,  intending  to  charge  the  plaintiff  with  felony, 
spoke  the  words  ;  and  in  setting  them  out,  to  add 

(n)  Foster  v.  Browning,  Cro.  J.  687. 
(0)  BarroTu  v.  Bcdly  Cro.  J.  331.— See  a  conjecture  upon 
the  original  reason  of  this  scropalous  nicety,  p.  81. 
(p)  Shepp.  Ac  269. 
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an  innuendo  to  the  same  effect,  in  which  case  a 
verdict  for  the  plaintiff  would  be  conclusive  as  to 
the  defendant's  meaning  and  intention. 

The  introduction  of  useless  averments  is  in  all 
cases  objectionable,  inasmuch  as  it  encumbers  the 
plaintiff's  case  upon  the  trial  with  unnecessary 
proof,  and  in  some  instances  the  superfluity  may 
prove  fatal  to  the  declaration. 

In  the  case  of  Snag  v.  Gee  [q]^  where  it 
appeared  upon  the  record  that  the  person,  with 
whose  murder  the  plaintiff  had  been  charged  by 
the  defendant,  was  still  alive  ;  it  was  held  that 
no  action  was  maintainable. 

And  where  the  icords  of  the  defendant  are 
general^  no  explanation  is  necessary  to  render 
them  more  particular. 

The  defendant  (r)  charged  the  plaintiff  with 
having  forsworn  himself  in  his  answer  to  a  bill  in 
chancery.  After  verdict  for  the  plaintiff,  it  was 
moved,  in  arrest  of  judgment,  that  the  particulars 
of  the  perjury  imputed  were  not  pointed  out  in 
the  declaration,  and  that  many  indictments  for 
perjury  had  been  quashed,  (or  not  showing  the 
perjury- to  have  been  in  a  material  point.  But 
the  court  held,  that  though  indictments  ought  to 
show  the  cause  of  perjury,  yet  that  in  an  action 

[q)  4  Rep.  16.     1  Vin.  Ab.  409.  pi.  4. 
(r)  Sir  H.  Snowe  v.  — i-,  Cro.  Car.  321. 
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for  words  which  is  grounded  on  the  speech  of 
another,  the  charge  cannot  be  enlarged  further 
than  the  other  spoke. 

So,  in  cases  where  a  felony  is  charged^  it  is 
unnecessary  to  make  any  averment,  introducing 
any  circumstances  relating  to  a  felony  actually 
committed;  so,  with  respect  to  imputations  of 
forgery  or  perjury,  where  the  meaning  can  be 
collected  from  the  defendant's  own  words,  no 
averment  ought  to  be  made  as  to  the  existence  of 
any  cii;cumstance  to  which  the  defendant  might 
by  possibility  allude,  since  it  has  been  long 
settled  that  their  existence  is  perfectly  immaterial 
to  the  maintenance  of  the  action  {s). 

But  in  case  of  a  charge  of  forswearing,  unless 
from  the  accompanying  words,  it  be  clear  that  a 
judicial  forswearing  was  meant,  the  plaintiff  must 
show  upon  the  record  that  the  defendant  alluded 
tasome  particular  forswearing  which  amounted 
to  perjury.  Thus,  in  a  declaration  for  saying, 
^*  (t)  A.  B.  being  forsvt^om,  compounded  the  pro- 
secution/' No  introduction  of  extrinsic  facts  is  ne- 
cessary, since  an  indictable  forswearing  must  have 
been  meant;  but  in  declaring  for  the  words  (u), 
*'  He  has  forsworn  himself  in  Leake  Court,''  it 
is  necessary  to  show  that  Leake  Court  was  one 

(<)  Vid.  Supra,  85. 
[t)  Cro.  Eliz.  609. 
(u)  1  Roll.  Ab.  39.  pi.  7.    6  Bae.  Ab.  207. 
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in  which  the  offence  of  perjury  could  have  been 
committed. 

In  the  King  v.  Home  {x)y  the  libel,  as  stated 
in  the  information,  was  averred  to  be  of  and  con- 
cerning his  said  majesty's  government,  and  the 
employment  of  his  troops.'  The  libel,  as  set 
forth  in  the  information,  advertised  a  subscription 
for  ^^the  relief  of  the  widows,  orphans,  and 
aged  parents  of  our  beloved  American  fellow- 
subjects,  who,  faithful  to  the  character  of  £nglish- 
men,  and  preferring  death  to  slavery,  were,  for 
that  reason  only,  inhumanely  murdered  by  the 
King's  (meaning  his  said  majesty's)  troops  at  or 
near  Lexington  and  Concord,  &c«  in  the  province 
of  Massachusets."'  The  defendant  having  been 
found  guilty,  objected,  in  arrest  of  judgment,  that 
there  was  no  averment  as  to  the  state  of  the 
Massachusets  colony  at  th^t  time,  or  that  the  king 
had  sent  any  troops  there,  or  that  the  employ- 
meat  of  the  troops  was  by  the  king's  authority. 

Lord  C.  J.  De  Grey»  in  giving  judgment,  ob- 
served, '*  The  words  in  the  present  case  are,  that 
the  defendant,,  of  and  concerning  the  king^s 
government  and  the  employment  of  bis  (roops, 
said,  '  that  innocent  subjects  had  been  inhumaaty 
murdered  by  the  kill's  troops^  for  preferring 
death  to  slavery/     Do  these  words  import,  in 

(«)  Cowp,682, 
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their  natural  and  obvious  sense,  that  the  king's 
troops  were  employed  by  the  act  of  government 
inhumahly  to  murder  the  king's  innocent  sub- 
jects ?  There  can  be  no  doubt  but  that  the  king^s 
government  comprehends  all  the  executive  power 
both  civil  and  military,  that  he  employs  all  the 
national  force,  and  that  his  troops  are  the  instru- 
ments with  which  part  of  the  executive  govern- 
ment is  to  be  carried  on.  The  introductory  part 
of  this  information  charges  that  the  subject  of  the 
writing  in  the  present  case  was,  'the  troops  and 
the  king's  troops,  and  the  business  they  had 
done/ 

'*  It  has  been  truly  said,  that  the  king's  troops 
may,  like  other  men,  act  as  individuals,  but  they 
can  be  employed  as  troops  by  the  act  of  govern^* 
meat  only.  If  the  averment,  therefore,  amount 
to  this,  that  in  the  discourse  which  was  held, 
the  words  were  'said,  *of  and  concerning  the 
king's  government,'  the  natural  import  appears  to 
us  to  be  this  :  M  am  speaking  of  the  king's  ad- 
ministration, of  his  government  relative  to  this 
troops,  and  I  say,  that  our  fellow  subjects^  feith- 
ful  to  the  character  of  Englishmen,  and  preferring 
death  to  slavery,  were,  for  that  reason  only,  in- 
humanly murdered  by  the  king's  order,  or  the 
orders  X)f  his  officers.'  The  motive  imputed 
tends  to  aggravate  the  inhumanity  of  the  act,  and 
consequently  of  the  imputation  itself^  because  it 

D  D 
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« 

arraigns  the  government  of  a  breach  of  public 
trust,  in  employing  the  means  of  the  defence  of 
the  subject,  in  the  destruction  of  the  lives  of 
those  who  are  faithful  and  innocent. 

'^  As  to  any  other  circumstances  not  stated  in  the 
information  if  those  which  are  stated,  do  of  them" 
selves  constitute  an  offence;  the  rest  supposed 
by  the  defendant,  whether  true  or  false,  would 
have  been  only  matter  of  aggravation,  and  not  any 
ingredient  essential  to  the  constitution  of  the 
crime,  and  therefore  not  necessary  ta  be  averred 
on  the  record." 

With  respect  to  the  allegation  of  collateral  cir« 
cumstances,  in  reference  to  which  the  publication 
is  actionable,  care  should  be  taken  not  to  allege 
them  too  minutely,  and  not  to  allege  more  than 
is  necessary,  for  where  the  actionable  quality  of 
the  publication  depends  wholly  on  its  connection 
with  collateral  matter,  a  variance  in  proof  of 
those  matters  has  frequently  been  held  to  be 
fatal. 

Where  the  words  are  actionable  in  reference  to 
the  special  character  of  the  plaintiff,  as  a  phy- 
sician, barrister^  clergyman,  or  tradesman,  a  pre- 
fatory averment  of  such  his  character  and  situa- 
tion is  of  course  in  all  cases  essential. 

In  the  description  of  the  special  character  in 
which  the  plaintiff  sues,  some  nicety  is  to  be 
observed,  in  not  averring  more  than  is  necesa'ry ; 
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for,  since  the  averment  of  character  is  material^ 
the  plaintiffupon  the  trial  will  be  bound  to  prove 
it,  with  all  the  circumstances  with  which  the  de- 
scription in  the  declaration  is  encumbered,  though 
a  much  more  simple  one  might  have  sufficed. 

In  an  action  for  words,  the  plaintiff  {y)  de^ 
dared  that  he  was  in  medednis  doctor  ;  and  it 
was  moved  in  arrest  of  judgment,  because  he  did 
not  shew  that  he  was  licensed  by  the  College  of 
Physicians,  or  that  he  was  a  graduate  of  one  of 
the  universities  according  to  the  statute  {%).  But 
Banker,  C.  J.  and  Crawley,  J.  were  of  opinion 
that  the  act  was  a  general  one,  which  need  not 
be  pleaded.  » 

And  even  had  the  statute  been  a  private  one, 
it  seems  that  the  plaintiff  in  such  an  action  would 
not  be  bound  to  set  out  his  title,  since,  iu  general, 
in  an  action  on  the  case  against  a  wrong  doer  for 
a  disturbance,  it  is  sufficieat  for  the  plaintiff  to 
allege  his  right  generally^  without  showing  a 
title  (a). 

And  in  an  action  brought  by  a  physician,  it  is 
sufficient  to  aver  (&)  that  he  had  used  and  exercised 

(y)  Dr.  Browrdow^s  case.  Mar.  116.  pi.  3.  1  Vin.  Ab. 
539. 

(%)  14H.8.  C.5. 

\a)  2  Vent.  292.  Cro.  J.  43.  123.  Com.  Dig.  Pleader, 
c.  39; 

(h)  8  T.  R.  305. 

dd2 
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th^  profession  of  a  physician  ;  but  if  he  were  to 
aver  that  he  was  a  physician,  and  had  duly 
taken  the  degree  of  doctor  of  physic,  he  would 
at  all  events  be  required  to  prove  his  degree  as 
stated  (c) ;  and  if  he  were  unable  to  prove  it,  he. 
would  fail. 

But  though  the  plaintiff  need  not  aver  how  be 
came  by  his  title,  he  must  describe  it  in  apt 
terms.  Thus,  in  an  action  brought  by  a  barrister, 
he  ought  to  aver  that  he  is  homo  cansiUarku ; 
and  it  is  not  sufficient  to  say  that  he  is  eruditui 
M  lege  {d). 

It  was  formerly  held,  that  it  was  necessary  fer 
a  tradesman  (e)  to  aver  in  an  action  for  words  of 
his  occupation  or  trade,  that  he  got  his  liviqg  by 
buying  and  selling ;  but  this  arose  from  the  ides, 
that  the  words,  to  be  actionable,  must  import 
bankruptcy,  and  must  be  applied  to  a  person  who 
was  liable  to  the  8b|Mtes  of  bankruptcy,  which 
has  long  been  exploded  (/) :  it  is  sufficient  to 
aver  that  the  plaintiff  exercised  the  trade,  and 
derived  profit  from  it. 

Next  it  should  appear  that  the  special  character 

(e)8T.  R.303.    I  N.  R.  J9&    2Baii.Saa 

(d)  1  Viiu  Ab.  539.  pi.  2. 

(^  Sid.  299.  1  Via.  Ab.  539.  According  to  Coke,  C  J. 
the  technical  description  is  homo  amtUMarmi  §i  m  jmn 
feritus. 

(/)  Vide  supra,  134, 135. 
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belonged  to  the  plaintiff  at  the  time  of  the  pub- 
lication. So  little  precision  has  been  required  as 
to  this  statement,  that  it  has  been  held  that  the 
averment  by  the  plaintiff,  that  he  is  of  such  a 
trade,  or  has  exercised  it  for  ^livers  years  (g*), 
without  saying  yUimo  et  jam  elapsos^  or  that  he 
18  a  freeman  exercising  the  art  or  mystery  of  a 
linen-draper  for  the  space  of  five  years  past,  or 
that  he  lias  been  an  attorney  fji)  for  divers  years 
now  elapsed,  was  sufficient,  without  an  express 
averment  that  he  was  such  at  the  time  the  words 
were  spoken,  since  it  is  not  to  be  presumed 
that  a  man  alters  his  trade  or  profession. 

In  the  case  of  Dodd  v.  Robinson  (i),  the 
plaintiff  declared  that  he  was  inducted  into  a 
parsonage  in  Ireland,  and  executed  the  offhie  of 
pastor  for  four  years  after.  It  was  moved  in 
arrest  of  judgment,  that  he  did  not  aver  that  he 
was  a  parson  at  the  time  of  speaking  the  words. 

But  the  court  said,  it  should  be  intended  that 

« 

be  continued  parson,  because  he  had  a  freehold 
in  the  parsonage  during  his  life. 

In  the  case  of  TutluU  v.  MUton  (*),  the  court 
said,  that  in  an  action  for  words  which  affect  the 
plaintiff  in  his  office  which  he  holds  during  plea- 

(^)  Tuihm  V.  MtYton,  Yel.  159.    This  was  after  yerdict. 

\h)  2  Roll.  R.  84.     I  Vin.  Ab.  538. 

(t)  Ail.  63,  64.    1  Vin.  Ab.  538.  note  to  pU  3. 

(i)  Cro.  Jac  222.    Telvertoo,  159. 
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sure,  it  must  bd  expressly  averred  that  be  was  in 
the  office  at  the  time  the  words  were  published; 
but  that  if  the  words  relate  to  his  profession  or 
trade,  it  is  sufficient  to  aver  that  he  has  for  some 
years  past  exercised  the  profession  or  trade,  for 
that  it  shall  not  be  intended  that  he  has  dis- 
continued such  profession  or  trade. 

But  in  the  subsequent  caseof  Co^m  v.  Matin  (/), 
where  the  plaintiff  declared  that  he  had,  for  a 
great  while,  used  the  trade  of  buying  and  selling 
cattle,  and  that  the  defendant  said  of  him,  '^  Tbou 
art  a  bankrupt.'^  After  verdict  for  the  plaintiff, 
judgment  was  arrested. 

After  verdict,  indeed,  if  the  continuance  can 
be  collected  from  any  averment  or  circumstances, 
the  want  of  a  precise  and  technical  allegation  will 
be  cured.  . 

As,  where  the  plaintiff,  ifter .  alleging  that  be 
was  a  justice  (m)  of  the  peace  for  the  county  of 
Leicester,  for  divers  years,  averred  that  the  defen- 
dant spake  these  words  of  him,  h^ng  a  justice 
qf  the  peace. 

So  the  continuance  may  be  collected  from 
the  words  themselves ;  as  if  the  defendant  say 
of  an  attorney,  that  *'  he  plays  with  both 
hands  (w).^' 

( I )  Cro.  Car.  282.     See  also  2  Roll.  84.    Dan.  170, 
(m)  Beaumond  v.  Hastxngsy  Cro.  J.  240. 
(fi)  2  Roll.  85. 
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It  seems,  in  general,  to  be  sufficient  to  allege ' 
generally  that  tbe    plaintiff  was    a    physician, 
barrister,  or  attorney,  at  tbe  time  of  tbe  alleged 
iRJury,  witbout  more. 

It  is  unnecessary  to  aver  that  tbe  plaintiff  has 
qualified  himself  to  act  in  tbe  situation  or  office, 
in  respect  of  which  be  is  slandered,,  according  to 
the  enactments  of  any  ^statute  (o). 

Where  tbe  words  or  libel  derive  their  injurious 
quality  from  extrinsic  circumstances,  which  are 
averred  upon  tbe  record,  it  is  obvious  that  the 
all^ations  by  which  the  words  or  libel  are  applied 
to  such  extrinsic  subject  matter,  become  de- 
scriptive  of  tbe  nature  of  tbe  injury. 

And,  consequently,  that  a  material  variance  in 
proof  from  such  averments  must  be  fatal. 

Where  the  plaintiff  stated  that  he  was  the 
proprietor  and  editor  of  a  newspaper  calumniated 
by  the  defendant,  it  was  held  to  be  insufficient 
to  prove  merely  that  be  was  tbe  proprietor  (jp). 

Where  the  declaration  stated  that  tbe  plaintiff 
was  an  attorney  of  che  Court  of  King's  Bench, 
and  bad  been  employed  by  the  defendant,  as  his 
attorney,    to  defend   an    action,   wherein    one 

(o)  See  Hardey  v.  Herring,  8  T.  R.  131, 

(p)  Heriot  v.  Stuart.  4  Esp.  C.  437«  Ld.  Kenyon,  C.  J. 
See  also  Stevens  v.  Aldridg^e,  5  Price,  234.  iZ.  v.  Shaw, 
1  Leach,  C.  C.  L.  79.  2  East's  P.  C.  580,  R.  v;  Ellis, 
Russell,  and  Ryan,  188.  Sellers  v.  Till,  4  B.  &  C.  655, 
But  see  Lewis  v.  Walter,  3  B.  &  C.  138.    Infra,  398. 
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G.  W.  L.  bad  been  tbe  plaintiff;  and  tbe  present 
.  defendant  had  been  the  defendant,  and  tbe  words, 
*'  I  have  got  rid  of  a  rogue  in  Willey,  and  I  have 
got  rid  of  a  bigger  rogue  in  Parry  (tbe  plaintifi^, 
were  alleged  to  have  been  spoken  of  the  piainliff^'s 
conduct  in  that  cause ;  it  was  held,  that  as  tbe 
words  were  laid  as  spoken  of  the  plaintiff,  in  tbe 
conduct  of  a  certain  action,  that  action  was  tbe 
ground  work  of  the  inquiry,  and  that  its  existence 
ought  to  be  proved  (q). 

In  an  action  (r)  for  a  libel  on  a  constable,  allied 
in  both  counts  of  the  declaration  to  have  been  pub- 
lished of  and  concerning  bis  conduct  in  the  ap^ 
prehension  of  persons  stealing  a  dead  body,  it  was 
averred,  in  what  that  conduct  had  consisted,  viz. 
that  he  had  carried  that  body  to  Suigeon's  Hall ; 
and  it  was  held  to  be  necessary  to  prove  -  tbe  in* 
troductory  allegation,  inasmuch  as  it  was  material 
tQ  the  defamatory  character  of  the  libel  itself  («). 
But,  on  tbq  other  hand,  tbe  omission  to  prove 

{q)  Parry  y.  Collis,  5  Esp.  C.  339.  And  it  was  held,  thai 
it  was  not  sufficient  to  show  that  the  costs  had  been  levied  and 
paid,  and  that  all  the  papers  had  been  given  up  to  the  defen- 
dant, and  that  notice  had  been  given  to  the  defend^t  to  pn>> 
duce  all  papers,  &c.  Lord  Kenyon  said,  that  he  presumed  that 
the  roll  had  been  carried  in,  to  which  the  plaintiff  might  have 
had  access,  and  given  a  copy  in  evidence. 

(r)  TeesdaU  v.  Clement^  1  Chitty,  603. 

[s)  See  the  obaervations  of  Abbott,  C.  J.  upon  this  case* 
3  6.  Sc  C.  124. 
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facte  unnecessarily  all^^ed,  will  not  be  fataU 
unless  by  the  form  and  mode  of  pleading  they 
have  been  made  descriptive  of  tliat  which  is 
material. 

An. information  alleged  that  the  king  had  issued 
a  particular  proclamation,  and  also  averred,  that  oo 
occasion  of  that  proclamation,  divers  addresses  had 
been  presented  to  his  Majesty  by  divers  of  his  sub- 
jects ;  the  information  charged  the  defendant  with 
a  publication  with  the  intent  to  bring  the  said  pro- 
clamation into  contempt,  but  did  not  refer  to  the 
addresses ;  and  it  was  held  to  be  necessary  to 
prove  the  fact,  that  such  a  proclamation  had  been 
issued  [t) ;  but  it  seems  that  it  was  unnecessary  to 
pipve  that  any  address^  had  been  presented  {u). 
'  In  an  action  on  the  case  for  exhibiting  an  in* 
script  ion  tending  to  defame  the  plaintiff  as  the 
keeper  of  a  brothel,  the  declaration  contained  a 
prefatory  allegation,  that  the  plaintiff  carried  on 
Jbusiness  as  a  retailer  of  wines,  but  it  was  held, 
that  proof  of  the  fact  was  un  necessary ,  there 
being  no  colloquium  of  the  trade  [x). 

And  although  the  words  or  libel  be  alleged 
to  have  been  spoken  and  published  of  and 
concerning  subject  matters  previously  alleged, 
yet  a  variance  in  the  omission  to  prove  the  whole 

(0  it.  V.  Ho/I,  5  T.  R,  436. 

(«)  Per  BoUer,  J.  ib. 

(«)  SfM  T.  JMoMiy,  2  SurUe,  C.  559. 


408  CIVIL  REMEDY ;  BBCLARATION. 

of  such  previous  allegations,  will  not  be  material 
provided  these  allegations  be  of  a  divisible 
nature,  and  those  which  are  not  proved  be  not 
material  to  the  defamatory  character  of  the  libe' 
itself.  For  the  allegation  is  not  descriptive  of  the 
words  or  libel,  but  of  the  nature  of  the  injury ; 
and  if  the  several  matters  in  reference  to  which 
the  libel  is  alleged  to  have  been  published,  be 
cumulative  and  divisible,  so  also  th^  applica- 
tion of  the  libel  to  such  subject  matters,  and  the 
injury  arising  from  that  application  may  be  con* 
sidered  to  be  divisible. 

The  declaration  alleged  the  publication  of 
a  -libel,  of  and  concerning  the  plaintiff,  and 
also  of  and  concerning  the  plaintiff  in  his  busi- 
ness or  profession  of  an  attorney,,  and  the  plaintiff 
having  failed  in  proving  that  he  had  either 
taken  out  his  certificate,  or  practised  in  the 
year  in  which  the  libel  was  published,  he  was 
in  consequence  nonsuited  ;  but  it  was  afterwards 
decided,  by  the  Court  of  King's  Bench,  that  the 
allegation  was  not  descriptive  of  the  libel,  and 
consequently,  that  there  was  no  material  vari- 
ance (^).     So,  where  the  declaration  alleged  that 

(y)  LeurisY.  Walter,  3  B.kC.l3B.  But  where  the  plaintiff 
alleged  that  he  was  treasurer  and  collector  of  certain  toUsy  and 
that  the  defendant  published  of  him,  as  such  treasurer  and  col- 
lector, **  You  are  gathering  the  toll  for  your  own  pocket," 
thereby  then  and  there  meaning  that  the  plaintiff,  so  bein; 
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the  plaintiff  was  vestry  clerk  of  the  parish  of 

M s;  that,  whilst  he  was  vestry  clerk,  certain 

prosecutions  were  carried  on  against  B.  for  certain 
misdemeanors,  and  that  in  furtherance  of  such 
proceedings,  and  to  bring  the  same  to  a  success- 
ful issue,  certain  sums  of  money,  belonging  to  the 
parishioners,  were  applied  in  discharge  of  the  ex- 
penses ;  and  that  the  defendant,  to  cause  it  to  be 
suspected  that  the  plaintiff  had  fraudulently  ap- 
plied money  belonging  to  the  parishioners,  falsely 
and  maliciously  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  his  conduct  in 
his  office  of  vestry  clerk,  and  of  and  concerning  the 
matters  aforesaid^  a  certai n  libel,  &c.  It  appeared 
upon  the  trials  upon  the  production  of  the  libel» 
that  the  imputation  was,  that  the  plaintiff  had 
applied  the  parish  money  in  payment  of  the  ex- 
penses of  the  prosecution  after  it  had  terminated. 
And  it  was  held,  that  the  variance  was  unim- 
portant ;  for  it  wds  immaterial  to  the  character 

such  treasurer  and  collector,  was  guilty  of  collecting  tolls  for 
the  purpose  of  improperly  applying  them  to  his  own  use  ;  the 
plaintiff  having  proved  that  he  was  treasurer  only,  and  not  col- 
lector, the  variance  was  considered  fatal,  and  the  court  of  K«  B* 
refused  to  set  aside  a  nonsuit.  For  the  words  were  applicahle 
to  the  plaintiff  rather  in  his  character  of  collector,  than  of 
treasurer ;  the  plaintiff  was  hound  to  prove  that  the  words 
were  applicahle  to  him,  in  the  manner  which  he  himself  had 
pointed  out  by  his  innuendo.    Sellers  v.  Tilly  3  B.  &  C.  655, 
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of  the  libel,  whether  the  money  were  so  applied 
before  or  after  the  termination  of  the  prosecu- 
tion (»). 

The  plaintiff  declared  that  he  had  been  a  wool* 

4 

Stapler  at  Cirencester,  and  that  at  the  time  when 
the  words  were  spoken  he  was  a  brewer  at  Ox- 
ford, and  that  the  defendant  spoke  of  him,  as  such 
trader,  these  words,  *^  Mr.  H.  (the  plaintiff)  and 
B.  have  both  been  bankrupts ;  Mr.  H.  at  Ciren- 
cester ;''  the  plaintiff  proved  that  he  was,  ^when 

(x)  May  V.  JBroum,  3  B.  &  C.  113.  In  the  case  of  Lord 
Churchill  V.  Hunt,  2  B.  &  A.  685.  The  declaration  allied 
that,  hefore  the  publication  of  the  libeU  a  carriage,  in  which 
B.  S.  was  riding,  was  passing  on  a  certain  highway,  and  that 
the  plaintiff  was  also  driving  another  carriage,  and  that  it 
happened,  without  any  negligence,  delaalt,  or  furious  driving 
on  the  part  of  the  plaintiff,  that  the  two  carriages  came  in 
contact  together,  whereby  the  carriage  in  which  the  said  E.  & 
was  ridings  was  accidentally  overturned,  and  the  said  B.  S. 
was  injured,  and  that  the  defendant  published  a  libel  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  said  acd-* 
dent.  The  jury  found,  on  an  issue  taken  on  a  special  jus- 
tification to  part  of  the  alleged  libels,  that  the  accident  had 
'  been  occasioned  by  the  hard  and  furious  driving  of  the  plain- 
tiff, and  found  a  verdict  with  £50  damages  as  to  the  other 
part  of  the  libels  which  was  not  justified ;  upon  a  motion  to 
enter  a  verdict  for  the  defendant,  on  all  the  issues,  it  was  con- 
tended that  the  allegation  that  it  happened  without  furious 
driving  on  the  part  of  the  plaintiff,  was  part  of  the  descrip- 
tion of  the  accident.  But  the  court  held  that  the  averments 
were  divisible,  and  that  the  allegation  was  no  part  of  the 
dcscripCioa  of  the  accident. 
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the  words  were  spoken,  a  brewer  at  Oxford;  but 
gave  DO  evidence  of  bis  having  been  a  woolsta* 
pier,  and  proved  also  that  the  defendant  spoke 
the  words,  *^  He  was  a  bankrupt  at  Cirencester," 
and  it  was  held  that  the  evidence  supported  the 
allegations,  for  a  trader  at  Oxford  might  have 
been  a  bankrupt  at  Cirencester  {a). 

With  respect  to  words  published  in  a  foreign 
language,  and  phrases  or  terms  whose  use  is  con- 
fined to  a  particular  district  or  class  of  people, 
and  not  generally  understood,  it  has,  as  already 
observed,  been  said,  that  no  averment  as  to  their 
meaning  is  necessary  (b).  This  doctrine  seems 
nevertheless  a  little  extraordinary,  since,  without 
such  an  explanation,  the  question  of  law  does 
not  appear  open  upon  the  record  (c)«  Suppose, 
for  instance,  an  action  to  be  brought  for  calling  the 
plaintiff  Idaner  (^),  without  any  averment  of  the 
meaning  of  the  term,  and  that  the  defendant  de- 
murred; since  an  acquaintance  with  the*  Welch 
tongue  forms  no  part  of  legal  education  or  practice^ 
the  judgeq  would  be  placed  in  ji  strange  situation 
if  they  were  bound  to  giv£  their  judgment  upon  the 
legal  meaning  of  the  words ;  but  an  averment,  Bi 

(a)  HaU  V.  Smith,  1  M.  &  S.  287. 

(b)  See  1  Will.  Saund.  n.  242. 

(e)  Hob.  126.    I  Roll.  Ab.  86.    ZmuAio  ▼.  AxUl^  6  T.  R« 

162. 
(ii)  In  Welch  lignifying 
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to  the  rneaning,  would  preclude  all  doubt,  since, 
by  his  demurrer,  the  defendant  would  allow  that 
the  meaning  of  the  word  was  perjured  ox  for^ 
sfvorny  as  alleged  in  the  declaration,  and  judg- 
ment would  be  given  accordingly. 

If  the  plaintiff  undertake  to  translate,  and  ren- 
der a  foreign  word  of  an  actionable  sense,  by  an 
English  one  whose  meaning  is  not  actionable,  the 
declaration  will  be  defective. 

In  the  case  of  Rms  v.  Lawrence^  the  plaintiff 
averred  that  the  Welch  words  Ded  mgues  WilL 
Ross  in  mudauj  signified  that  the  plaintiff  was 
Jarswornj  though  in  fact  they  signified  that  he 
was  perjured;  and,  after  a  verdict  for  the 
plaintiff,  judgment  was  arrested  {e). 

In  an  action  for  slander  of  the  plaintiff's  title, 
it  is  sufficient  to  aver  his  right  generally,  without 
setting  forth  his  title.  Thus  it  has  been  held  to 
be  sujfficient  tc^aver  that  the  plaintiff  was  lawfully 
possessed  of  certain  copper  mines,  situate,*  &c. 
and  of  certain  ore  gotten  and  to  be  gotten  from 
the  said  mines,  &c.  (y*). 

In  the  next  place  it  is  necessary  to  connect  the 
publication  with  the  previous  facts,  by  means  of 
an  appropriate  averment  {g). 

{e)  Sty.  263.    Ross  ▼.  Lawrence. 

if)  Rowe  v., Roach,  1  M.  &  S.  304. 

[g)  To  avoid  circumlocution,  the  term  colloquium  is  ire* 
quently  used,  not  in  its  strict  sense  as  denoting  a  conversation  on 
the  subject  of  the  matters  previously  averred,  but  as  a  general 
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Where  the  words  are  actionable,  as  affecting 
the  plaintiff  in  a  special  character,  an  averment 
that  they  were  applied  to  him' in  that  particular 
character  is  necessary  (&),  unless  that  application 
necessarily  appear  from  the  words  themselves;  in 
which  case,  the  general  allegation  that  they  were 
spoken  concerning  the  plaintiff,  is  sufficient. 

The  defendant  said  of  a  tradesman  (i),  ^'  He 
is  a  sorry  pitiful  fellow,  and  a  rogue,  he  com- 
pounded his  debts  at  five  shillings  in  the  pound  ;^' 
and  the  declaration  was  held  to  be  good,. without 
an  express  colloquium  of  the  trade. 

So,  where  the  words  published  of  a  trades- 
man {k)  were,  ^^  Have  a  care  of  him,  do  not  deal 
with  him,  he  is  a  cheat,  and  will  cheat  you ;  he 
has  cheated  all  the  farmers  at  Epping,  and  dares 
not  shew  his  face  there,  and  now  he  is  come  to 
cheat  at  Hatfield.^'  And  the  court  said,  the 
words  themselves  supply  a  colloquium,  they  ap- 
pear to  be  spoken  of  his  trade. 

So,  where  the  words  spoken  of  a  justice  of  the 
peace  were,  "  I  have  been  often  with  Sir  John 

aTerment,  that  the  publication  was  made  of  tod  concerning 
those  fiicts. 

[h)  Savage  v.  Robery^  2  Salk.  694.  SavUe  v.  Jardxne^  2 
H.  Bl.  531.  BumeU  v.  WelU,  12  Mod.  420.  Str.  1169. 
3  Salk.  326.    Ld.Ray.mO.    8  Mod.  271.    Cro.  Car,  417. 

(t)  Lord  Raymond^  1480.    Sianion  ▼•  Smith. 

(h)  2  Lev.  62. 


414  CIVIL  REMBDt  ;  DECLARATION. 

Isham  for  justice,  but  could  never  get  any  thing 
at  bis  bands  but  injustice  \^  it  was  beld  that  the 
words  were  actionable  without  any  colloquium, 
and  that  the  court  would  intend  that  the  words 
were  spoken  of  him  as  a  justice,  and  not  as  a 
private  man  (/). 

So,  where  the  defendant  said  of  an  attorney, 
*^  He  is  a  common  barretor ;"  it  was  held  to  be  un- 
necessary to  aver  that  the  words  were  spoken  of 
the  plaintiff  in  his  profession,  for  the  court  would 
intend  it,  and  that  words  were  to  be  construed 
secundum  conditionem  personarum  of  whom  they 
were  spoken. 

So,  where  (in)  the  words  spoken  to  a  merchant 
were,  **  He  is  not  worth  a  groat,  he  is  ^100 
worse  than  nought/' 

So,  where  the  defendant  said  to  a  physician  (n), 
*<  Thou  art  a  drunken  fool  and  an  ass,  thou  wert 
never  a  scholar,  and  art  not  worthy  to  speak  to  a 
scholar.^'  The  words  were  held  to  be  actionable^ 
though  no  communication  was  laid  of  the  plain- 
tiff's profession. 

In  general,  where  facts  extrinsic  of  the  words 
and  of  the  plaintiff's  character  are  neceasaiy  to 
support  the  action,  the  plaintiff  must  aver  that 

(I)  Cro.  Car.  15.  192.  459.    qio.  J.  557.    1  Uy.  280. 
(m)  Cro.  Car.  265. 
(«)  Cro,  Car.  270. 
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the  publicatiOQ  was  ,  made  in  reference  to  those 
iacts. 

The  declaration  (o)  stated  that  the  plaintiff,  a 
constable  of  D.,  was  sworn  before  the  justices  at 
their  quarter  sessions  concerning  an  affray  made 
by  the  defendant  upon  one  F.  and  that  the  de- 
fendant then  and  there  in  the  said  court  and  in 
the  presence  of  the  jQstices,  said,  he  (innuendo 
the  plaintiff)  is  forsworn,  and  it  was  held,  that 
the  declaration  was  bad  without  a  colloquium  of 
the  oath  so  taken,  because  it  was  necessary  for 
the  declaration  to  shew  that  the  words  intended 
a  false  oath  in  a  court  of  record. 

The  declaration  {p)  stated,  that  the  plaintiff 
bad  put  in  an  answer  upon  oath  to  a  certain 
bill  fiied  against  him  in  the  court  of  exchequer 
by  the  defendant,  and  that  the  latter,  id  a  certain 
discourse  which  he  then  and  there  had  with  one 
R.  W,,  the  plaintiff's  servant,  said,  ••  I  have  no 
doubt  you  will  forswear  yourself,  as  well  as  your 
inacfter  (the  plaintiff)  hasl  done,  before  you,^' 
meaning  and  insinuating  thereby  that  the  plaintiff 
bad  perjured  himself  in  what  he  had  sworn  in  his 
aforesaid  answer  to  the  said  bill  so  filed  against 
faim  as  aforesaid.    . 

^n  another  count,  the  words  spoken  by  the  de* 

(o)  Drake  v.  Corderoyf  in  error,  Cro.  Car,  288* 
(p)  HawUi  V.  Hawkey^  8  East,  €27. 

£   E  « 
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feodant  to  the  said  R.  W.  the  plaintifiTs  servant 
were  laid  thus :  ^'  Your  master  (meaning  the 
plaintiff)  has  both  cheated  people  out  of  thefr 
wages,  and  forsworn  himself ;'  thereby  meaning 
diat  the  said  plaintiff  had  perjured  himself  in  the 
aforesaid  answer,  so  put  in  by  him  to  the  bill  so 
£lQd  against  him  as  aforesaid.  It  was  held,  after 
verdict,  that  both  these  counts  were  bad,  on  the 
ground  that  there  was  no  colloquium  laid  of  the 
plaintiff's  answer  to  the  bill  in  chancery,  and 
that  it  did  not  appear  that  the  words  were 
spoken  in  relation  to  that  answer,  and  that  with- 
out such  an  averment  the  innuendo  was  unwai^ 
ranted. 

And  in  general  a  prefatory  averment  of  the 
defendant's  intention  to  injure  the  plaintiff,  or  to 
impute  a  particular  charge,  though  it  be  coupled 
with  a  subs^uent  innuendo  to  the  same  effect^ 
will  not  supply  the  want  of  an  express  averment, 
that  the  words  were  spoken,  or  libel  published  of 
and  concerning  the  plaintiff,  or  other  subject 
matter  which  is  essential  to  the  slander  (^). 

[q)  IL  y.  Marsden^  4  M.  &  S.  164.  where  it  was  beld  to 
be  insufficient  in  an  indictment,  to  aver  that  the  defendant 
published  the  libel  with  intent  to  vilify  the  prosecutor,  te. 
without'  an  express  averment  that  the  libel  was  published  of 
and  concerning  the  prosecutor,  although  the  libellous  ex- 
pressions were  directly  applied  to  him  by  means  of  an 
innuendo,  Atid  see  Johnson  r.  Aylmer,  Cro.  J,  126.  Loio- 
JUld  V.  Bcofuaroft,  Str.  924.    iL  v.  AUerUm,  Say.  180. 
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The  averment  ought  to  extend  to  the  whole  of 
.the  prefatory  matter  necessary  to  render  the  words 
actionable.  The  plaintiff  (r)  declared^  that  some 
evil  persons  ui^known,  had  feloniously  shorn  the 
^heep  of  C,  and  that  there  being  a  communicar 
tioo  between  the  defendant  and  another,  concern^ 
ing  the  sketmng  of  those  sheep^  the  defendant 
said,  '^  I  do  know  who  did  shear  the  sheep  ;'^  and 
being  asked  who  it  was,  he  replied,  that  it  was 
the  plaintiff,  mnuen^o  feUmci^  and  Houghton 
and  Doderidge,  Justices,  against  the  opinion  of 
■Croke,  J«  held,  that  the  words  were  not  action- 
able since  the  colloquium  was  of  the  shearing  of 
the  sheep  only,' and  not  of  the  felony. 

It  has  already  been  seen  that  the  danger  of 
a  TariaMe  may  often  be  incurred^  by  the  indiscreet 
averment  of  too  much  prefatory  matter,  and  an 
improper  application  of  the  words  or  libel  to  such 
previous  fiicts.  It  is,  however,  to  be  observed, 
that  although  more  than  is  necessary  be  previ* 
ously  alleged,  yet  that  if  the  colloquium  or  aver- 
ment apply  the  words  or  libel  to.  so  much  only 
of  the  previous  matter  as  is  proper  and  necessary, 
a  variance  in  not  proving  the  rest  will  not  be 
materiilj. 

Thus,  where  the  plaintiff  averred  that  he  followed 
|wo  .trades,  and  that  the  defendant,  intending  to 
injure  him  in  those  several  trades,  in  a  certaiii 

(r)  3  Buls.  83.    EM^  v.  fleiirfcr. 
BE  9 
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discourse  which  he  had  of  and  concerning  die 
said  plaintiff  in  one  of  his  trades,  spoke  the  words 
set  out,  it  was  held  that  though  the  plaintiff  failed 
ill  proving  that  be  followed  both  trades,  yet  that, 
having  proved  that  be 'followed  the  trade  con- 
cerning which  the  words  were  alleged  to  have 
be^n  spoken,  ^e  was  entitled  to  recover  («)• 

Irmmado. 

Next,  with  respect  to  the  nature  and  office  of 
an  innuendo.  An  innuendo  may  be  defined  to  be 
an  averment  which  explains  the  meaning  of  the 
defendant's  publication  by  reference  to  facts  pre- 
viously ascertained  by  averment  or  otherwise  (/)• 

An  innuendo  is  frequently  necessary,  where 
the  language  of  the  defendant  is  apparently  inno- 
cent and  inoffensive,  but  where,  nevertheless, 
by  virtue  of  its  connection  with  known  cx^latenl 
circumstances,  it  conveys  a  latent  and  injurious 
imputation. 

Where,  from  the  ambiguity  of  the  defendant's 
expressions,  it  is  doubtful  who  was  meant,  it  is 
the  proper  office  of  the  innuendo  to  render  the  4il- 
lusion  clear,  by  specifically  pointing  out  the  mean- 
ing. As  where  but  one  or  two  letters  of  t^  name 

(«)  JPt^^  y.  Cogswell,  3  M.  &  S.  369.  Note  that  this 
was  previous  to  the  case  of  Lewis  v.  Waiter,  3  B.  &  C.  138, 
where  it  was  held  that  such  an  averment  is  divisible. 

(t)  2  Salk.  513.  1  Lord  Ray.  256.  12  Mod.  139.  1  Will 
Saund.  243. 
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evidence,  whether  the  fdrs wearing  did  in  law 
amount  to  peijury,  and.  the  question  would  not 
be  open  to  the  court  upon  the  record ;  and  be> 
sides  this,  that  clearness  and  precision  would  be 
wanting  which  is  essential  to  a. legal  and  technical 
statement  of  the  case. 

In  t^ie  King  v.  Home{e)j  De  Grey,  C.  J.  ob- 
served, *^  In  the  case  of  a  libel,  which  does  not 
in  itself  contain  the  crime  without  some  extrinsic 
aid,  it  is  necessary  that  it  should  be  put  upon  the 
record  by  way  of  introduction,  if  it  is  new  mat- 
ter, or  by  way  of  innuendo,  if  it  is  only  matter 
of  explanation.  For  an  innuendo  noeans  no  more 
than  the  words  "  id  «//'  *^  scilicet^**  or  "  mean* 
ing,^^  or  ^^  aforesaid,''  as  explanatory  of  a  subject 
matter  sufficiently  expressed  before ;  as  such  a 
one,  meaning  the  defendant,  or  such  a  subject, 
meaning  the  subject  in  question/^ 

An  innuendo,  therefore,'  cannot  extend  the 
sense  of  the  words  beyond  their  own  meaning, 
unless*  something  be  put  upon  the  record  for  it  to 
explain. 

As,  in  an  action  upon  the  c.ase  s^ainst  a 
n^an,  for  saying  of  another  (/),  "  He  has  burnt 
my  b^rn ;"  the  plaintiff  cannot  there  say,  ^*  in- 
puendo  a  barn  with  corn,''  because  that  is  not 


(e)  2  Cowp.  683. 

(/)  Barham't  case,  4  Go.  IM. 
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an  explaoation  of  what  was  said  befoi^,  but  an 
addition  to  it. 

But  if,  in  the  introduction,  it  had  been  averred 
that  the  defendant  had  a  barn  full  of  corn,  and 
that  in  a  discourse  about  that  barn,  the  defendant 
had  spoken  the  words  charged  in  the  declaration 
of  the  plaintiff,  an  innuendo  of  its  being  the  barn 
full  of  corn  would  have  been  good ;  for,  by  cou- 
pling the  innuendo  in  the  libel  with  the  intro- 
ductory  averment,  "  his  barn  full  of  corn,"  it 
would  have  made  the  sense  complete. 

An  innuendo  can  in  no  case  supply  the  want 
of  a  proper  colloquium. 

The  plaintiff  (^),  in  the  first  count,  laid  these 
words  as  spoken  by  the  defendant,  *^  John  Holt 
(meaning  the  plaintiff)  has  forsworn  himself, 
(meaning  that  the  plaintiff  had  committed  wilful 
and  corrupt  perjury*)  After  a  general  verdict  for 
the  plaintiff  with  entire  damages,  judgment  was 
arrested,  on  the  ground  that  the  words  in  the  first 
count  were  not  in  themselves  actionable,  and  that 
the  count  contained  no  colloquium  or  averment 
of  the  words  having  been  spoken  of  a  forswear- 
ing in  a. court  of  justice,  and  that  the  innuendo 
could  not  extend  their  meaning. 

In  tUe  case  of  the  King  v.  Alderton  {h\  the 

(g)  Holt  V.  SchoUfiM,  6  T.  R.  691. 
(k)  Say.  R.  280. 
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alleged  libel  was  contaiqed  in  an  advertisement, 
reciting  certain  orders  made  for  collecting  money, 
on  account  of  the  distemper  among  the  homed 
cattle,  advertised  by  the  clerk  of  the  peace  for 
the  county  of  Suffolk ;  and  it  charged,  that  by 
these  orders  the  money  collected  had  been  im- 
properly applied.  The  information  stated  this  to 
be  a  libel  upon  the  Justices  of  Suffolk,  In  the 
body  of  the  libel  it  was  not  said)  ^*  by  the  order 
of  the  justices''  nor  did  the  information  in  the 
introductory  part  say  that  it  was  a  libel  of  and 
concerning  the  Justices  of  Suffolk.  But  when 
the  information  came  to  state  any  of  the  ordere 
in  the  advertisement,  it  added  this  innuendo, 
**  meaning  an  order  of  Ae  Justices  of  peace  for 
the  county  of  Suffolk  ^^'  but  these  innuendos 
could  not  (it  was  held)  supply  the  want  of  an 
averment  in  the  introductory  part,  of  its  having 
been  written  ^*  of  and  concerning  the  Justices,^^ 
because  they  were  not  explanatory  of,  but  in  ad- 
dition to  the  former  matter.  And  the  court  were 
of  opinion  that  the  information  having  omitted 
the  words  *^  of  and  concerning  the  justices'^  in 
the  introductory  part,  such  omission  was  fetal, 
and  judgment  was  accordingly  arrested. 

In  the  case  of  Hawhes  v.  Hawhey  (i),  already 
referred  to,   it  was  decided  that  where  the  in- 

(t)  8  But,  427. 
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troductory  matter  has  been  properly  stated,  it 
is  necessary  to  connect  the  whole  publication 
with  it,  by  means  of  a  general  averment  that 
it  related  to  such  previous  matter,  and  that  it 
was  not  sufficient  to  do  it  by  means  of  an  innu- 
endo only. 

Upon  motion  in  arrest  of  judgment,  Lord  EUen^ 
borough,  C.J.  was  of  opinion,  that  it  might  be 
collected  from  what  Lord  C.  J.  De  Grey  said,  in 
Barham's  case  {k)j  that  he  conceived  an  introduce 
tory  averment  that  the  defendant  had  a  barn  full 
of  corn,  andcdso  an  averment  that  the  defendant 
spoke  the  words  in  a  discourse  concerning  that 
barn,  necessary  to  warrant  the  innuendo  *'  my 
barn  full  of  corn.'^  His  Lordship  added,  '*  If  a 
broad  rule,  has  been  laid  down  as  to  the  mode  of 
declaring,  in  this  species  of  action,  whether  pro* 
perly  laid  down  or  not,  in  the  first  instance,  it  is 
better  to  abide  by  it,  than  to  attempt  making 
nice  distinctions.  The  only  peculiarity  in  this 
case  which  is  relied  upon^  as  distinguishing  it 
from  the  current  of  authorities,  is,  the  preliminary 
matter  averred  respecting  the  fact  of  the  plaintiff 
having  put  in  his  answer  to  the  bill  filed  in  the 
exchequer ;  and  the  question  is,  whether  the  in- 
nuendo alone  will  refer  the  words  spoken  to  such 
introductory  matter  so  as  to  make  it  necessary  for 

(k)  4  Co.  20. 
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the  plaintiff  to  prove  any  thing  which  he  musT 
have  proved  had  a  colloquium  been  laid;  the 
case  of  Savage  v.  Rcbery  seems  to  show  that  it 
will  not/' 

And  the  court  (Z),  after  considering  the  case 
of  the  King  v.  Ifome^  gave  judgment  for  the 
defendant. 

In  many  instances,  however,  an  innuendo  will 
not  vitiate  the  proceedings^  though  new  matter 
be  introduced. 

As,  where  the  matter  is  superfluous,  and  the 
cause  of  action  is  complete  without  it. 

The  plaintiff  alleged  (m),  that  the  defendant 
addressed  these  words  to  him,  *'  Thou  art  a  rogue 
and  a  rascal,  and  hast  killed  thy  wife ;  innuendo 
one  Elizabeth,  late  wife  of  the  plaintiff.'^  And  the 
plaintiff  had  judgment,  though  the  declaration 
contained  no  prefatory  averment  that  the  wife  was 
dead. 

In  Shakner  v.  Forster  and  his  wife  (»),  the  de- 
claration stated  that  the  wife  of  the  defendant  spake 
of  the  aforesaid  plaiatiff  to  Ann  Rochester  the' 
plaintiff's  mother  these  words :  '^  Where  is  that 
lying  thiefe,  thy  son  (innuendo  the  plaintiff),  he 
hath  murdered  my  auiit  (innuendo  one  Dorothy 
Stoke,  the  defendant's  aunt),  and  I  will  proye 

<  * 

[1)  Cowp.  680.  ^ 

(m)  WUmr  v.  HoU,  Cro.  Car.  489. 

(n)  Cro.  Car.  496. 


INNUBKDO.  427 

After  verdict  for  the  plaintiff,  though  a 
tion  was  made  in  arrest  of  judgment  upon 
:her  ground,  no  objection  was  taken  to  the 
iuendo  of  the  plaintiff^s  aunt. 
io,  where  the  words  were  laid  (o),  "  Thou 
hast  robbed  the  church  (iniluendo  the  church  of 
St.  Alphage),  no  objection  was  taken. 

In  Crfxft  V.  Boite  (/>),  the  words,  as  laid  in 
the  declaration,  were,  **  He  (meaning  the  plaintiff) 
hath  stolen  two  hundred  pounds  worth  of  plate 
out  of  Wadham  College,'^  (meaning  a  college 
called  Wadham  College,  in  the  university  of 
Oxford),  though  the  declaration  contained  no 
previous  averment  of  Wadham  College,  in  the 
university  of  Oxford.  It  is  suggested  by  the 
learned  editor  of  Saudders's  Reports,  that  the  in-* 
nuendo  is  on  such  account  improper;  the  objec- 
tion, however,  appears  t6  be  rather  of  form  than 
of  substance ;  and  probably  such  a  declaration 
W90tild  be  held  to  be  good,  on  general  demurrer 
or  after  verdict,  since  the  gist  of  the  action  is  the 
charge  of  stealing  from  Wadbam  College,  which 
is  entirely  unconnected; with'  the  situation  of  the 
coU^e  in  the  university  of  Oxford,  so  that  the 
innuendo  might  be  expunged  without  affecting 
the  cause  of  action. 


(o)  4  Cro.  J.  153.     1  Vin.  Ab.  612. 
(p)  1  Will.  Satia.  243. 
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InRchertsy.  Cambden  (9),  the  defendant  said 
*<  He  (meaning  the  plaintiff)  is  under  a  charge  of 
a  prosecution  for  perjury.  G.  W.  had  the  attor* 
ney-generars  directions  to  prosecute;''  and  an 
innuendo  that  the  attorney-general  for  the  county 
palatine  of  Chester  was  meant,  was  rejected  as 
surplusage. 

An  innuendo,  wbep  repugnant  or  insensible, 
may  be  rejected  (r). 

The  record  of  Nisi  Prius  stated,  that  the  said 
William  spoke  of  the  said  James  these  scandalous 
words  following :  **  He  (innuendo  the  said 
William)  is  a  thief,^'  where  the  innuendo  should 
have  been  of  James.  After  a  verdict  for  the 
plaintiff,  it  was  held  that  he  was  entitled  to  his 
judgment,  since  the  innuendo  was  void,  and  an 
apparent  misprision.   ^ 

It  does  not,  in  any  case,  seem  necessary  that 
the  innuendo  should  in  terms  state  the  legal  in- 
ference which  is  to  be  drawn  from  the  publicv 
tion,  as  connected  with  thq  facts  stated,  its  office 
seems  more  properly  confined  to  mere  reference 
of  the  defendant's  meanjng  to  previous  matter ; 
and,  indeed,  such  an  c^verment  would  be  improper^ 
since  the  actionable  nature  of  the  chaige  is  a 
matter  of  law,  which  the  court  will  collect  from 

(q)  9  East.  93. 
,  (r)  Cro.  Car.  512.  ^  See  eJso  R.  v.  AyleU^  1  T.  R.  63. 
where  door  was  by  the  innuendo  expl9iBed  to  mean  ouUr  diior. 
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the  focts,  if  they  warrant  such  a  conclusion ;  and 
if  they  do  not^  no  innuendo  of  their  legal  effect 
will  avail  to  render  them  actionable. 

Thus,  where,  from  the  circumstances,  it  ap- 
pears upon  the  whole  that  the  defendant  intended 
to  impute  a  charge  of  wilful  murder,  it  is  unne- 
cessary for  the  plaintiff  to  assert,  by  way  of  in- 
nuendo»  that  the  defendant  meant  to  impute  the 
very  crime  of  murder. 

In  'Peake  v.  Oldham  (^),  in  error,  the  plaintiffs 
declared,  that  upon  a  colloquium  concerning  the 
death  of  one  Daniel  Dolly,  the  defendant  said  to 
the  plaintiff,  *^You  area  bad  man,  and  I  am 
thoroughly  convinced  that  you  are  guilty  (mean- 
ing guilty  of  the  death  of  the  said  Dolly),  an(} 
rather  than  that  you  should  want  a  hangman,  I 
will  hang  you/* 

After  a  general  verdict  with  damages,  the  de- 
fendant brought  a  writ  of  error.  Judgment  how- 
ever, was  affirmed,  though  the  count  alluded  to 
contained  no  express  allegation,  by  way  of  in- 
nuendo or  otherwise,  that  the  defendant  intended 
to  charge  the  plaintiff  with  the  crime  of  murder. 

And.  though  in  the  above  case  special  damage 
was  laid,  it  appears  that  the  court  held  the  word^ 
to  be  in  themselves  actionable ;  and  Lord  Mans- 
field  observed,  "  These  words  plainly  show  what 

(«)  1  Cowp.  275. 
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species  of  death  ihe  defendant  meant,  and  there- 
fore manifestly  in  themselves  import  a  chai^  of 
murder/*  On  the  contrary,  if  the  plaintiff  under- 
takes to  explain  the  import  of  the  words,  by 
specifying  the  particular  imputation  intended  by 
the  defendant,  such  explanation  will  not  vitiate 
the  declaration,  provided  such  an  intention  can  be 
collected  from  the  circumstances.  Thus,  in  the 
case  last  alluded  to,  where  a  colloquium  was  laid 
concerning  the  death  of  Daniel  Dolly,  the 
plaintiff,  in  his  fifth  count,  laid  the  words,  **  You 
are  guilty,"  (innuendo  of  the  murder  of  D.  D.) 
And  the  count  was  held  good  after  verdict,  though 
the  colloquium  was  of  the  death  only,  and  the 
innuendo  of  the  murder  (/). 

An  innuendo  in  one  count  may  be  supported 
by  a  colloquium  in  a  previous  one.  In  TindaU 
V.  Moore  (u)^  the  words  laid  in  the  first  count 
were,  ^'That  rogue  Joe  Tindall  (meaning  the 
plaintiff)  set  the  house  on  fire,"  meaning  the 
summer-house  that  was  burnt  in  the  occupation 
of  one  Mr.  Cotton.  In  the  fifth  count  the  words 
were,  "  Joe  Tindall  (meaning  the  plaintiff)  set 
the  house  on  fire,'*  (meaning  the  same '  house). 
It  was  moved,  in  arrest  of  judgment,  that  the 
words  in  the  last  count  were  not  actionable,  for 

(t)  See  also  WoolnotK  v.  Meadows^  5  East,  463,  and  Dawu 
Morrison  v.  Cade^  Cro.  J.  162. 
(tt)  2  Will.  114. 
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that  every  count  in  a  declaration  is  a  substantive 
count,  and  that  the  innuendo  (meaning  the  same 
house)  could  not  relate  to  the  summer-house 
mentioned  in  the  first  set  of  words.  But  by  the 
court,  although  the  last  set  of  words  be  not  of 
themselves  actionable,  yet  they  shall  have  re- 
lation to  the  former  set. 

From  these  decisions  it  appears,  that  the 
colloquium  and  innuendo  are  averments,  whose 
office  it  is  to  connect  the  defendant's  publication 
with  the  prefatory  matter. 

That  the  first  is  a  general  averment,  connect- 
ing the  whole  of  the  publication  with  the  pre- 
vious statement ;  the  latter  a  subordinate  aver- 
ment connecting  particular  parts  of  the  publica- 
tion with  what  has  gone  before,  in  order  to  elu* 
cidate  the  defendant's  meaning  more  fully. 

That  the  want  of  the  colloquium  cannot  be 
supplied  by  an  innuendo. 

That  the  office  of  the  innuendo  is  confined  to 
a  simple  explanation  of  the  defendant's  nieaning 
by  reference  to  previous  matter.  That  it  cannot,  in 
any  case,  supply  the  want  of  prefatory  averments 
and  of  a  colloquium,  in  order  either  to  explain 
or  extend  the  meaning  of  the  words  or  libel  set 
out,  where  such  an  explanation  or  extension, 
with  reference  to  extrinsic  matter,  is  necessary. 

It  would  not  be  easy,  or  perhaps  possible,  to 
point  out  a  more  clear  and  convenient  process 

F  F 
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for  techDJcally  stating  a  case  upon  the  record, 
than  this,  which  has  with  great  wisdom-  been 
adopted  by  the  law  from  very  early  times ;  it  com- 
bines simplicity  with  precision,  separating  the 
law  from  the  facts,  and  exhibiting  a  statement  of 
the  cause  of  action  on  the  face  of  the  recnd, 
plain  and  distinct  in  all  its  parts. 

It  is  true  that,  in  some  instances,  justice  may 
be  defeated  from  want  of  attention  to  the  maxims 
which  regulate  this  kind  of  statement ;  but  it  is 
equally  true,  that  this  cannot  happen  without 
faulty  inattention  to  a  few  plain  and  rational 
rules,  and  that  the  failure  might  have  been  pre- 
vented by  the  exertion  of  a  moderate  share  of 
prudence,  aided  by  a  very  small  stock  of  legal 
knowledge ;  and  that,  on  the  other  hand,  the 
general  advantages,  in  point  of  perspicuity  and 
l^al  precision  which  result  from  an  adherence 
to  these  rules,  are  too  great  to  be  placed  in  com- 
petition with  the  rare  and  partial  inconvenience 
arising  from  ignorance  or  inattention. 
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Averment  of  Malice. 

Next,  as  to  the  averment  of  the  defendant's 
intention. 

Malice  either  in  law  or  fact  is  essential  to  the 
action,  and,  consequently,  a  corresponding  allega- 
tion is  essential  to  a  complete  declaration. 

No  precise  and  prescribed  form  of  words  is 
requisite  for  this  purpose,  though  the  term  ma- 
Uciom^  as  applied  to  the  matter  published,  and 
maliciously  to  the  act  of  publishing'  are  the  most 
usual  and  appropriate  terms  (a). 

Any  form  of  words  will  suffice  from  which  the 
malicious  intent  can  be  inferred ;  thus  it  has  been 
held  to  be  sufficient  to  aver,  that  the  defendant 
spoke  the  words  or  published  the  libel  falsely  or 
wrongfully  (i),  or  that  the  defendant  maehirums 
pejorare  dixit  (c). 

And  Rolle,  C.  J.  (rf)  was  of  opinion,  that  in  a 
declaration  it  is  not  necessary  to  use  either  the 
vfoxAfcdsely  or  maliciously^  though  it  is  otherwise 
in  case  of  an  indictment  or  information.  But  it 
is  suggested  by   Mr.  Serjeant  Williams,   in  his 

(a)  As  to  the  limited  aad  technical  sense  in  which  malice 
is  used  as  descriptive  of  this  species  of  injury,  vide  supra, 
3,  209,  292.  and  infra.  454. 

(b)  Moor,  459.     Ow.  51 .     Noy,  35. 

(c)  Danv.  166.     Com  Dig.  tit.     Defamation,  G.  5. 

(d)  Sty.  392.    ' 

F  F  2 
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notes  on  Saunders  (c?),  that  this  must  be  taken  to 
mean  that  the  omission  would  not  be  fatal  after 
verdict. 

But  such  words,  it  seems,  are  essential  in  in- 
dictments and  informations  {e). 

It  has  been  the  fashion  with  pleaders,  both 
ancient  and  modern,  to  deal  so  profusely  in  the 
evil  motives  and  intentions  attributable  to  the 
defendant,  that  few  cases  are  to  be  met  with 
where  any  objection  has  been  taken,  for  want  of 
an  averment  of  this  nature. 

It  does  not  appear  to  be  necessary  {/)  for  the 
plaintiff  to  make  any  averment  by  way  of  excul- 
pation, since  it  is  incumbent  on  the  defendant,  in 
case  he  mean  to  rely  on  the  justice  of  the  charge 
in  his  defence,  to  plead  the  justification  specially, 
and  be  cannot  give  it  in  evidence  under  the 
general  issue.  • 

And  perhaps  the  averment  of  innocence,  on 
the  part  of  the  plaintiff,  of  the  charge  cast  upon 
him,  or  of  the  falsity  of  the  defendant's  publica- 
tion, would  be  considered  as  unnecessary,  on 
account  of  the  general  presumption  which  the  law 
entertains  of  a  man's  innocence  till  the  contrary 
be  made  to  appear.  Formerly,  however,  it  was 
held  to  be  incumbent  upon  the  plaintiff  not  only 

(cQ  2  Wm.  Saund.  242, 

(e)  Sty.  392.    Per  RolL  C.  J.'    1  Yin.  Ab.  533.  pL  3. 

(f)  2Wil8.  147. 
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to  aver  the  falsity  of  the  charge  in  general  terms, 
but  also  to  negative  particular  facts  contained  in 
the  publication  complained  of;  for  instance, 
where  the  slander  was  published  as  heard  from 
another  (^),  it  was  held  to  be  necessary  to  aver 
that  the  defendant  had  not  heard  it. 

But  in  Hooker  v.  TucJcer  (A),  it  was  held  by 
Holt,  C.  J.  that  in  a  declaration  for  these  words  of 
a  trader,  V  He  is  a  pitiful  fellow,  and  not  able  to 
pay  his  debts,'^  th^e  needed  no  averment  that 
he  was  no  pitiful  fellow,  and  that  he  was  able  to 
pay  his  debts. 

So,  in  Bendish  v«  Lindsep  (i)^  where  the  ac- 
tiod  was  brought  for  charging  the  plaintiff  with 
bribery  at  an  election,  the  defendant,  holding  up 
some  guineas  in  his  hand,  said  of  the  plaintiff, 
who  was  a  candidate,  '^  These  guineas  are  Mr. 
Bendish's  money,  and  were  given  me  to  vote  for 
him  ;  be  has  bought  my  vote,  and  he  shall  have 
it.'^  It  was  objected  in  arrest  of  judgment,  after 
verdict  for  the  plaintiff,  that  it  was  not  averred 
throughout  the  whole  pleading,  that  the  plaintiff 
did  not  give  the  money.  But  Holt,  C.  J.  said, 
it  need  not  be  averred  that  the  plaintiff  did  not 
give  the  money,  for  it  is  said,  luec  fdUa  ficta 
malitiosa  verba^  which  is  well  enough. 

[g)  Morrison^B  case,  Sheppard,  Ac.  267. 
(h)  Holt,  R.  39. 
(t)  11  Mod.  194. 
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The  falsity  of  the  charge  may  be  implied  from 
the  averment  that  it  was^  made  ex  mcditidy  since 
the  tensv,  in  its  legal  sense,  imports  a  publication 
without  legal  excuse  {k). 

Where  a  party  repeats  the  slander  of  another, 
knowing  it  to  be  false,  and  that  the  author  has 
retracted  his  assertion  or  opinion,  it  seems  liiat 
an  action  is  maintainable  against  the  reporter^ 
though,  at  the  time  of  publication,  he  atiaounced 
the  name  of  the  person  from  whom  he  heard 
it ;  but,  in  such  case,  it  would  be  proper  to 
aver  the  defendant's  knowledge  in  the  decla- 
ration ;  for,  if  the  fact  were  not  to  be  averred  in 
the  declaration,  and  the  defendant  pleaded  that 
he  gave  the  plaintiff  a  cause  of  action  by  naming 
bis  author,  the  plaintiff  might  be  considered  as 
precluded  from  replying  that  the  defendant  ma* 
Kciously  published  the  slander  against  his  own 
knowledge  and  conviction  ;  for  if  he  could  reply 
it,  issue  must  necessarily  be  joined  upon  the  fact 
of  knowledge,  which,  as  has  been  held,  is  not 
traversable. 

Thus,  in  the  case  of  Sir  G.  Gerrard  v.  Dicten- 
soft  (Q,  the  action  was  brought  for  publishing  a 
lease,  knowing  it  to  be  counterfeit,  and  thereby 

« 

(*)  Johnson  ▼.  Sutton^  1  T.  R.   493.     Cro.   Car.    271. 
Supra.  3,  209,  292.    Infra.  454. 
(I)  4  Rep.  18. 


AVBRMBNT  OF  MALICE.  437 

hindering  the  plaintiff  from  letting  his  land  ;  the 
defendant  pleaded,  that  she  found  the  lease, 
and  traversed  her  knowledge  of  the  forgery ; 
and  the  plea  was  held  to  be  insufficient,  because 
the  knowledge  of  the  forgery  is  not  traversable^ 
any  more  than  the  scienter  in  an  action  oa  the 
case,  where  the  defendant's  dog  has  bit  th^ 
plaintiff's  cattle,  and  where  the  plaintiff  avers 
that  the  defendant  knew  that  the  dog  .was  ac- 
customed to  bite  sheqp.  The  objection  to 
traversing  the  scienter  which  Jias  been  assigned, 
is,  that  it  is  no  direct  allegation,  nor  ever  alleged 
in  any  place^  and  therefore  cannot  be  tried  (m). 
This  objection,  on  the  score  of  locality,  ceased 
indeed  when  it  was  no  longer  required  that  the 
venire  should  be  awarded  from  the  vicinage  ;  and 
there  seems  to  be  no  very  satisfactory  reason  why 
a  party  in  pleading  should  not  confine  the  evi- 
dence  by  traversing  any  distinct  circumstance 
which  is  essential  to  his  adversary's  case,  and 
which  must  be  proved  upon  the  trial.  Since, 
however,  the  technical  objection  to  J;ra versing  the 
scienter  h^iS  not  been  judicially  defeated,  it  would 
not  be  proper  to  omit  the  averment  of  knowledge 
in  the  declaration,  in  a  case  where  it  is  material ; 
as,  where  a  party  has  repeated  slander,  knowing 
the  author  to  have  been  convinced  of  his  error, 
'  or  sets  up  a  lease  which  he  knows  to  be  a  foi^ery, 
for  the  purpose  of  injuring  the  plaintiff. 

(m)  4  Rep.  18. 
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Where  particular  circumstances  have  been  in- 
troduced, to  shew  the  defendant's  conduct  to 
have  been  malicious,  it  will  be  necessaiy  to  prove 
them  upon  the  defendant's  pleading  the  general 
issue  (?i). 

It  is  sometimes  advisable,  and  perhaps  necessary, 
to' allege  the  malicious  intention  in  particular  with 
which  the  defendant  uttered  the  words  or  published 
the  libel.  Thus  it  may  be  necessary,  in  an  in- 
dictment or  information,  to  allege  that  he  did  so 
with  intent  to  provoke  another  to  commit  a  breach 
of  the  peace  (o),  or  with  intent  to  defame  a  parti- 
cular  class  of  persons,  or  to  bring  the  administra- 
tion of  justice  into  contempt.  Where  a  libel  has 
been  alleged  to  have  been  published  with  several 
intentions,  which  are  in  their  own  nature  distinct 
and  divisible,  it  will  be  sufficient  to  ,  prove  that 
the  fact  was  done  with  any  one  of  such  different 
intentions,  provided  the  publishing  the  particular 
matter  with  that  intention  be  criminal. 

Thus,  where  a  libel  was  alleged  to  have  been 
published  with  intent  to  bring  the  administratioa 
of  justice  into  contempt,  and  also  to  defame  par- 
ticular magistrates,  it  was  held,  that  the  defendant 

(n)  2  East,  437. 

(o)  See  R.  v.  Wegener y  Starkie's  C.  Where  Abbott,  C.  J. 
held,  that  a  libel  written  to  an  attorney  and  containing 
reflections  on  his  professional  character,  was  not  indictable 
without  an  allegation,  that  it  was  written  with  intent  to  provok^ 
him  to  commit  a  breach  of  the. peace. 
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was  liable  to  be  convicted,  if  a  publication,  with 
either  of  those  intentions,  was  proved  {p). 

•  Next,  as  to  the  statement  of  the  loss  or 
damage  to  the  plaintiff  resulting  from  the  wrong- 
ful  act  of  the  defendant. 

Where  the  words  are  intrinsically  actionable, 
the  loss  to  the  plaintiff  is,  as  has  been  seen,  a 
mere  inference  or  presumption  of  law;  and  it 
does  not  seem  to  be  necessary  for  the  plaintiff  to 
aver  that  the  words  complained  of  amount  to  the 
charging  a  precise  crime;  for  their  actionable 
quality  is  a  question  of  law,  and  not  of  fact,  and 
will  be  collected  by  the  court  from  the  circum- 
stances, if  they  warrant  it  {q).  But  in  such  case, 
it  may  frequently  be  advisable  to  aver  special 
damage  to  have  been  sustained  in  consequence 
of  the  words ;  such  an  averment  will  not  pre- 
judice, since  it  will  not  be  necessary  to  prove  it 
on  the  trial.  If  no  such  proof  be  then  given, 
and  the  jury  give  a  general  verdict,  the  defen- 
dant, if  it  should  be  necessary  afterwards  in  order 
to  enable  him  to  move  in  arrest  of  judgment, 
may  have  the  verdict  amended  by  confining  it  (r) 

[p)  R.  V.  EvoMf  Cor.  Bayley,  J.  jLanc.  sp.  assizes,  1821. 
See  also  R,  v.  Dawson^  Cor.  Holroyd,  J.  York  summer  as- 
sizes, 1821.     Starkieon  Evidence,  iv.  15,  86.  . 

(q)  See  Peak6  v.  Oldham^  Cowp.  Rep.  275. 

(r)  This  is  done  at  chambers,  as  of  course,  without  a  mo-> 
tion  in  court.    The  application  must  be  made  to  the  judge 
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to  the  actionable  words  according  to  the  judge's 
notes. 

Formerly  it  was  held  (s)  that,  where  the  words 
were  not  actionable,  but  the  special  damage  was 
the  gist  of  the  proceeding,  such  special  damage 
might  be  given  in  evidence,  although  the  particu- 
lar instances  of  the  special  damage  were  not 
stated  in  the  declaration ;  but  that,  when  the 
words  themselves  were  actionable,  particular 
instances  of  such  damage  could  not  be  given 
in  evidence,  unless  specified  on  the  record. 

But  modern  practice  [t)  does  not  warrant  this 
distinction,  and  at  the  present  day  it  seems  that 
in  both  cases  the  particular  damage  must  be  spe- 
cified. 

The  general  rule  of  pleading,  as  to  special 
damage,  is,  that  it  must  be  averred  with  that  de- 
gree of  certainty  and  particularity  which  the  case 
admits  of,  in  order  that  the  defendant  may  be 
apprized  what  it  is  he  comes  to  answer,  though 
in  some  cases  where  particularity  would  be  pro- 
ductive  of  incoavenience,  and  the  circumstances 
are  not  immediately  within  the  knowledge  of  the 
party,  a  more  general  statement  has  been  deemed 
to  be  sufficient. 

who  tried  th§  cause  (if  at  the  assizes),  though  the  record  is 
one  of  another  court. 

(s)  Brouming  v.  Neufman,  1  Str.  666. 

(I)  B.  N.  P.  7.    1  Wm.  Saund.  243.  n.  5.    Str.  166. 
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Thus  the  averring  generally,  that  by  means  of 
the  publication,  several  customers  (not  naming 
them)  left  the. plaintiff's  house,  is  not  sufficiently 
precise  (»). 

And  so,  where  the  alleged  damage  consists  in 
loss  of  marriage  (x)j  the  plaintiff  must  point  out 
the  individual  with  whom  the  marriage  would 
otherwise  have  been  contracted. 

And  for  the  same  reason,  where  the  plaintiff 
states  a  marriage  with  J.  N.  to  hav!e  been  hin- 
dered, be  cannot  afterwards  give  in  evidence 
loss  of  marriage  with  any  other  person  (y).  * 

But  it  has  been  said,  that  greater  certainty  is 
requisite  where  the  special  damage  is  the  gist  of 
the  action,  than  where  it  is  merely  laid  by  way 
of  aggravation  (s). 

Where  the  special  damage  consists  in  the  {a) 
plaintiff^s  having  been  prevented  from  disposing 
of,  or  selling  his  estate,  it  is  necessary  to  shew 
bow  he  was  prevented,  as  that  he  had  taken 
some  steps  for  the  purpose  of  selling,  and  that 
the  bidding  was  stopt  by  the  defendant's  act; 
but  it  is  unnecessary  to  specify  the  names  of  any 
of  the  bidders. 

(u)  B.  N.  P.  7.     1  Roll.  Abr.  58.  *  8  T.  R.  130. 
(x)  1  Sid.  396.     I  Vent.  4.    Cro.  J.  499.     12  Mod.  597. 
(y)  Lord  Ray.  1007. 

(z)  Per  Cur.  in  WethereU  ▼.  Clerkson,  12  Mod.  597.  2  Lut. 
1295. 
(a)  Smead  v.  Badky,  Cro.  J.  397.     Sir  W.  Jones,  196. 
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Where  the  plaintiflF  (ft),  who  had  been  a 
preacher  in  a  chapel  to  a  dissenting  congregation, 
averred  generally  in  the  declaration,  that  by  rea- 
son X}(  th^  words  the  persons  who  frequented  the 
said  chapel  had  refusedyto  permit  him  to  preach 
there,  and  had  discontinued  giving  him  the  gains 
and  profits  which  they  had  usually  given,  and 
otherwise  would  have  given ;  the  court  held,  on 
motion  in  arrest  of  judgment,  that  where  a  plain- 
tijQf  brings  an  action  for  slander,  by  which  he  lost 
his  customers  in  trade,  he  ought,  in  his  declara- 
tion^ to  state  the  names  of  those  customers,  in 
order  that  the  defendant  may  be  enabled  to  meet 
the  charge,  if  it  be  false ;  but  that  in  the  princi- 
pal case,  the  plaintiff  could  not  have  stated  the 
names  of  all  his  congregation,  and  that  it  was 
sufficient  to  say  that  he  had  been  removed  from 
his  office,  and  had  lost  the  emoluments  of  it  {c). 

Where  actionable  words  are  spoken,  within 
the  scope  of  a  private  jurisdiction,  the  declaration 
may  allege  a  consequential  loss  of  customers  at 
a  place  beyond  the  limits  of  such  jurisdiction. 
For  the  allegation  is  only  in  respect  of  damages 
to  increase  them,  and  may  be  inquired  of  in  any 
place  whatsoever  {d). 


{h)  Hartley  v.  Herring,  8  T.  R.  130. 

{t)  A  Burr.  2424. 

[d]  Ireland  v.  Blockwell  in  enror»  Cro.  C.  570. 
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Where  the  words  are^in  themselves  actionable, 
and  the  particular  character  of  the  plaintiff  is  stated 
in  aggravation,  it  is  not  necessary  to  state  the  cir- 
cumstances  of  that  situation  with  so  great  certainty 
as  where  it  is  essential  to  the  action.  Thus, 
where  the  words  are  spoken  of  a  candidate  to 
serve  in  parliament,  it  is  sufficient  to  state  the 
fact  generally,  and  it  is  unnecessary  to  set  forth 
the  writ  to  the  sheriff  (^). 

In  general  (y),  the  place  where  the  words  are 
spoken  is  immaterial ;  yet,  it  has  been  said  that 
if  the  plaintiff  state  the  place  by  way  of  aggra* 
vation,  and  not  merely  as  venue,  he  will  be 
bound  to  prove  the  speaking  to  have  been  in  the 
place  named. 

With  respect  to  joining  different  injuries  in  the 
same  proceeding,  words  spoken  at  different  times 
may  be  included  in  the  same  count. 

In  such  case,  however,  if  it  should  appear  on 
the  face  of  the  count  that  the  words  were  spoken 
at  different  times,  and  that  some  of  them  were 
not  actionable,  judgment  would  be  arrested  if 
entire  damages  were  given  for  the  whole  count. 

And  a  count  for  oral  slander  {g)  may  be 
joined  with  a  count  for  a  libel  in  the  same  de- 

(e)  Harwood  v.  Sir  J.  AtUey,  1  N.  R.  47. 
(/)  B.  N.  P.  5.  tamen  qu.  &  vid.  Starkie  on  Evidence, 
tit.  Variance.    Place. 

{g)  King  v.  Waring  and  uxor,  5  Esp.  C.  13. 
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claration.  And  the  impoeing  crimen  J'domue 
and  causing  {h)  a  plaintiff  to  be  broaglit  befoce 
a  magistrate  may  be  joined  with  a  complaint  for 
a  malicious  accusation  before  the  mi^istrate. 

If  the  plaintiff  recover,  he  cannot,  it  seems, 
afterwards  recover  in  respect  of  any  special 
damage  which  accrued  subsequently  from  the 
speaking  of  the  same  words  (i). 

Where  the  words  are  intrinsically  actionable, 
special  damage,  though  averred,  need  not  be 
proved  {i). 

In  the  proceeding  by  writ  of  scandalum  mag- 
natum,  the  plaintiff  declares  tarn  pro  domino  rege 
quampro  seipso  (/),  though  he  is  entitled  to  the 
whole  of  the  damages  recovered. 

It  has  been  held  (m),  that  the  statute  2  R.  S. 
St.  1.  c  5.  is  a  general  law,  and  that  the  plaintiff 
need  not  recite  it  in  his  declaration  ;  but  that  if 
he  undertake  to  recite  it  and  vary  from  it  in  any 
material  point,  the  declaration  will  be  bad. 

Where  a  charge  has  been  falsely  and  maliciously 
made  in  a  judicial  form,  the  plaintiff,  as  has  been 

(/a)  Cro.  Car.  271.  Note  that  the  court  held  that  the 
charge  before  the  magistrate  was  not  in  the  nature  of  a  con- 
spiracy»  but  was  an  aggravation  of  the  ftilse  and  mslfcioas 
accusation. 

(t)  B.  N.  P.  7.  tamen  qu.  k,  vid.    2  Mod,  ISl.  contra.' 

(A)  Cook  T.  Fields  3  Esp.  C.  133. 

( Z)  6  Bac.  Ab.  100.     1  P.  Will.  690. 

(m)  4  Co.  12  b.    Cro.  Car.  136.    Com.  Dig.  Defam.  B.  3. 
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seen,  cannot  declare  simply  on  the  slander  (n),  but 
must  found  his  action  on  the  particular  circum- 
stances of  the  case.    The  declaration  must  shew, 

1st.  A  prosecution  instituted  and  determined. 

Sdly.  That  the  defendant  acted  maliciously 
and  without  probable  cause  in  the  prosecution 
of  a  false  chai^. 

Sdly.  The  damage  resulting  to  the  plaintiff. 

1st.  A  prosecution  instituted  by  the  defendant 
and  since  determined. 

The  fact  of  the  prosecution  must  of  course  be 
alleged  according  to  the  particular  circumstances. 

Where  the  prosecution  was  by  preferring  a  bill 
of  indictmelit,  which  was  found  to  be  a  true  bill, 
the  declaration  may  state  that  the  defendant  in- 
dicted, and  caused  and  procured  to  be  indicted, 
the  said  plaintiff,  and  the  material  parts  should 
be  set  out.  But  where  the  jury  have  thrown  out 
the  bill,  it  should  be  described  as  a  biU  and  not 
as  an  indictment  (o). 

Formerly  it  was  held  to  be  necessary  to  shew, 
that  the  prosecution  was  instituted  before  a  court 
of  competent  jurisdiction,  to  try  the  supposed  of- 

(n)  Vide  supnu  276,  and  it  seems  that  in  general  where 
the  action  is  not  maintainable,  unless  the  act  be  done  malu' 
dously  and  wUbxnui  frobaUe  cause,  the  declaration  ought  to 
aver  the  special  circumstances  and  allege  the  malice  and  want 
of  probable  cause. 

(o)  Ck)m.  Dig.  Ind.  B.    5  Taunt.  1B7.     1  Salk.  376. 
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fender  for  the  offence  imputed  (/)).  But  it  seems 
to  be  now  settled,  that  an  action  on  the  case  may 
be  supported  for  an  arrest^  though  the  court  from 
which  the  process  issued  had  no  jurisdiction  (9), 
and  that  an  action  may  be  supported  for  a  mali- 
cious  prosecution  of  a  defective  indictment,  and, 
therefore^  at  this  day,  it  does  not  appear  to  be 
necessary  to  make  any  averment  (r)  as  to  the 
competency  of  the  court. 

And  it  has  been  held,  that  the  style  of  the 
court  need  not  be  exactly  copied  (s). 

If  the  declaration  set  forth  an  indictment  con- 
taining several  charges,  it  is  sufficient  to  prove 
that  some  of  them  were  maliciously  preferred, 
though  there  was  ground  for  the  rest  {fj. 

It  is  not  necessary,  as  in  a  declaration  for  slan- 

(p)  Com.  Dig.  Action  on  tbe  case  for  a  conspiracy.  C.  4. 
Rol.  Ab.  Action  sur  case^  50. 

(q)  2  Wils.  302. 

(r)  4  T.  R.  247.  2  Str.  691.  1  Salk.  15.  Such  an  ac- 
tion lies  in  respect  of  a  malicious  charge  in  tbe  Ecclesiastical 
Court.  Gibs.  216.  Bunb.  247.  Bum's  Ecc.  Law.  tiu 
Churchwarden* 

(5)  Wbere  tbe  plainti£f  alleged  an  indictment  at  tbe  quarter 
sessionsy  and  by  tbe  record  it  was  at  the  general  sessions, 
tlie  word  quarter  was  rejected  as  surplusage.  Bwby  t. 
Watson,  2  Bl.  1050.  But  it  was  beld,  tbat  it  would  have 
been  otherwise,  if  tbe  offence  had  been  cognizable  only  at  the 
quarter  sessions,  and  not  at  the  general  sessions.  See  also 
Constantine  v.  Barnes,  Cro.  J.  32. 

(t)  Reed  V.  Taylor,  4  Taunt.  616. 
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der  or  libel,  to  at9te  the  very  words  or  expressions 
used  in  making  the  charge:  for  the  malicionB 
prosecution,  and  not  the  words  tbenis^tves,  is  the 
gist  of ,  the  action.  But  it  is  necessary  to  state 
the  substance  of  the  charge.  Where  the  prose- 
cution is  by  indictment,  the  declaration  should 
state  the  material  parts  of  the  indictment.  Where 
the  prosecution  is  by  application  to  a  magistrate, 
the  substance  of  the  charge  should  be  stated  ac- 
cording to  the  magistrate's  warrcmt,  or  from  the 
written  examination  of  the  defendant  b^iore  the 
magistrate,  where  the  contents  of  those  docu- 
ments can  be  ascertained.  It  is  sufficient  to  de^ 
scrij>e  the  substance  of  the  charge  and  advisable 
to  state  merely  the  substance,  ip  order  to  avoid 
the  danger  of  variance. 

Where  the  declaration,  professing  %o  ^et  out 
the  substance  of  the  charge,  in  specifying  the 
goods  and  their  value,  used  the  word  vahris  for 
talenti4e^  it  was  held  that  the  variance  was  im- 
material («<).  But  it  was  said,  that  it  would 
have  been  otherwise,  had  the  indictment  been  set 
out  in  Juec  verba  [x).  So  where  the  declaration 
alleged  that  the  defendant  charged  the  plsMutiff 
before  the  magistrate  with  assaulting  and  beating 
him,  and  the  charge  was,  in  fa<}t,  for  assaulting 

^nd  striking^  it  was  held  that  the  (kscription  was 

"      .  ■    ..  .         '    '       •  ' 

[u]  Johnson  cmd  uxor  v.  Browning^  6  Afod*  216.     * 

(x)  lb. 
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in  substance  correct  (y).  So,  where  die  declara- 
tion for  a  malicious  arrest  stated  the  warrant  to 
be  to  arrest  the  plaintiff  for  an  assault,  with  in- 
tent to  rob  A.  (the  informant),  and  the  words  of 
the  warrant  were  to  rob,  as  he  verily  believes  («). 
Where  the  declaration  alleged  that  the  defendant 
charged  the  plaintiff  with  felony  before  a  magis- 
trate, it  was  held  that  the  averment  was  supported 
by  proof  of  a  charge  made,  stating  the  suspicion 
of  the  defendant  (a). 

A  general  allegation  that  the  defendant  made 
a  charge  of  felony,  &c.  (crimen  feloniae  imposuit) 
is  sufficient,  or  at  least  it  is  good  after  verdict  (ft). 
For  such  an  allegation  is  not  supported  by  proof 
of  mere  words  without  going  before  a  magistrate 
and  preferring  crimeuj  that  is  a  charge  of  felony, 
without  reference  to  the  precise  mode. 

iy)  Bjfne  V.  Mo(yrt,  1  Taunt.  589. 

{z)  But  note  that  a  jtiror  was  afterwttrds  withdiawa* 

(a)  Dami  ▼•  Nook,  1  Starkie's  C.  377.  Cor.  Loid  EUen- 
borough,  C.  J.  and  afterwards  by  the  Court  of  King*s  Bench* 
Bayley,  J.  dissentiente. 

(()  See  Dams  ▼.  Koak^  1  Starkie's  C«  377.  And  it  was 
held,  in  that  case,  by  three  of  the  judges  (Bayley,  J.  dis- 
sentiente),  that  such  a  charge  is  supported  by  evidence,  that 
the  defendant  stated  to  the  magistrate  that  he  had  been  robbed 
of  certain  specified  articles,  and  that  be  suspected  and  be- 
lie?ed,  and  had  good  reason  to  suspect  and  bdieye,  that  the 
plaintiff  had  stolen  them. 
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In  the  case  of  BUzard  v.  KMy{c)j  it  was 
held,  that  a  count  alleging  that  the  defendant  had 
wrongfully,  and  without  reasonable  or  probable 
cause,  imposed  the  crime  of  felony  on  the  plain<* 
tiff,  was  good  after  verdict.  In  the  case  of  Cofe- 
num  V.  Goodwin^  cited  from  the  note  book  of 
Gibbs,  L.  C.  J.  the  ninth  count  of  the  declara- 
tion, on  which  the  plaintiff  had  obtained  a  general 
verdict,  alleged  that  the  defendant  had  imposed  the 
crime  of  having  been  guilty  of  unnatural  practices 
on  the  plaintiff,  and  the  court  refused  to  arrest 
the  judgment,  saying,  that  it  must  be  understood 
to  mean  an  accusation  before  a  magistrate,  but 
that  in  such  an  accusation  it  was  not  necessary 
io  make  use  of  words  of  legal  charge,  that  is  made 
out  afterwards  by  evidence. 

But  if  the  defendant,  before  the  magistrate, 
stated  facts,  which  shewed  the  plaintiff  to  have 
been  guilty  merely  of  a  tortious  conversion  of  the 
defendant's  goods,  on  which,  however,  the  magis- 
trate erroneously  issued  a  warrant  for  felony,  the 
circumstances  will  not  warrant  an  allegation 
that  the  defendant  charged  the  plaintiff  with  a 
felony  {d). 

Sndly>  The  determination  of  the  prosteution 


(c)  2  B.  &  C.  283. 

{d)  Leigh  v.  WM>,  3  Esp.  C.  167.    1  Starkie's  C.  67* ; 
and  see  Cohm  v.  Morgan,  6  D.  &  R.  8. 

G  Q   2  ' 
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must  be  shewn  by  proper  averments  {e).  Where 
the  plaintiff  has  been  actually  acquitted  by  the 
verdict  of  a  jury,  it  ought  to  be  alleged  that  the 
plaintiff  was,  in  due  form  of  law,  acquitted  {/) 
according  to  the  fact.  And  it  would,  it  seems, 
be  insufficient  to  allege  merely  that  the  plaintiff 
was  released  and  discharged  from  the  said  impri*- 
sonment(g').  And  care  should  be  taken  to  allege 
the  acquittal  according  to  the  fact.  If  the  decla* 
ration  allege  an  acquittal  in  Bank,  it  will  not  be 
satisfied  by  proof  of  an  acquittal  at  Nisi  Prius(A). 
But  if  the  day,  on  which  the  acquittal  is  allied 

(e)  Willes,  250.  n.  a.  I  Doug.  215.  10  Mod.  209. 
Com.  Rep.  190.  1  Esp.  C.  79.  fiac.  Ab.  Action  on  Case,  U. 
Coui.  Dig.  Action  on  Case,  Conspiracy,  C.  5.  2  T.  R.  225 — 
232.  1  Will.  Saund.  228,  *  Alverton  v.  Tregono,  Yelr 
116.  Lewis  V.  Farrelly  Str.  1 14.  Parkes  v.  Langletf,  Gil.  R. 
163. 

(/)  The  word  acquitted  must  be  taken  in  its  legal  sense, 
viz.  by  a  jury,  2  T.  R.  231.    Where  the  declaration  alleged 

that  the  plaintiff,  by  a  jury  of  the  county  of 9  was  duly 

and  in  lawful  manner  acquitted,  and  by  the  record  ;t  ap- 
peared that  the  jury  found  the  plaintiff  not  guilty ;  and  updn 
that  verdict  the  judgment  of  the  court  was,  that  the  plaintiff 
should  go  thereof  acquitted ;  it  was  holden  to  be  sufficient  for 
reddendo  tingula  singulis,  the  plaintiff  was  duly  acquitted  by  a 
jury,  that  is,  found  not  guilty  of  the  facts,  and  in  a  lawful 
manner  acquitted  by  the  judgment  of  the  court.  HyaUer  ▼. 
JPreiie^,Willes,517. 

[g]  Morgan  v.  Hughes,  2  T.  R.  225. 
'  {h)  JFoodfardv.  Ashley,  11  East,  508. 
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to  have  taken  place,  be  not  averred  by  way  of 
description  of  the  record,  a  variance  from  the  day 
of  acquittal,  as  alleged,  will  not  be  material.  Thus 
where  the  declaration  averred  that  (tfterwards^  to 
wit,  on  the  morrow  of  the  Holy  Trinity,  &c.  the 
plaintiff  was  in  due  manner  and  by  due  course 
of  law  acquitted ;  and,  by  the  record  of  Nisi  Prius, 
it  appeared  that  the  acquittal  took  place  on  Tues- 
day next  after  the  end  of  Easter  Term,  the  proof 
was  held  to  be  sufficient  ( t ).  It  would  be  other- 
wise, if  the  day  were  so  allied  as  to  be  descrip- 
tive of  the  word  (A).  But  if  the  date  b^  not  al- 
leged as  descriptive  of  the  word,  a  variance  would 
not  be  fatal,  though  the  acquittal  were  unneces- 
sarily alleged  s^\i}ci  ?i  prout paiet  jper  recordtem  (Z). 
An  allegation  t^at  the  plaintiff  has  been  dis- 
charged by  the  grand  jury's  dirowing  out  the  bill, 
sufficiently  shews  that  the  prosecution  has  been 
legally  determined  (»»). 

(t)  Purcell  V.  Macnamara,  9  ^t»  167.  over-ruling  the 
case  of  Pope  v.  Foster,  4  T.  R.  590,  and  see  JR.  y.  Hvdu^ 
2  Starkie's  C,  621,  and  R.  v*  PayTw*  Cor.  Lord  Kenyon, 
West.  Sittings  after  Mich.  29  0.  3.  See  Starkie  on  Evidence, 
pt.  iv.  p.  910. 

{k)  9  East,  160. .  Green  t.  RetjietU  i  T.  R.  656. 

(/)  Stoddart  v.  Palnier,  3  B.  &  C.  2.  Co.  Litt.  303 
WaU  y.  Briggs,  1  Lord  Ray.  35.  3  Salk.  565.  See  the  case 
of  PhUlips  V.  Shaw,  4  B.  &  A.  435.  5  B.  &  A.  984.  Gadd 
y.  Bennett,   5  Price,  549.   Rastall  y.  Stratton,  I  H.  B.  49^ 

(m)  2  T.  R.  232. 
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Where  the  plaintiff  has  been  discharged,  after 
examination  before  a  magistrate,  or  after  such 
examination,  the  prosecutor  has  abandoned  (be 
charge,  and  where  an  absolute  acquittal  cannot 
be  alleged,  it  should  be  alleged  that  the  plaintiff 
was  discharged  QUt  of  custody,  fully  acquitted 
and  dischai^ed  of  the  said  supposed  offence,  and 
that  the  complaint  and  prosecution  have  been, 
abandoned  by  the  prosecutor,  and  were  wholly 
ended  and  determined  (»). 

It  must  be  alleged  that  the  defendant  acted 
falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause  in  preferring  the  charge. 
But  it  seems  that  the  word  falsely,  without  mali- 
ciously, would  suffice  [o). 

Sdiy.  The  damage  resulting  to  the  plaintiff. 
This  may  be  either  to  his  person  by  imprison- 
ment,  to  his  reputation  by  scandal,  or  to  his  pro- 
perty by  expense  (p) ;  or  it  may  consist  in  the 
personal  labour  and  trouble  imposed  on  the  plain- 
tiff in  procuring  his  acquittal  or  discharge,  and 
the  pain  and  anxiety  of  mind  naturally  occasioned 
by  the  pendency  of  a  criminal  charge. 

(n)  See  Chitty  on  Pleading,  vol.  2.  p.  293,  3d  edit.  The 
omission  to  shew  the  determination  of  the  fonner  prosecution 
will  he  aided  hy  verdict  Com.  Dig.  Action  on  the  Case, 
Conspiracy,  C.  5.  Bac.  Ah.  Action  on  Case,  H. 

(o)  1T.R.544.    4  Burr.  1974.     1  Wils.  232.  B.  N.  P.  14. 

ip]  See  1  T.  R.  493.  Gilh.  Cas.  L.  &  E.  185.  202. 
12  Mod.  208.    Chitty  on  Pleading,  vol.  2.  290,  3d  edit. 
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CHAPTER  XVII. 


qf  the  Dtfendanfs  Plea. 

THE  principal  circumstances  of  which  the  de- 
fendant may  avail  himself  in  resisting  an  action 
for  slander  have  already  been  adverted  to  (a),  the 
technical  mode  of  answering  the  charge  on  the 
record  is  next  to  be  noticed. 

Under  this  division  it  is  to  be  considered — 
Ist.  In  what  cases  the  defendant  may  give  his 
defence  in  evidence  under  the  general  issue,  and 
in  what  instances  he  is  confined  to  the  plea  of 
the  general  issue. 

Sdly,  In  what  cases  the  defence  may  be 
pleaded  specially,  and  in  what  cases  it  must  be 
so  pleaded. 

3dly.  How  it  should  be  specially  pleaded. 
1st.  The  defence  may  consist  either  in  a  mere 
denial  of  the  fact  of  publishing  the  injurious  matter 
as  alleged,  or  of  the  damage  alleged  to  have  re^ 
suited  from  it,,  when  such  consequential  damage 
is  the  gist  of  the  action,  or  of  matter  of  justifica- 

(a)  Sopnu  Clu  9  to  14  inclusive. 
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tion  or  excuse,  arising  from  collateral  circum* 
stances,  or  in  some  matter  which  has  discharged 
a  previously  existing  right  of  action.  The  plea 
of  the  general  issue,  ^  not  guilty,'  obliges  the 
plaintiff  to  prove  all  the  facts,  as  alleged  io  his 
declaration^  which  are  essential  in  law  to  his  right 
to  recover ;  consequently  the  plea  of  the  general 
issue  is  proper  and  sufficient  in  all  cases  where 
the  defendant  means  to  deny  or  disprove  any  fact 
essential  to  the  plaintiff's  case.  As  where  he 
means  to  deny  that  he  apoke  the  words,  or  pub- 
lished the  libel  set  forth  in  the  declaration,  or 
that  the  terras  of  the  alleged  slander -were  used 
in  the  calumnious  and  actionable  sense  attributed  ^ 

to  them  by  the  plaintiff,  or  that  the  injurious 
consequence  alleged  by  the  plaintiff  resulted 
from  the  act  of  speaking  or  publishing  com- 
plained of.? 

And  he  may  also,  in  all  cases  where  the  occa- 
sion and  circumstances  of  the  speaking  or  other 
publication  are  such  as  to  call  on  the  plaintiff  to 
prove  express  or  actual  malice,  establish  such 
occasion  and  circumstances  by  evidence  under 
the  general  issue,  and  the  proof  will  serve  as  a 
defence,  unless  it  appear  that  he  acted  not  ho- 
nestly according  to  the  occasion,  but  out  of  ac- 
tual ipalice  and  ill-will. 

For  in  such  cases,  that  is  where  the  occasion 
aqd  circumstances  of  the  speaking  the  words,  or 
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publishing  the  libel,  throw  it  on  the  plaintiff  to 
prove  a  dishonest  and  malicious  intention  in 
fact,  such  prbof  becomes  an  essential  part  of  the 
plaintiff's  case;  and,  therefore,  the  evidence 
offered  to  rebut  it  is  property  admissible,  under 
the  plea  of  the  general  issue. 

So  agarn,  if  the  immediate  occasion  and  cir- 
cumstances of  the  publication  be  such  as  to  ex- 
clude the  plaintiff's  action  altogether,  without 
regard  to  the  question  of  motive  or  intention,  the 
general  issue  is  a  sufficient  "plea  ;  for  then  the  de- 
fendant has  not  acted  wrongfully  or  maliciously  in 
a  legal  sense;  in  other  words,  the  occasion  rebuts 
the  inference  of  legal  malice  (6),  which  is  essential 
to  the  action. 

[b)  It  is  again  to  be  observed,  tbat  legal  malice  is  the  same  in 
effect  with  the  absence  of  legal  excuse,  where  the  act  itself  is 
wilful  and  is  unlawfnL  And,  therefore,  it  would  be  more 
proper  to  say,  that  by  law  the  particular  occasion  is  a  bar  to  the 
action,  than  to  say  that  the  particulat  occasion  rebuts  the  in- 
ference of  malice.  Malice,  in  the  legal  sense,  being  but  ne- 
gatively essential  to  the  right  of  action,  it  is  but  superfluous  and 
circuitous  to  say,  that  the  absence  of  a  legal  excuse  is  rebutted 
by  the  existence  of  a  legal  excuse,  and  so  the  action  is  barred* 
It  is  probable  that  at  an  early  period,  and  before  the  law  itself 
had,  by  the  aid  of  increased  experience,  declared  and  de- 
fined the  circumstances  which  should  afford  a  legal  defence, 
but  when,  nevertheless,  it  still  was  necessary  to  lay  down 
some  limit,  in  orjer  that  mutual  communications  might  not  be 
too  much  fettered,  the  existence  or  absence  of  actual  malice 
was  constituted  the  legal  limit  to  the  action.     It  would,  in 
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An()i  therefore,  the  defendant  may  shew  that 
when  he  did  the  act  complained  of,  he  was  acting 
as  a  judge  or  juror,  or  as  a  party  or  witness  in  a 
judicial  proceeding. 

Under  this  plea  the  defendant  may  also  shew 
that  the  publication  complaine4  of  was  procured 
by  the  contrivance  of  the  plaintiff,  with  a  view 
to  an  action,  for  in  such  case  he  was  the  volun- 
tary author  of  the  mischief  (c). 

He  may  also  shew,  under  this  plea,  that  the 
action  has  been  discharged  by  matter  subse- 
quent as  by  accord  and  satisfaction  {d)y  or  by  a 
release. 

process  of  time,  be  discovered  that  such  a  limit  was  incoDve- 
nient  in  itself,  and  not  sufficiently  supported  by  principle  to 
constitute  the  general  boundary  between  legal  and  illegal 
communications ;  that  it  was  better  that  the  law  should,  ta 
reference  to  the  ooccuum,  distinguish  between  privileged  and 
illegal  communications,  and  that,  on  the  one  hand,  some 
occasions  ought  to  constitute  an  absolute  defence,  without 
reference  to  motive ;  that,  on  the  other,  where  the  law  affoided 
no  protection,  the  mere  absence  of  an  actual  and  deliberate 
intention  to  injure  ought  not  to  be  a  defence  to  an  action  for 
wilful  defamation.  Malice,  however,  was  still  retained  as  a 
descriptive  term,  though  it  had  necessarily  acquired  a  new 
and  technical  sense. 

(c)  King  v.  Waring  andwc  5  Esp.  C.  13.  See  also  StM 
V.  Wood,  3  Camp.  323.  Where  the  defendant  having  shewed 
to  the  witness,  at  the  request  of  the  latter,  a  caricature  of  the 
plamtiff,  it  was  held  that  this  was  not  sufl^pent  to  support 
the  action.    See  also  Weathentone  y.  Hawkins,  1  T.  R.  110. 

(d)  Lane  v.  Appkgale,  1  Starkie's  C  97.    The  plaintiff 
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Next,  in  what  cases  is  the  defendant  confined 
to  the  plea  of  the  general  issue.  Where  the  de- 
fendant seeks  sioiply  to  deny  the  fact  of  publish- 
ing the  alleged  slander  or  its  application,  or 
consequences,  according  to  the  ordinary  and 
elenientary  bill  of  pleading  he  must  confine  his 
plea  to  the  general  issue,  and  cannot  plead  the 
matter  specially,  for  though  it  were  specially 
pleaded,  it  would  still  amount  but  to  the  general 
issue. 

So  it  seems  that  in  all  cases  wh^re  the  circum- 
stances and  occasion  of  the  speaking  the  words, 
or  publishing  the  libel,  do  not  furnish  an  absolute 
bar  to  the  action,  without  r^ard  to  the  defen- 
daqt's  motives  and  intention,  but  merely  throw 
it  on  the  plaintiff  to  prove  malice  in  fact,  the 
defendant  cannot  plead  such  occasion  and  circum- 
stances specially,  but  must  plead  the  general 
issue ;  for  such  facts  do  not  supply  an  absolute 
bar  to  the  action,  Kut  merely  a  conditional  one, 
the  condition  being  the  absence  of  express  or 
actual  malice,  which  is  always  a  question  for  the 
jury.  Such  facts,  therefore,  cannot  be  pleaded 
specially,  for  if  they  were  the  effect  would  be  to 
take  away  that  question  of  fact  from  the  con- 
sideration of  the  jury,  upon  which  the  whole  case 

• 

agreed  to  wave  his  right  of  action,  if  the  defendant  would 
destroy  certain  documents,  which  the  defendant  accordingly 
did,  and  it  was  held  that  this  evidence  was  admissihle  in 
bar  of  the  action  under  the  general  issue. 
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depended  [e)  the  decision   of  which  lay  within 
their  own  peculiar  pfovince. 

Such  a  plea  would  be  bad  in  point  of  law,  in 
reference  to  the  ordinary  and  elementary  princi- 
ples of  pleading;  for  every  plea  ought  to  disclose 
such  facts  as,  if  they^be  true  and  stand  uncon- 
tradicted and  unqualified,  supply  an  answer  to 
the  action.  But  in  the  class  of  cases  alluded  to, 
all  the  facts  might  be  true,  and  yet  by  reason  of 
the  existence  of  express  malice  they  would  afford 
no  answer  to  the  action. 

It  seems,  therefore,  to  be  clear  in  principle, 
that  whenever  the  occasion  and  circumstances  of 
the  speaking  or  publishing  do  not  furnish  an  ab- 
solute bar  to  the  action,  but  merely  throw  it  on 
the  plaintiff  to  prove  malice  in  fact,  the  defence 
cannot  be  specially  pleaded,  but  must  be  given 
in  evidence  under  the  general  issue  (/*). 

If  the  repetition  of  slander,  from  the  report  of 

(e)  Abbott,  L.  C.  J.  in  the  case  of  LeuTts  v.  WoXier^  4  B.  &  A. 
605.,  intimated,  that  special  matter  of  defence  could  not  be 
pleaded  in  bar,  unless  it  supplied  an  answer  to  the  chai^  of 
malice.  If  the  plea  were,  in  addition  to  the  disclosure  of 
such  facts  as  rendered  proof  of  actual  malice  essential,  also 
to  negative  the  eiristence  of  malice,  it  would  be  demurrable^ 
for,  contrary  to  the  first  rules  of  pleading,  it  would  both 
deny  that  which  the  plaintiff  would  be  bound  to  prove  under 
the  general  issue,  and  it  would  confess  and  avoid. 

(/)  See  hewii  v.  WoXitr^  4  B.  &  A.  605, 
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another,  affords  not  ao  absolute  and  peremptory 
bar  to  the  action,  but  merely  a  qualified  one, 
dependent  on  the  absence  of  express  malice,  it 
seems  to  be  very  doubtful  \yhetber  such  a  defence 
can  be  specially  pleaded  (^).' 

Where  the  action  is  brought  for  claiming  title 
to  an  estate,  by  means  of  A^hich  the  plaintiff  is 
prevented  from  selling  or  letting  it»  and  the  de» 
claration  alleges  that  the  defendant  asserted  a 
felse  title,  knowing  it  to  befalse^  if  the  defendant 
has  in  fact  any  colour  of  claim,  he  should  pleafj 
the  general  issue ;  by  which  means  the  plaintiff 
will  be  obliged  to  prove,  under  the  general  issue, 
that  the  defendant  knew  it  to  be  false  {h)\  and 
the  fact  of  knowledge  cannot,  it  seems,  be 
traversed  in  pleading  (e). 

As  the  action,  for.  a  malicious  proseqution,  is  an 
action  on  the  case  in  which  the  plaintiff  is  bound 

< 

to  allege  all  the  circumstances  of  the  prosecutipn, 
and  that  it  was  instituted  maliciously  and  with- 
out probable  cause,  the  proper  plea  in  bar  is  the 
general  issue. 

Sdly.  On  the  other*  hand,  it  seems  to  be 
clear,  that  in  all  cases  where  the  occasion  or  cir- 
cumstances attending  the  speaking  or  publishing, 

{g)  See  Leuns  v.  Walter,  4  B.  &  A.  605.  suprsu  337. 
(h)  2  East,  237. 

(i)  4  Co.  18.  Cro.  J.  398.  Probably  so  held  because 
there  could  be  no  proper  venue. 
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furnish  an  cibsohde  bar  to  the  action,  the  defence 
may  be  specially  pleaded  ;  for,  in  all  such  cases, 
the  plea  admits  the  facts  alleged  by  the  plaintiff, 
but  shows,  by  the  allegation  of  other  additional 
facts,  that,  upon  the  whole  of  the  case,  the 
plaintiff  is  not  entitled  to  recover :  in  other 
words,  the  defendant  by  his  plea  ccv^esnes  and 
a/ooids  the  statement  made  by  the  plaintiff; 
and,  therefore,  he  may  plead  (t) .  specially  that 
the  imputation  was  true,  that  the  words 
were;  spoken,  or  the  alleged  libel  published  by 
the  defendant,  as  a  member  of  either  house  of 
parliament,  in  the  course  of  his  parliamentary 
duty  (A).  By  a  judge  acting  in  his  judicial 
capacity  (/).     By  an   advocate  in  the  manage- 

« 

ment  of  a  cause  where  they  are  pertinent 
to  the  issue,  and  have  been  suggested  by  the 
client  {fn).  By  a  party  to  a  parliam^ntaty  or 
judicial  proceeding,  according  to  the  ordinary 
course  of  such  proceedings  (ii). 

So,  the  defendant  may  not  only  by  means  of  a 
special  plea  justify  his  act,  but  he  may  also  show 

(t)  Such  a  defence,  aa  will  be  seen,  must  be  pleaded 
specially  ;  see  below. 

{k)  1  Esp.  a  226.  1  W.  &  M.  St  2.  c.  2.  Jt.  t.  Otey, 
1  M.  &  &  27a. 

(/)  2  N.  R.  141. 

(m)  Cro.  J.  90.  Poph.  69.  See  Scarlett  ▼•  flbc^fsoR, 
1  B.  &  A.  232. 

(n)  Laie  v.  Kmg^  1  Saund.  132.  3  Lev.  169. 
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by  extrinsic  mdtter,  that  the  words  or  alleged 
libel  are  not  in  their  own  nature  actionable. 

For  although  such  a  defence  involves  a  denial 
of  that  which  the  plaintiff,  under  the  plea  of 
the  general  issue,  would  be  bound  to  prove,  that 
is,  that  the  words  or  libel  were  really  used  and 
applied  in  the  injurious  sense  and  manner  alleged 
by  the  plaintiff;  yet,  it  admits  the  speaking  or 
publishing  the  words  or  libel  stated,  and  supplies 
facts,  which,  if  true,  show  that  the  matter  pub- 
lished is  not  in  its  own  nature  actionable ;  and, 
consequently,  renders  the  allegations  of  the 
plaintiff,  as  to  the  motives  of  the  defendant,  and 
the  application  of  the  matter  published,  wholly 
immaterial  (o). 

The  general  rule,  as  laid  down  in  CramweW^ 
case  (jp),  is,  that  the  defendant  shall  never  be 
put  to  ^e  general  issue  when  he  confesses  the 
words  and  justifies  them,  or  confesses  the  words, 
and  by  special  matter  shows  that  they  are  not 
actionable. 

And  therefore  it  has  been  held  that,  in  an  action 
for  calling  the  plaintiff  a  murderer,  it  may  be 
pleaded  that  the  word  was  used  in  die  course  of  a 
conversation  about  unlawful  hunting,  and  that  the 
words  merely  imported  tiiat  the  plaintiff  was  a 

(o)  If  the  fact  be  justified,  the  -motiTes  intention  and 
manner  are  immaterial^  Burr.'  807. 
(P)  4  Rep.  14.    Poph.  66. 
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murderer  of  hares  {q).  So,  where  the  plaintiff 
declared  upon  an  imputation  of  an  unlawful 
maintenance,  it  was  held  that  the  defendant 
might  justify,  by  showing  that  the  words 
were  used  in  reference  to  a  lawful  mainte* 
nance  (r). 

So,  in  the  case  of  Kinnersley  v.  Cooper  (*). 
The  plaintiff  declared  that  he  had  taken  an  oath, 
which  was  recorded  in  the  court  of  the  Guildhall, 
in  a  judicial  proceeding;  and  that  the  defendant, 
speaking  of  that  oath,  had  said,  that  he  had 
sworn  falsely.  The  defendant,  in  his  plea,  de- 
nied that  any  such  oath  had  been  taken  ;  and  the 
plaintiff  demurred,  on  the  ground  that  the  taking 
the  oath  was  but  conveyance  to  the  action,  and 
n6t  traversable ;  and  secondly,  that  the  plea  was 
bad,  since  it  dmpMntedto  the  general  issue.  But 
the  justices  were  of  opinion  that  th6  matter 
was^  traversable,  since  the  action  was  grounded 
upon  it. 

In  the  case  of  Lord  Cromwell  v.  JOenny  (/), 
the  plaintiff  declared  in  scandalum  magnatum 
against  the  defendant,  for  having  charged  him 
with  liking  those  who  maintained  sedition. 

The  defendant  pleaded  that  he  was  vicar  of 
Northlinham,   which  was  a  benefice   with   the 

(q)  4  Rep.  14,  'i 

(r)  Cro.  Jac.  90. 
(s)  Cro.  E.  168.  4.  Rep.  14. 
(f)  4  Rep.  14. 
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cure  of  90uls ;   and  that  the  plaintiff  procured 
J.  T.  and  J.  G.  to  preach  severally;in  the  church 
of  Northlinham;    who,    in    their  sermons,    in- 
veighed against  the  Book  of  Common  Prajrer, 
which   was  established  by  the  .  queen   and   the 
whole  parliament  in  the  first  year  of  her  reign, 
and  affirmed  it  to  be  superstitious  and  impious  ; 
upon  which  the  plaintiff  and  defendant,  speaking 
in  the  said  church  of  these  sermons,  because- the 
vicar  knew  that  they  had  no  license,  nor '  were 
authorized  to  preach,  when  they  were  ready: to 
preach,  before  their  sermons,  forbade  them,  but 
they,  by  the  encouragement  of  the  plaintiff;  pro- 
ceeded, when  the  plaintiff  said  to  the  defendant, 
"  Thou  art  a  false  varlet,  I  like  thee  not/'     To 
which  the  vicar  said,  *^  It  is.no  marvel  that  you 
like  not  of  me,  for  you  like  of  these  (innuendo 
the  said  J.  T.  and  J.  G.)  that  maintain  sedition 
against  the  queen's  proceeding/'     It  was  moved, 
by  the  plaintiff's  counsel,  that  the  plea  was  bad, 
since,  if  the  matter  contained  in  it  amounted  to  a 
justification,  then  upon  a  dialogue  between  the 
parties,  the  defendant  was  not  guilty,  and  that  he 
ought  to  have  pleaded  so,  and  given  .the  matter 
in  evidence.     But  the  court  held,  that  the  de- 
fendant  had  done  well  to  show  the  special  mat- 
ter by  which  the  sense  of  the  word  sedition  ap- 
pears, upon  the  coherence  of  all  the  words,  not 

H  H 
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to  oaeaD  any  vialent  and  poUic  sedition,  »  it 
had  been  described  to  mean,  and  Bsexw  termhd 
the  word  itself  imports  (i^). 

It  seems,  also,  that  the  defendant  may  either 
plead,  or  show  by  evidence  on  the  general  issue, 
that  the  right  of  action  which  once  existed  has 
beea  discharged  as  by  a  snbMquent  release. 

It  seems  also  that,  in  general,  any  matter 
which  in  law  discbarges  a  right  of  action,  for  any 
slander  or  libel,  may  be  either  given  in  evidence 
under  the  general  issue,  or  may  be  specially 
pleaded. 

Thus  the  defendant  may  give  accord  and  sa- 
tisfaction in  evidence  under  the  general  issue  (j;). 

So  the  defendant,  may,  by  his  plea,  disclose 
special  matter  which  shows  that  the  plaintiff  has 


(u)  See  also  BnUridge^s  case,  4  Co.  18.  The  words  set 
oat  in  the  declaration  were,  Mr.  BriUridge  is  a  peijwred  old 
Amnm,  and  thai  is  to  be  proved  by  a  stake  parting  the  lands  of 
H.  Martin  and  Mr.  Wright }  after  a  verdict  for  the  pUdotif^ 
the  defendant  succeeded  in  arresting  the  judgment;  for  though 
it  was  held,  by  the  court,  that  the  words  in  italics  were  action- 
able,  they  were  of  opiniony  that  their  force  was  explained  away 
by  the  latter,  which  sho#ed  that  no  judicial  perjury  waa  in- 
tended, so  that  had  the  latter  words  been  omitted  the  phuntiff 
might  have  retained  his  verdict ;  but  had  the  plaintiff  omitted 
the  latter  words,  the  defendant  might  have  shown  the  context 
by  his  plea,  and  so  have  defeated  the  action. 

[x]  Lane  v.  ApphgaUy  1  Starkie^s  C.  97.    But  the  statute  of 
limitations  must,  as  will  be  seen,  be  pleaded. 


1 
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sustained  no  damage  from  the  worda^  provided 
the  special  damage  be  the  gist  of  the  action. 

Where  the  plaintiff  alleged  that  by  reason  of 
the  speaking  of  the  words  he  had  lost  his 
coarriage  with  J.  S.  the  defenduU  pleaded  that 
J.  S.  was  the  SAint  of  the  plaintiff  {y) :  but, 
in  such  a  caae»  the  jriea  of  n^n  damHtJlcMus 
would  be  bad  (s)« 

In  the  next  place  there  are  some  grounds 
of  defence  which  rmut  be  pleaded  specially,  and 
which  cannot  be  disclosed  in  evidence  under  the 
general  issue,  even  although  they  afford  a  con- 
clusive bar  to  the  action. 

In  the  first  place,  where  the  defendant  meanis 
to  insist  that  the  imputation  is  true,  he  must  as 
well,  it  seems,  upon  general  principles  of  law,  as 
on  considerations  of  policy  and  convenience, 
plead  such  defence  specially. 

On  legal  principles  he  must  do  so,  for  the  fact 
which  supplies  the  justification  is  collateral  to  the 
cause  of  action,  a«d  the  proof  of  it  does  not  con- 
tradict or  repel  any  matter  which  the  plaintiff 
would  be  bound  to  prove  (a). 

(y)  Dyer,  26.  It  has  been  said,,  that  the  defience  would  not 
be  admissible  under  the  plea  of  the  general  issue*  B.  N»  P.  7. 
tamen  qu. 

(z)  lb. 

(a)  See  Smith  v.  ittcAardfo%  WiUes,  20«  It  seems,  how- 
ever, to  be  very  questionable,  whether  the  rule  does  not  lest 
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On  grounds « of  convenience  and  policy,  it  is 
obviously  necessary,  that  a  party  charged  with 
.the . commissi(Mi  of  an  illegal  or.  immoral  act, 
.should  be  apprized,  by  means  of  a  special  plea> 

of  the  nature  .and  circumstances  of  the  charge,  in 

* 

.order  :  that   he  may   be  prepared    to   meet    it, 
and,  if  it  be  unfounded,  to  refute  it. 

The  rule  of  law  ui)on  this  head  has  long  been 
settled,  that  the  defendant, .  if  he  mean  to  rely 
upon  the  truth  of  that  which  he  has  published, 
either  .in  bar  of  the  action  or  in  mitigs^tion  of 
damages,  must  plead  it  specially.   - 

Formerly  a  distinction  was  made  in  this  respect 
.between  words,  imputing  an  offence  generally, 
.and  such  as  charged  a  particular  and  specific 
one.  * 

In  the  case  of  Smith  v.  Richardson  (i),  the 
twelve  judges  were  unanimously  of  opinion,  that 
where  the  words  import  a  general   felony,  as 

better  upon  the  foundation  of  policy  and  convenience^  than  on 
the  strict  rule  of  pleading ;  in  other  words,  it  as  doubtful  whe- 
ther the  falsity  of  the  charge  is  not,  in  principle,  essential  to 
the  right  of  action.  This  is,  however,  a  subject  of  mere  spe- 
culation ;  for,  undoubtedly,  the  rule  is  perfectly  well  settled 
on  the  grounds  of  public  policy,  that  such  a  justification  must 
be  pleaded :  and  even  independently  of  that  rule,  the  proof 
of  the  truth  of  the  charge  would  lie  on  the  defendant,  for  the 
law  would  presume  the  plaintiff  *s  innocence  till  the  contrary 
appeared.  Vide  supra,  p.  229.  and  p.  5.  in  the  note. 
(6)  Willes,  20. 
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"  Thoa  art  a  thief,"  or  "  Thou  stolest  a  horse,** 
or  any  other  thing  not  specifying  the  person  from 
whom  or  when  and  where  it  was  stolen,  the  de- 
fendant ought  not,  upon  the  general  isstie,  to  be 
allowed  to  give  the  fact  in  evidence  to  mitigate 
damages.  The  words  in  tfie  principal  case  were, 
^^  John  Smith  is  a  rogue,  and  hath  stolen  my 
beer ;  John  Smith  has  robbed  me  of  my  beer.V 
And  eight  of  the  judges  were  of  opinion,  that  in 
no  case  whatever  where  the  words  imported  felony 
or  treason,  such  evidence  ought  to  be  admitted  on 
not  guilty  pleaded ;  but  four  were  of  opinion 
that  it  might,  where  the/ words  imported  a  par- 
ticular felony. 

But  in  the  case  of  the  Bishop  of  Salisbury  v. 
Nash,  cited  in  the  above  case,  which  was  an 
action  for  saying  of  the  plaintiff,  *^  He  preacheth 
nothing  but  lies  in  the  pulpit,'^  the  defendant 
pleaded  not  guilty,  and  his  counsel  offered  to 
give  evidence  ofthe  truth  of  the  words  in  mitiga- 
tion of  damages ;  but  Lord  Macclesfield  refused 
to  admit  it  with  great  indignation. 

Where  a  particular  offence,  not  capital,  was 
charged  (c),  evidence  of  the  truth  was  allowed 
under  the  general  issue. 

But  in  the  case  of  Underwood  v.  Parkes,  the 
defendant  pleaded  not  guilty  ((/),  and  offered  to 

(c)  B.  N.  P.  7.  (d)  Str.  1200. 
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prove  the  words  to  be  true  in  mitigation  of  da- 
mages) which  the  chief  justioe  reAised  to  permit, 
saying,  that  at  a  meeting  of  all  the  judges  tipoii 
a  case  that  arose  in  the  Common  Pleas,  a  large 
majority  of  them  had  determined  not  to  allow  it 
for  the  future,  but  that  it  should  be  pleaded, 
whenefey  the  plaintiff  might  be  prepared  to  de- 
fend himself,  as  Well  as  to  prove  the  speaking  of 
the  words.  That  this  was  now  a  general  rule 
amongst  them  all,  which  no  judge  would  think 
himself  at  liberty  to  depart  from  ;  and  that  it  ex- 
tended to  all  sorts  of  words,  and  not  barely  to 
such  as  imported  a  charge  of  felony. 

Where  the  justification  is  that  the  defendant 
has  published  no  more  than  a  true  and  faithful 
account  of  a  judicial  proceeding,  considerable 
doubt  has  been  entertained  upon  the  question, 
whether  the  defence  must  be  pleaded  specially,  or 
whether  it  be  available  under  the  general  issue ; 
and  the  point,  though  it  be  exceedingly  im- 
portant, has  not  yet  been  finally  decided. 

An  action  was  brought  against  the  editor  of 
the  Times  newspaper  (^),  for  a  libel  on  the  plain- 
tiff; the  publication  complained  of  purported  to 
be  an  account  of  an  application  to  the  Court  of 
King's  Bench,  for  an  information  against  the 
plaintiff  and  Mr.  Bingham,  both  justices  of  the 

(ejf  Curry  v.  WalUrt  1  B.  St  P.  525. 
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peace  tor  UampBhive,  for  lefuttig  to  lieense  an 
ion  at  Gosport.  The  defendaot  pleaded  the  ge- 
neral issue  ;  and  at  the  trial,  after  the  plaintiff 
had  proved  the  publication  of  the  paper  by  him, 
a  person  whom  he  employed  to  collect  l^al  in- 
telligence fdf  the  use  of  bis  paper,  was  called,  in 
order  to  prove  that  the  report  was  a  true  and 
fiiitbfol  account  of  what  had  passed  in  the  Court 
of  King's  Bench  upon  the  motion.  It  was 
objected  on  the  odier  side,  that  the  defence  ought 
to  have  been  put  upon  the  record,  and  could  not 
be  given  in  evidence  under  the  general  issue. 
The  objection,  however,  was  overruled  by 
Eyie,  C.  J.  and  the  juiy  found  a  verdict  for  the 
defendant.  Afterwards  a  motion  was  made  in 
arrest  of  judgment ;  one  ground  for  which  was, 
that  the  matter  proved  by  the  defendant,  at  the 
trial,  bad  been  improperly  received  in  evidence 
under  the  general  issue,  and  ought  to  have  been 
pleaded  in  bar  to  tbe  action.  After  argument, 
the  court  doubted  upon  this  point,  the  case  stood 
over,  and  no  judgment  was  ever  given. 

Without  presuming  to  venture- an  opinion  on 
so  important  a  point,  which  remains  still  unde- 
cided,, it  may  be  observed,  that  the  question 
seems  to  resolve  itself  mainly  into  the  considera- 
tion,  whether  the  courte  will  deem  it  proper, 
on  principles  of  convenience,  to  adhere  to  the 
ancient  rule  of  law,  according  to  which  it  seems 
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that  such  a  collateral  ground  of  defence  ought  to 
be  specially  pleaded,  or  will  relax  the  rule  in  the 
present  case,  as  lias  been  done  in  many  others. 

In  the  first  place,  the  defence  is  founded,  upoa 
considerations  of  external  policy,  for,  when  it  has 
been  established,  it  does  not  destroy  or  contradict 
any  matter  which  is  essential  to  tiie  cause  of 
action,  or  which  the  plaintiff  would  ^be  bound 
to  prove  under  the  general  issue.  Such  a  defence 
admits  a  publication  of  noxious  matter,  and  the 
malice  of  the  publisher,  however  inveterate,  is 
wholly  immaterial. 

According,  therefore,  to  the  general  and  ele- 
mentary principles  of  pleading,  a  justification  of 
this  nature,  which  confesses  the  &cts  alleged  by 
the  plaintiff,  and  avoids  them  by  additional  mat* 
ter,  ought  to  be  pleaded  specially  (jT). 

Such  a  defence  differs  most  essentially  from 
all,  where  the  occasion  of  speaking  or  publishing 
enures,  primafcicie^  as  a  protection  to  the  defen- 
dant, and  throws  it  on  the  plaintiff  to  prove  ac- 
tual malice,  for  then,  as  has  already  been  ob- 
served, the  defence  not  only  may^  but  mu$t  be 
offered  in  evidence  under  the  general  issue,  and 
cannot  be  pleaded  .specially,  because  there  the 
•occasion  does  not  supply. an  absolute  bar  to  the 
action ;   the  defence  in  question,   on  the  other 

(/)  See  ^m!ik  v.  JStcAarc/son,  Willes,  20. 
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liand»  operates  as  a  peremptory  bar  to  tbe  action, 
and,  at  all  events,  may  be  pleaded  specially. 

On  the  contrary,  such  a  defence  resembles 
a  justification  founded  on  the  truth  of  the  pub- 
lication, for  though  the  defendant  does  not  allege 
that  the  fact  imputed  was  true,  yet  he  insists  that 
his  statement  was  tcoe,  namely,  that  the  impu- 
tation was^  in  fact,  part  of  a  judiciial  proceeding, 
which  be  has  faithfully  rieported.  In  the  one 
case,  as.well  as  the  other,  the  defence  is  founded 
on  considerations  of  extrinsic  policy. 

It  does  not  indeed  by  any  means  necessarily 
follow,  that,  because  such  a  defence  may  be 
pleaded  specially,  it  must  therefore  be  pleaded 
specially  ;  inasmuch  as  the  general  rule  of  plead* 
ing  has  been  much  relaxed,  and  many  exceptions 
have  been,  from  time  to  time,  introduced.  Still 
tbe  question  is,  whether  the  case  be  an  exception, 
or.  not,  to  the  general  rule,  or  whether,  on  grounds 
of  policy  and  convenience,  it  ought  to  be  an  ex- 
ception, and  the  onus  of  proving  the  affirmative 
clearly  lies  on  those  who  assert  it. 

In  the  case  of  Curry  v.  Walter  (gp),  though 
the  evidence  was  admitted  at  Nisi  Prius,  under 
the  general  issue,  yet  the  court  were  afterwards 
equally  divided  upon  the  subject,  and  no  judg- 
ment was  ever  given.     This  case  therefore  sup- 

(9)  1  B.&P.  525. 
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plies  no  authority  whatever  for  relaxing  the  geoe- 
ral  rule  of  pleading  in  such  cases. 

The  practice,  on  the  contrary,  has  been,  with 
a  few  exceptions,  to  plead  such  a  defence  spe- 
cially (h).  ' 

Considerations  of  policy  and  convenience  con- 
cur with  the  ordincu'y  practice.  It  frequently  hap- 
pens, where  such  a  defence  is  set  up,  that  the 
whole  question  turns  upon  legal  points,  which 
are  decided  with  greater  convenience,  with  more 
expedition,  and  with  less  expense  to  the  parties, 
when  raised  upon  the  face  of  the  record  by  the 
pleadings,  than  where  the  defence  is  reserved  for 
the  trial,  and  then  for  the  first  time  disclosed ; 
and  it  would  frequently  be  highly  inconvenient 
that  it  should  be  left  to  the  court  and  jury,  at 
Nisi  Prius,  to  apply  the  report  to  the  alleged 
libei,  and  to  distinguish  between  what  was  justi- 
fiable  and  what  was  not  so  (i)« 


(h)  See  Asiley  v.  Yonge,  Burr.  807»  which  was  preyious 
to  Curry  v.  Walter^  and  see  Stiles  v.  Nokes,  7  East,  493. 

(t)  See  7  East,  493,  where  it  was  held,  that  where  part 
of  a  publication  consists  of  a  report  of  judicial  proee^ingSy 
and  the  reat  of  commenti  since  a  separation  is  necessary,  for 
the  purpose  of  defence,  the  defendant  ought  to  take  upon 
himself  the  burthen  of  making  it»  in  order  that  the  court 
may  see  what  parts  he  means  to  justify.  And  the  defendant 
not  having  done  so,  the  court  held  that  the  plea  was  bad,  and 
would  not  permit  the  defendant  to  ameodt     ' 


■^^^ 
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Where  the  defence  is^  tb«t  die  defendant 
merely  repeated  that  which  he  heard  from  eno* 
tfaer,  and  that  be  divulged  his  authority  at  the 
time  of  repetition,  the  ordinary  course  has  been 
to  plead  the  justification  specially  (A).  And  it 
has  been  held  that,  without  such  a  plea,  the  fact 
is  not  available,  even  in  mitigation  of  damages  (/) ; 
and,  therefore,  it  would  not  be  safe  to  trust  such 
a  defence  to  the  general  issue.  It  seems  how- 
ever to  be  doubtful,  whether  such  a  plea,  unless 
it  disclosed  circumstances  which  rendered  the 
question  of  actual  malice  immaterial,  would  be 
good  in  law,  as  the  effect  would  be  to  withdraw 
the  question  of  actual  malice  from  the  considera- 
tion of  the  jury  {m). 

By  the  stat.  91  J.  1.  c.  16.  s.  3.  it  is  enacted, 
that  all  actions  on  the  case  (other  than  for  slander) 
shall  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  action  or  suit,  and 
not  after.  And  the  said  action  on  the  case 
for  words  within  two  years  after  the  words 
Sf)oken,  and  not  after.  It  has  been  held,  under 
this  statute,  that  the  latter  limitation  applies  to 
words  in  themselves  actionable  only,  and  not  tK> 
cases  where  the  special  damage  (n)  is  the  gist  of 

(A)  Woohoth  y.  Meadows,  5  East,  463. 

{I)  MUls  V.  Spencer,  Holt's  C.  53.  , 

(m)  See  4  B.  &  A.  605.  Bupra,  457. 

(n)  6  Bac.  Ab.  241.  Cro.  Car.  193.  Salk.  206.  1  Sid.  95. 
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the  action,  npr  to  written  slander,  and  it  has 
been  decided  that  cases  of  scand^lum  magnatum 
are  not  within  the  latter,  though  they  are  within 
the  former,  limitation  (o). 

It  seems  to  be  now  fully  settled,  that  if  the  de- 
fendant mean  to  avail  himself  of  this  statute  (p), 
he  must  in  all  cases  plead  it. 

Where  the  words  are  actionable,  the  time  be- 
gins to  reckon  from  the  speaking  of  the  words, 
but  where  the  special  damage  is  the  gist  of  the 
action,  it  seems  that  it  would  not  be  sufficient 
for  the  defendant  to  aver,  in  his  plea,  that  he  did 
not  speak  the  words  within  six  years,  because, 
though  that  was  the  fact,  the  special  damage, 
which  is  the  cause  of  action,  may  have  arisen 
within  the  six  years  ;  he  ought,  therefore,  to 
plead  that  the  cause  of  action  did  not  accrue 
within  the  limit. 

But  where  special  damage  is  consequent  upon 
actionable  words,  it  is  (as  is  said)  sufficient  to 
plead  that  the  defendant  did  not  speak  the  words 
within  the  limited  time. 

4thly.  How  special  matter  must  be  pleaded. 

Observations  upon  the  manner  of  pleading  re- 
late to  the  plea  of  Justification  generally,  to  par- 
ticular pleas,  or  to  the  joinder  of  different  pleas. 

(o)  Cro.  Car.  535.^ 

(p)  2  Will.  Saimd.  63.  a. 
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1.  To  the  plea  of  justification  generally. 
*  The  ple^  of  justification  in  general  roust  con* 
fess  the  publication  as  laid  in  the  declaration^ 
otherwise  it  will  be  bad  on  demurrer  {q) ;  and  this 
is  an  immediate  consequence  resulting  from  the 
great  rule  of  pleading,  which  requires  the  party 
pleading  either  to  confess  the  previous  matter, 
and  avoid  it,  or  to  traverse  it. 

In  Joh$M  v.  Gittens  (r),  the  words  laid  in  the 
declaration  were,  ''  Thou  hast  played  the  thief 
with  me,  and  hast  stolen  my  cloth  and  half  a  yard 
of  velvet.'^  The  defendant  pleaded  that  the 
plaintiff  was  his  tailor,  and  that  upon  such  a  day 
he  delivered  to  him  a  yard  and  a  half  of  velvet, 
to  make  him  a  pair  of  hose,  and  he  made  them 
too  straight ;  by  reason  whereof  he  spoke  these 
woinds,  ^'  Thou  hast  stolen  part  of  the  velvet  which 
I  delivered  you,''  denying  that  he  spoke  any  words 
aliter  vel  alio  modo. 

The  plaintiff  demurred,  and  it  was  held  that 
the  plea  was  bad,  for  not  confessing  the  words 
laid  in  the  declaration  {s). 

(q)  Jon.  307.  Cro.  Eliz.  153.  A  plea  of  justification  will 
sometimes  cure  a  defective  declaration.  The  words  were 
**  He  is  forsworn^''  and  there  was  no  averment  ta  connect 
them  with  a  judicial  oath;  but  the  plea  averring  that  the 
words  were  spoken  in  reference  to  a  judicial  oath,  it  was  held 
that  the  defect  was  cured.    Cro.  Car.  288. 

(r)  Cro.  Elii.  239. 

(i)  See  also  Cro.  Eliz.  153»  Bellingham  y.  Mynors. 
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If  the  defendaot  justify  specially^  it  will  not 
be  necessary  for  him  in  his  plea  to  deoy  the  in- 
nuendos  and  epithets  contained  in  the  declara* 
tion ;  for  if  the  fact  be  justified  (<),  the  OAOtive, 
intention,  and  manner  are  immaterial.  Unless, 
from  the  particular  occasion  of  speakipg  the 
wordSf  the  day  or  the  place  become  material, 
the  plea  should  adopt  the  day  and  the  place 
stated  in  the  declaration  without  a  traverse ;  but 
when  they  become  material,  and  differ  from  those 
stated  in  the  declaration,  the  plea  should  traverse 
the  speaking  of  the  words  on  the  day  or  at  the 
place  laid  in  the  declaration.  Thus,  if  the  plain- 
tiff declare  of  words  spoken  at  B,,  in  the  counlj^ 
of  Salop,  and  the  defendant  mean  to  just|^  the 
publishing  them  in  a  judicial  proceeding  at  West 
minster,  be  should  traverse  {u)  the  poblishii^ 
them  at  B.,  in  Satop,  at  any  time. 

S.  The  special  plea  of  justification,  grounded 
upon  the  fyruth  of  the  publication,  may  be  con- 
sidered, Jirsty  with  reference  to  the  matter  con- 
tained in  the  plea ;  and,  secondly^  with  regard  to 
the  charge  complained  of  in  the  declaration. 

The  same  d^ree  of  certainty  and  precision 
are  required  in  this  plea  as  are  requisite  in  an  in- 
dictment cur  infornfation. 

(t)  Burr.  807. 

(tt)  See  the  case  of  Buckky  v.  fTood,  4  Rep.  14.     1  Salk. 
222.    1  Will  Saund.  82.  n.  3. 


« 
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Id  JVyld  v.  Cookman{ai)j  the  words  were, 
**  Thou  wast  forsworn  in  such  a  leet,  on  such  a 
day.^'  The  defendant  pleaded  that  the  plaintiff 
the  same  day  was  sworn  with  others  before  the 
steward,  to  present,  &c.  and  that  they  presented 
such  a  ditch  not  scoured  ad  nocumentnm^  &:c. 
which  was  false,  and  so  justifies,  but  did  not  say 
that  they  knew  it  to  be  false  of  their  oum  proper 
knowledge.  It  was  moved,  on  demurrer,  that  they 
might  have  presented  it  upon  evidence.  Gawdy 
and  Fenner,  Justices,  held,  that  it  was  properly 
and  commonly  to  be  intended  that  the  present- 
fnent  was  false  of  their  own  knowledge^  and  so 
P^ijury  ;  and  that  if  they  presented  it  upon  evi* 
denc%  the  plaintiff  ought  to  shew  it  in  his  repli- 
cation. But  Popham,  J.  said,  that  a  man  may 
not  justify  by  intendment,  but  that  it  ought  to 
have  been  precisely  alleged.  But  .there  was  ano- 
ther defect  in  the  plea,  which  was  held  by  all. 
the  justices  to  be  incurable,  namely,  the  want  of 
an  allegation  that  the  ditch  was  within  the  leet ; 
for  if  not,  then  the  presentment  thereof  was  out 
of  their  charge,  and  there  was  no  perjury. 

Secondly,  as  to  the  nature  of  the  plea,  with 
reference  to  the  words  laid  in  the  declaration. 


(x)  Cro.  Eliz.  492.  as  to  the  degree  of  certainty  and  parti- 
cnlarity  which  is  requisite  in  a  plea*  See  the  cases  cited 
below  478,  &c. 
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Where  the  original  charge  is  in  itself  specific, 
the  defendant  need  not  further  particularize  it  in 
his  plea.  In  an  action  on  the  case(y)  for  calling 
the  plaintiff  thief,  and  saying  that  he  stole  two 
sheep  of  J.  S.,  the  defendant  pleaded  that  the 
plaintiff  stole  the  same  sheep,  by  reason  of  which 
he  called  him  thief,  as  well  he  might ;  and  the 
plea  was  held  to  be  good  (s). 

Though  the  charge  imputed  to  the  plaintiff  be 
general,  as  laid  in  the  declaration,  the  defendant 
must,  in  his  plea,  charge  him  with  specific  (a) 
instances  of  offences  of  the  same  nature  with 
the  general  charge.  Thus  a  defendant  is  not  at 
liberty  to  charge  a  person  with  swindling,  with* 
out  shewing  specific  instances  of  it ;  for  when- 
ever one  charges  another 'with  fraud,  he' must 
know  the  particular  instances  upon  which  his 
accusation  is  founded,  and  therefore  ought  to  dis- 
close them  (&). 

In  Morrice  v.  Langdale  {c),  which  was  an 
action  for  calling  the  plaintiff  (who  was  a  stock- 
jobber) a  lame  duck,  the  defendant  justified, 
pleading  generally   that   the   plaintiff   had   not 

(y)  Br.  action  sur  cas.  27  H.  8.  22.  pi.  3. 
(z)  1  Roll.  Ab.  87. 

[a]  Styles,    118.     Strachey*s  case.     See  the  illustrati6Ds 
cited  b'elowy  and  Lane  v.  Howman^  1  Price,  76. 
[h]  Johnson  v.  Stuart,  1  T;  R.  748, 
(c)  2  B.  &  P.  284. 
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fulfilled  his  contracts.  Upon  demurrer,  Lord 
Eldon,  C.  J.  observed,  that  it  bad  b^en  strongly 
argued  in  support  of  the  demurrer  to  the  plea^ 
that  in  consequence  of  its  generality  the  plain- 
tiff must  proceed  to  trial  at  the  hazard  of  being 
able  to  produce  evidence  applicable  to  any  con- 
tract which  he  ever  made.  But  tb0  declaration 
itself  was  defective,  and  the  plaintiff  had  leave 
to  amend. 

In  the  case  of  Newman  v«  Bailey ^  the  plain- 
tiff, a  justice  of  the  peace,  brought  an  action 
against  the  defendant,  for  having  charged  him 
with  '^  pocketing  all  the  fines  and  penalties  for- 
feited by  delinquents  whom  he  had  convicted, 
without  distributing  them  to  the  poor,  or  in  any 
manner  accounting  for  a  sum  of  £50.  then  in 
hand/'  The  defendant  pleaded  that  the  plaintiff 
was  a  justice  of  the  peace,  and  that  during  the 
time  he  acted  as  such,  he  convicted  divers  and 
sundry  persons  respectively,  in  divers  and  sundry 
fines  and  sums  of  money,  for  and  on  pretence  of 
their  having  respectively  committed  divers  Re- 
spective offences  against  the  form  of  divers 
statutes  of  this  realm  ;  which  said  respective  fines 
and  sums  of  money,  amounting  in  the  whole  to 
£60.  he  received  of  the  respective  delinquents  so 
by  him  convicted,  and  had  not  paid  the  same  to 
the  several  persons  to  whom  the  same  ought  to 
have  been  paid  by  virtue  of  the  respective  statutes, 

I  I 
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bat  had  kept  and*  detained  the  game,  &c«  To 
this  there  was  a  special  demurrer,  and  the  court 
were  clearly  of  opinion  that  the  plea  was  bod, 
because  it  did  not  specify  any  one  fine  or  penalty 
which  had  been  unjustly  levied  (d). 

The  matter  alleged  in  the  justification  to  be 
true,  must,  ifi  every  respect,  correspond  with  the 
imputation  complained  of  in  the  declaration. 
Thus,  where  the  defendant,  in  the  first  instance, 
charges  the  plaintiff  with  having  feloniously 
stolen  one  kind  of  chattel,  he  cannot  afterwaids 
justify  by  pleading  that  the  plaintiff  had  really 
been  guilty  of  stealing  a  different  one  (e).  And 
so  with  regard  to  every  circumstance  at  all  ma- 
terial, the  facts  set  up  by  way  of  justification  in 
the  plea  must  be  strictly  conformable  with  the 
imputation  charged  in  the  •  declaration.  The 
words  for  which  the  action  was  brought  charged 
the  plaintiff  with  having  been  a  bankrupt  on  ttie 
first  day  of  April,  in  the  17th  year  of  James  tlie 
first.     The  defendant  pleaded  that  the  plaintiff 

{d)  HiU  16.  G.  3.  2  Chitty*8  a  T.  M.  665.  So,  whexe 
a  libel  charged  an  attorney  with  general  misconduct,  tiz. 
gross  negligence,  falsehood,  prevarication,  and  makii^  oat 
expensive  bills  of  costs,  in  respect  of  business  done  for  At  de> 
fcndant,  a  plea  of  justification  merely  repeating  the  mam 
general  charges^  without  specifying  any  particular  acta  of  mis* 
conduct,  was  held  on  demurrer  to  be  insuftcient*  H(dma  t« 
Caieshy^  I  Taunt.  543. 

(•)  Hiltdm  V.  Mercer,  Cro.  J.  676. 
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was  a  bdnkrupt  on  the  first  day  of  April,  in  tbe 
15th  year  of  the  same  reign,  and  that  therefore  he 
published  the  words ;  and  the  plea  was  held 
bad  {/)j  because  it  was  not  avened  that  the  plain- 
tiff continued  a  bankrupt  to  the  time  of  publish- 
ing the  words,  for  he  might  afterwards  recover  his 
credit  in  trade. 

In  Pysk  {g)  V.  Thofwtgoodj  the  plaintiff  de- 
clared *'  that  a  commission  issued  out  of  the  Ex- 
chequer, directed  to  the  plaintiff  and  one  J.  S. 
by  force  whereof  they  took  and  returned  the  exa- 
minations of  several  witnesses,  and  that  there-* 
upon  th^  defendant  said,  that  the  plaintiff  had 
returned  as  depositions  the  examination  of  divers 
that  were  never  sworn/'  The  defendant  pleaded 
in  bar,  that  he  did  return  the  examination  of  one 
J«  S.  who  was  never  sworn.  Upon  demurrer,  it 
was  ac^udged  that  this  was  no  good  justification 
in  bar,  because  it  is  of  one  witness  only,  whereas 
the  charge  was  in  the  plural  number. 

Where  the  declaration  alleged  that  the  plaintiff 
vi^as  lawfully  possessed  of  mines  and  ore  gotten 
and  to  be  gotten  from  them,  and  was  in  treaty  for 
the  sale  of  the  ore  ;  and  that  the  defendant  pub- 
lished a  malicious,  injurious,  and  unlawful  ad- 
vertisement, cautioning  persons  against  purchas- 

(/ )  Upshem'  V.  BeUs^  Cro.  J.  578. 
( g )  Cro*.  Eliz.  623. 

I  i2 
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ing  the  ore  per  quod  he  was  prevented  from 
selling  it ;  plea,  that  the  adventurers  or  persons 
having  an  interest  or  share  in  the  mine,  thought 
it  their  duty  to  caution  persons  against  purchas- 
ing the  ore,  &c.,  as  persons  purchasing  such  ore 
would  be  called  on  for  the  amount,  and  that  a 
bill  in  equity  was  about  to  be  filed  by  the  ad- 
venturers ;  it  was  held,  on  special  demurrer,  that 
the  plea  was  insufficient,  both  because  it  did  not 
disclose  the  names  of  the  adventurers,  and  show 
who  they  were ;  and  secondly,  because  it  did  not 
show  that  the  defendant,  in  publishing  the  adver- 
tisement, acted  under  the  authority  of  the  ad- 
venturers (//). 

So  it  was  held,  that  a  plea  that  the  plaintiff  had 
been  confined  in  England  on  a  charge  of  high 
treason,^  was  not  supported  by  proof  that  tKe 
plaintiff  had  been  apprehended  by  virtue  of  a 
warrant  from  the  Duke  of  Portland,  one  of  the 
secretaries  of  state,  on  suspicion  of  high  trea- 
son (i). 

Where  the  libel  charged  the  plaintiff  with  acts  of 
barbarity  to  a  horse,  and  that  one  of  its  eyes  was 
literally  knocked  out,  and  that  the  plaintiff  had 
ordered  a  person  who  had  the  care  of  it  not  to 
let  any  person  s^e  it ;  and  issue  was  taken,  on  a 
general  plea  that  the  statement  was  true,  and  the 

(&)  Row  ▼.  JRoac4,  1  M.  &  S.  304.  ^ 
(»)  BM  V.  Bym$f  13  East.  554^ 
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jury  negatived  the  fact  of  knocking  out  the  eye, 
but  found  for  the  defendant  as  to  the  rest;  the 
court  held  that  the  plaintiff  was  entitled  to  the 
verdict  {J). 

But  it  is  sufficient  if  the  substance  of  the  libel- 
lous charge  be  justified. 

The  supposed  libel  {k)  alleged  that  a  serious  mis- 
understanding had  taken  place  among  the  inde- 
pendent dissenters  of  M.  and  their  pastor,  in  con- 
sequence of  some  personal  invectives  thrown 
from  the  pulpit  by  the  latter,  and  that  the  matter 
was  to  be  taken  up  seriously.  The  defendant  in 
bis  plea  alleged  that  the  plaintiff,  whilst  officiating 
as  minister,  published  from  a  part  of  the  chapel, 
in  the  presence  of  his  congregation,  of  and  con- 
cerning one  M.  F.  the  teacherof  a  Sunday  school, 
the  scandalous  w^ords  following:  "  I  have  some- 
thing to  say  which  I  have  thought  of  saying  for 
some  time,  namely,  the  improper  conduct  of  one 

of  the  female  teachers :  her  name  is  Miss  Fair, 

• 

her  conduct  is  a  bad  example  and  disgrace  to  the 
school ;  and  if  any  of  the  children  dare  to  ask 
her  to  go  home,  she  shall  be  turned  out  of  the 
school  and  never  enter  it  again  :  Miss  Fair  does 
more  harm  than  good,  and  thereby  gave  great 
offence  to  divers  of  the  dissenters,  to  wit  on«— 


(j)  TTeaver  v.  Loyd,  2  B.  &  C.  678. 
{k)  Edwurdi  ▼.  BiU,  I  Bing.  403. 
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aud  one — and  occasioned  a  serious  misunderstand* 
ing  amongst  the  dissenters/^  After  a  verdict  for 
the  defendant,  the  court  held  that  the  plea  was 
an  answer  to  the  declaration,  although  the  libel 
alleged  a  misunderstanding  to  have  taken  place 
between  the  pastor  and  his  congregation,  whilst 
the  justification  alleged  the  misunderstanding  to 
have  taken  place  among  the  congregation  only. 

Care  should  be  taken  to  apply  the  justification 
where  the  matter  of  justification  admits  of  it,  to 
the  whole  of  the  imputation  contained  in  the  de- 
claration. If  any  part  be  left  uncovered,  the 
plaintiff  will,  on  proof  of  the  words  or  libel  stated 
(or  without  proof  if  the  general  issue  be  not 
pleaded),  be  entitled  to  damages  in  respect  of 
that  part  of  the  charge  to  which  the  justification 
is  not  pleaded^  even  although  such  justificatioD 
might  have  been  pleaded  to  the  whole  qharge. 
The  plaintiff  declared  for^  these  words  {inter  aliaj^ 
he  (meaning  the  plaintiff,)  has  robbed  me  to  a 
serious  amount;  the  defendant  pleaded  the 
general  issue ;  and  as  to  the  words,  '<  He  has 
robbed  me,^'  pleaded  that  the  plaintiff  had  on 
such  a  day,  robbed  him  of  a  loaf  of  the  value  of 
threepence ;  the  plaintiff  proved  the  words  as  laid ; 
the  jury  found  the  justification  as  pleaded,  but  weie 
directed  by  the  learned  judge  who  tried  the  cause, 
to  give  some  damages  in  respect  of  the  words 
which  were  not  justified ;  and  they  found  a  ver- 
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diet  for  the  plaintiff,  with  forty  shillings  damages. 
The  cpurt  (/)»  afterwards  discharged  a  rule  nisi, 
which  had  been  obtained  for  entering  judgment 
for  the  defendant,  mm  obstante  veredicto.  #It 
would  be  proper,  in  such  a  case,  to  plead  the 
justificaticm  to  the  whole  of  the  words,  and  to 
aver  that  the  plaintiff  had  robbed  the  defendant 
to  a  serious  amount,  al|^ng  the  robbery  accord* 
ing  to  the  facts;  this  would  raise  the  ques* 
tion,  of  fact,  as  it  seems,  rather  than  of  law, 
whether,  as  alleged,  the  robbery  was  to  a  serious 
amount. 

Where  the  defendant  pleads  in  justification, 
that  the  alleged  libel  is  a  fiair  report  of  a  judicial 
proceeding,  he  ought  to  shew  in  his  plea  that  he 
has  given  a  true  and  accurate  report  of  the  pro* 
ceeding. 

And  it  is  not  sufficient  to  allege  that  the 
alleged  libel  is  in  substance  a  true  and  accurate 
report.  For  the  substance  is  nothing  more  than 
the  inference  which  the  publisher  of  the  libel  has 
drawn  from  what  passed  at  the  trial  (f»),  it  ought 
to  be  shewn  that  the  report  is  a  true  and  accurate 
report,  or  at  least  that  no  necessary  matter  has 
been  omitted,  in  order  that  the  court  may,  on 


( I)  Bayley  and  Holioyd,  Js.  in  the  C.  P.  Lancaster, 
(m)  Flmtr.  POe,  4B.  &C.  473. 
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demurrer,  be  able  to  decide  whetiier  it  was  lawful 
to  publish  that  report  [n). 

Besides,  the  plea  would  neither  deny  that  the 

libel  was  published  with  the  malicious  motives 

« 

alleged  in  the  declaration,  nor  would  it  shew  to 
the  court  that  it  was  necessary  that  the  public 
should  be  made  acquainted  with  the  matter  stated 
in  the  alleged  libel.  The  plaintiff  declared  on  a 
libel  which  professed  to  give  a  short  summary  of  a 
a  trial  of  an  action,  and  after  that  summary,  to  give 
an  outline  of  the  speech  of  the  counsel  for  the  de- 
fendant in  that  cause;  and  the  libel  set  out  part  of 
a  speech,  containing  severe  reflections  on. the  con- 
duct of  the  plaintiff,  the  attorney  for  the  plaintiff 
in  that  cau&e ;  the  defendant  pleaded  that  the  al- 
leged libel  was,  in  substance,  a  true  report.of  the 
trial.  But  the  court,  upon  a  general  demurrer, 
gave  judgment  for  the  plaintiff  (o). 

So  again,  where  the  plaintiff  declared  on  a  libel 
in  a  public  newspaper,*  .which  purported  to  con- 
tain a  true  account  of  the  speech  of  a  counsel, 
upon  an  indictment  for  a  conspiracy ;. the  report, 

(n)  See  the  observations  of  Littledale,  J.  in  Fiint  ▼.  Ptfte, 
4  B.<  &  C.  473.  In  the  case  of  Duncan  v..  ThwaUes^  4  B.  & 
A.  612.  Abbott,  C.  J.  said,  '<  If  a  party  is  to  be  allowed  to 
publish  what  passes  in  a  court  of  justice,  he  must  publish  the 
whole  case,  and  not  merely  state  the  conclusion  which  he 
himself  draws  from  the  evidence. 

(o)  mint  y.  PtAe,  4  B.  &  C.  473. 
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after  setting  out  the  speech,  added,  ^'  the  first 
witness  called  was  R.  P.  who  proved  all  that  had 
been  stated  by  the  counsel  for  the  prosecution ; 
and  then  stated,    that  in  consequence  of  an- 
other witness  being  unable  to  prove  a  deputation 
from  the  under-sheriff,  the  jury,  under  the  direc- 
tion of  the  court,  were  obliged  to  give  a  verdict 
of  acquittal.    The  defendant  pleaded  (inter  alia) 
that,  at  the  trial  of  the  indictment,  the  counsel 
for  the  prosecution  made  the  speech  set  out  in 
the  supposed  libel ;  and  that  having  so  stated  the 
facts,  the  said  R.  P.,  by  his  testimony,  proved  all 
that  had  been  so  stated  by  the  counsel  for  the 
prosecution,  and  then  alleged  the  inability  of  the 
other  witness,  &c.  and  the  consequent  acquittal. 
And,  upon  a  general  demurrer,  it  was  held  that 
the  plea  could  not  be  supported:  the  publication, 
to  be  justifiable,  ought  to  have  stated  the  evi* 
dence,  in  order  that  those  who  read  the  report 
might  judge  for   themselves;     and  if  a    party 
is. to  be  s^lowed  to  publish  what  passes  in  a  court 
of  justice,  he  must  publish  the  whole  case,  and 
not  the  conclusion  which  he  himself  draws  from 
the.  evidence  {p). 

Where  the  defendant  justifies  the  speaking  of  the 
words,  or  publishing  the  alleged  libel,  in  the  course 
of  a  parliamentary  or  judicial  proceeding,  he  must 

(p)  Lewis  V.  JTdlter,  4  B.  &  A.  605. 
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shew,  ID  his  plea,  that  he  has  beeo  guilty  of  no 
publication,  which  the  nature  of  the  proceedings 
did  not  call  for,  or,  at  least,  care  must  be  taken 
that  no  publication,  stated  in  the  declaration,  is 
left  unprotected  by  the  matter  of  justification 
pleaded.  The  defendant  {g)  had  exhibited  his 
bill  in  the  Star  Chamber,  alleging  that  the  plain- 
tiff was  a  procurer  of  murders  and  piracies ;  the 
declaration  alleged  the  exhibiting  the  bill,  and 
that  the  said  defendant,  at  B.,  in  the  county  of 
Salop,  said,  that  the  said  bill,  and  the  matters 
contained  therein,  were  true.  The  defendant,  in 
his  plea,  confessed  the  exhibiting  of  the  bill  in 
the  Star  Chamber,  and  that  he,  in  the  said  court 
at  Westminster,  spoke  the  said  words  absque  hoe^ 
that  he  spoke  the  words  in  the  county  of  Salop 
before  or  after  the  day  mentioned  in  the  declara- 
tion, by  which  he  excluded  the  day  itself,  for 
which  reason  the  plea  was  held  to  be  insufficient. 
But  judgment  for  the  plaintiff  in  this  case  was 
afterwards  reversed,^  upon  writ  of  error  in  the 
Exchequer  Chamber,  because  the  defendant  had 
asserted  in  the  county  of  Salop  nothing  more 
than  that  the  matters  contained  in  the  bill  were 
true,  without  specifying  the  contents  of  the  bill. 
Where  the  all^;ed  libel  was  contained  in  a  pe- 
tition to  the  members  (r)  of  a  committee  of  the 

{q)  BMchJU^yf.  Wood,  A  Co.  15.  ^ 
(r)  LaU  y.  Kimjr,  I  Sttiad.  120. 


SPECIAL  PLBA.  469 

House  of  Conunons^  the  plaintiff,  in  bis  declara* 
tion,  alleged  generally  that  the  defendant  had 
published  the  libel  to ''divers  subjects/'  The  de- 
fendant justified  the  publication  to  jdivers  persons 
being  members  of  the  committee,  and  averred  it 
to  be  the  same  publishing  of  which  the  plaintiff 
had  complained,  and  the  plea  was  held  sufficient. 
But  it  seems,  that  if  the  plaintiff,  in  his  dedara* 
tion,  allege  a  publication  to  divers  people  by 
name,  if  the  defendant  justify  the  publication  to 
some  of  them  by  name^  he  must  traverse  a  pub* 
lication  to  the  rest. 

And  the  reason  of  the  distinction  is,  that  in 
the  former  case,  where  a  general  publication  to 
divers  subjects  is  alleged,  the  plea  that  he  pub- 
lished to  divers  subjects  being  members  of  the 
committee,  is  consistent  with  the  declaration, 
and  therefore  with  the  averment  that  the  publica- 
tion  is  the  same.  But  if  the  plaintiff  declare  of 
a  publication  to  A.  B.  C.  and  D.,  the  defendant, 
in  justifying  a  publication  to  A*  and  B.,  cannot 
aver  it  to  be  the  same  publication  with  that  com* 
{^ined  of,  but  should  traverse  the  publication  to 
C.  and  D.  {s) 

Where  part  of  a  publication  consists  of  a 
report  of  judicial  proceedings  and  the  rest  of  com- 
ment, since  the  separation  is  necessary  for  the 

{$)  See  1  WUU  Saund.  133.  n.  4,  sad  23.  d,  2. 
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purpose  of  defence,  the  defendant  ought  {t)  to 
take  upon  himself  the  burthen  of  making  it,  in 
order  that  the  court  may  see  what  parts  he  means 
to  justify.  And  if  he  does  not,  the  court  will  not 
allow  him  to  amend  his  plea. 

A  plea  of  justification,  however,  may 
be  good,  with  a  general  reference  to  certain 
parts  of  the  libel  set  forth  in  the  declaration,  if 
the  court  can  see  with  certainty  what  parts  are 
referred  to ;  as  if  the  reference  be  to  so  much  of 
the  libel  as  imputes  to  the  plaintiff  such  a  crime 
as  perjury,  that  would  be  sufficient  without 
repeating  all  those  parts  again,  which  would 
lead  to  prolixity  of  pleading  and  ought  to  be 
avoided  {u). 

The  defendant  may,  under  the  statute  {x)y  by 
leave  of  the  court,  join  a  general  plea  of  not 
guilty  to  the  whole  declaration,  with  a  plea  of 
special  justification  to  the  whole  or  part  (y). 
Thus  he  may  justify  so  much  as  imputes  to  the 
plaintiff  the  commission  of  a  specific  crime,  as 
perjury  («).  And  he  may  plead  not  guilty,  as  to 
part  of  the  words,  and  justify  as  to  the  residue  (a). 

(t)  7  East,  493. 

(tf)  Per  Le  Blanc,  J.  7  East,  507. 

(x)  4  Ann.  C.  16. 

iy)  See  Tidd,  603,  4th  edit. 

(z)  Styles  V.  NokeSy  7  East,  493. 

(a)  Bioh  V.  Holt,  Cro.  J.  267. 
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When  the  words,  as  stated  on  the  record »  ap- 
pear to  be  demurrable,  it  may  be  useful  to  recol- 
lect the  rule,  which  Sir  £.  Coke  {b)  termed  *'  an 
excellent  point  of  learning  in  actions  for  slander,'^ 
namely,  ^'  observe  the  occasion  and  cause  of 
speaking  them,  and  how  it  may  be  pleaded  in  the 
defendant's  excuse.  When  the  matter  in  fact  will 
clearly  serve  for  your  client,  although  your  opi- 
nion is,  that  the  plaintiff  has  no  cause  of  action, 
yet  take  heed  you  do  not  hazard  the  matter  on  a 
demurrer,  in  which,  upon  the  pleading  and  other- 
wise, more  perhaps  will  arise  than  you  thought 
of;  but  first  take  advantage  of  matters  of  fact, 
and  leave  matters  of  law,  which  always  arise 
upon  the  matters  of  fact,  ad  vllinmm^  and  never 
at  first  demur  in  law,  when,  after  the  trial  of  the 
matters  in  fact,  the  matter  in  law  will  be  saved 
to  you/' 

(5)  4th  Rep. 
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C^f  the  Replication. 

IT  seldom  happens  that  any  thing  can  be  re] 
to  the  defendant's  special  plea,  except  the  general 
replication  of  de  ii^mid  praprid^  &c«  which  puts 
the  whole  of  the  defendant's  plea  in  issue  (a). 

In  some  instances,  however,  a  special  leplica*  ' 
tion  becomes  necessary.  As,  where  the  originai 
slander  imputes  to  the  plaintiff  the  commiasioo  of 
a  specific  drime,  and  the  defendant  pVaads  ia  jus* 
ttfication  that  the  plaintiff  was  really  guilty,  the 
plaintiff  may  reply,  that,  after  his  commission  of 
the  crime,  and  before  the  speaking  of  the  words, 
he  was  pardoned  (&). 

And  it  has  been  said,  that  in  ^uch  case  it 
makes  no  difference  whether  the  pardon  be  a 
special  one,  of  which  the  defendant  was  ignorant 
or  a  general  one,  since  a  man  who  takes  upon 
himself  to  spread  slander,  does  it  at  his  peril ;  but 
that  if  a  man  who  had  committed  felony,  secretly 
procure  a  pardon,  and  another,  not  knowing  of 

(a)  1  Saund.  244.  n.  7. 

(h)  Cuddington  r.  IFUkms,  Hob.  81. 
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the  pardon,  cause  him  to  be  apprehended  for 
felony,  he  would  be  justified,  because  what  he 
did  was  for  the  advancement  of  justice. 

But  where  the  pardon  is  general,  containing 
clauses  of  exception,  it  seems  the  plaintifiTshould 
aver  that  his  case  does  not  faU  within  any  of  the 
exceptions  {c). 

And  even  after  a  pardon,  if  the  defendant 
merely  say  that  the  plaintiff  was  a  thief,  the 
pardon  (d)  will  not  be  available. 

Where  the  plaintiff  has  stated  the  publication, 
generally,  to  have  been  made  to  divers  persons, 
not  naming  them,  and  the  defendant  justi- 
fies the  publication  to  particular  persons,  as  to  the 
members  of  a  committee  of  the  House  of  Com- 
mons, if  die  plaintiff  mean  to  insist  upon  a  pub- 
lication to  any  others,  he  should  state  such  pub- 
lication by  way  of  new  assignment  {e). 

(c)  Hob.  67. 
((f)  Hob.  82. 
(e)  See  1  Saund.  133.  and  Chitty  on  Pleading,  603. 
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